3-22-96 
Vol.  61 


No.  57 


Friday 

March  22,  1996 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  (^vemment  Printing  Office 
(ISSN  0097-6326) 


)lr>lr)lr)Kr>lr)lnlk)l«r)lln)lr*AA*AAA3-p2Q2‘|'  40^ 

A  FR  UMl  346U  DEC  96  R 
UMI 

SERIALS  ACQUISITIONS 
PO  BOX  1346 

ANN  ARBOR  MI  48106 


3-22-«6 

Vol.  61  No.  57 
Pages  11709-12014 


Friday 
March  22,  1996 


Briefings  on  How  To  Use  the  Federal  Register 
For  information  on  briefings  in  Washington,  DC  and 
Raleigh,  NC,  see  announcement  on  the  inside  cover 
this  issue. 


n 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  ^  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  hy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  ffling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federm  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throu^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Fraeral  Register  is  published.  The  database 
includes  both  text  and  graphics  fiom  Volume  59,  Number  1 
(January  2, 1994)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http://www.access.MO.gov/su _ docs/,  by 

using  local  WAIS  client  software,  or  by  tmnet  to 
swais.access.gpo.gov,  then  login  as  guest,  (no  password  required). 
Dial-in  users  should  use  communications  software  and  modem  to 
call  (202)  512-1661;  type  swais,  then  login  as  guest  (no  password 
required).  For  general  information  about  GPO  Access,  contact  the 
Cro  Access  User  Support  Team  by  sending  Internet  e-mail  to 
help@eids05.eids  gpo.gov;  by  faxing  to  (202)  512-1262;  or  by 
calling  (202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time, 
Monday-Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Renter  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Renter,  Federal 
Raster  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Accoimt,  VISA  or  MasterCard.  Mail  to;  New  Orders, 

Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  61  FR  12345. 


© 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 
For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  Sponsored  by  the  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 

WHEN:  March  26,  1996  at  9:00  am 

April  23,  1996  at  9:00  am 

WHERE;  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

RESERVATIONS;  202-523-4538 


RALEIGH,  NC 

WHEN:  April  16,  1996  at  9:00  am 

WHERE:  Federal  Building  and  U.S.  Courthouse, 

Room  209,  310  New  Bern  Avenue,  Raleigh, 
NC  27601 

RESERVATIONS:  1-800-688-9889 


512-1800 

512-1803 


523-5243 

523-5243 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Federal  Register 
VoL  61,  No.  57 
Friday,  March  22,  1996 


Agricultural  Marketing  Service 

PROPOSED  RULES 

Cotton  research  and  promotion: 

*  Cotton  Board  supplemental  assessment  rates,  11764- 
11776 

Milk  marketing  orders: 

Carolina  et  al.,  11756-11764 
Pork  promotion,  research,  and  consumer  information, 
11776-11778 

Agriculture  Department 

See  Agricultui-al  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Natural  Resources  Conservation  Service 

See  Rural  Business-Cooperative  Service 

See  Riual  Housing  Service 

See  Rural  Utilities  Service 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 
Animal  welfare: 

Dogs  and  cats — 

Commercial  pet  trade;  meeting,  11778 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Yakima  Training  Center  Cultural  and  Natural  Resources 
Committee,  11812 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Japanese  encephalitis  cDNA  clones  and  vaccines,  11812 
Method  of  raising  antibodies  against  E.  coli  of  family 
CS4-CFA/I,  11812-11813 


Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees; 

Maine,  11807 

Coast  Guard 

PROPOSED  RULES 

Regattas  and  marine  parades: 

National  Sweepstakes  Regatta  et  al.;  event  notification; 
Federal  Register  publication  requirement  eliminated, 
11796-11798 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11808 


Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 
NOTICES 

Prociurement  Ust;  additions  and  deletions,  11810-11812 

Committee  for  the  implementation  of  Textiie  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Costa  Rica,  11810 

Copyright  Office,  Library  of  Congress 

NOTICES 

Cable  compulsory  license  royalty  rates  adjustment; 
negotiation  period,  11896-11897 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Jerome,  William  P.,  M.D.,  11867-11871 
Parameswaran,  Ekambaram.  M.D.,  11871 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11815— 
11816 

Elementary  and  secondary  education: 

Elementary  and  Secondary  Education  Act  and  Goals 
2000:  Educate  America  Act;  waiver  provisions  for 
States,  etc.,  11816-11819 

Employment  and  Training  Administration 

NOTICES 

Unemployment  compensation; 

Unemployment  insurance  program  letters — 

Federal  employees  excepted  employee  program,  11871- 
11874 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
11874-11875 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

IDestec  Power  Services,  Inc.,  11819-11820 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 

Self-certification  filings — 

Clark  Public  Utilities,  11820 


IV 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Contents 


Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Atlantic  County,  NJ;  storm  damage  reduction  and  beach 
erosion  control  project,  11813 
Chiutdimans  Marsh  Reservoir/New  Castle  county  water 
supply  project,  DE,  11813—11814 
Pcdm  Bea^  County,  FL;  Bolles  Canal  flood  control 
project,  11814 

Port  Hueneme,  CA;  feasibility  study,  11814-11815 
Worcester  Coimty,  MD;  Ocean  City  and  vicinity  water 
resources  feasibility  study;  correction,  11815 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Rhode  Island,  11731-11735 
Wisconsin,  11735-11738 
Cleem  Air  Act: 

State  operating  permits  progrcuns — 

Kentucky,  11738-11740 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Captan,  etc.,  11994-12009 
Toxic  substances: 

Testing  requirements —  ' 

Alkyl  glycidyl  ethers,  11740-11743 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Rhode  Island,  11798 
Wisconsin,  11798 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11832-11835 
Clean  Air  Act: 

Acid  rain  provisions — 

Written  exemptions,  11835-11836 
Consvuner  labeling  initiative;  project  initiation,  12012- 
12013 

Enviromnental  statements;  availability,  etc.: 

Agency  statements — 

Comment  availability,  11836-11837 
Weekly  receipts,  11836 
Alaska-Juneau  Mine  Project,  AK,  11837 
Hazardous  waste: 

Land  disposal  restrictions;  exemptions — 

American  Ecology  Environmental  Services  Corp.,  11838 
Pesticide  progreuns: 

American  Cyanamid  Co. — 

Genetically  engineered  microbial  pesticide;  small-scale 
field  testing,  11838-11839 
Risk/benefit  information;  reporting  requirements; 
notification  to  Agriculture  Secretary,  11839 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Farm  Service  Agency 

RULES 

Program  regulations: 

Real  estate  title  clearance  and  loem  closing  procedures, 
11709-11717 


Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 

Special  conditions — 

McDonnell  Douglas;  model  DC9-10,  -20,  -30,  -40,  -50, 
high-intensity  radiated  fields,  11728-11730 
PROPOSED  RULES 
Airworthiness  directives: 

Aerospace  Technologies  of  Australia,  11784-11786 
AlliedSignal  Inc. ,  1 1790-1 1 792 
Jetstream,  11786-11789 
McDonnell  Douglas,  11789-11790 
Airworthiness  standards: 

Special  conditions — 

Cessna  Aircraft  Co.  model  750  (Citation  X)  airplane; 
operation  with  fly-by-wire  rudder,  11779-11784 
Class  E  airspace,  11792-11793 
NOTICES 

Airport  noise  compatibility  program: 

C^arlotte/Douglas  International  Airport,  NC,  11933- 
11934 

Reno/Tahoe  International  Airport,  NV,  11937-11939 
Air  traffic  operating  and  flight  niles: 

Summer  1996  Olympic  Games;  airspace  and  flight 
operations  requirements,  11933 
Environmental  statements;  availability,  etc.: 

Seattle-Tacoma  International  Airport,  WA,  11935 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee,  11935 
RTCA,  Inc.,  11936 

Passenger  facility  charges;  applications,  etc.: 
Charlottesville-Albermarle  Airport,  VA,  11936 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Filing  periods;  computation  of  time,  11748-11749 
Television  broadcasting: 

Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 

Rate  regulation;  correction,  11749 
PROPOSED  RULES 

Radio  and  television  broadcasting: 

Flexible  standards  for  directional  microwave  antennas, 
11798-11799 
NOTICES 

Television  broadcasting: 

Low  power  television  and  television  translator  filing 
window  (April  22-26,  1996),  11840-11842 
Applications,  hearings,  determinations,  etc.: 

Liberty  Cable  Co.,  Inc.,  11839-11840 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  11842-11845 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Niagara  Mohawk  Power  Corp.  et  al.,  11823-11824 
Hydroelectric  applications,  11824-11827 
Meetings;  Simshine  Act,  11830-11832 
Applications,  hearings,  determinations,  etc.: 

CoEnergy  Trading  Co.,  11820 

Columbia  Gas  Transmission  Corp.,  11820-11821 

ConAgra  Energy  Services,  Inc.,  11821. 

Eastern  Shore  Natural  Gas  Co.,  11821 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Contents 


MidAmerican  Energy  Co.,  11821-11822 
Pacific  Interstate  Transmission  Co.,  11822 
PacifiCorp,  11822 
Potomac  Electric  Power  Co.,  11822 
QST  Energy  Trading,  Inc.,  11822-1182.3 
Williams  Natural  Gas  Co.,  11823 

Federal  Highway  Administration 

PROPOSED  RULES 

Federal  regulatory  review: 

Rules  of  procedure  for  invoking  sanctions  under  the  1966 
Highway  Safety  Act,  11794-11796 

Federal  Railroad  Administration 

NOTICES 

Meetings: 

Railroad  Safety  Advisory  Conunittee,  11936-11937 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  11845-11846 
Formations,  acquisitions,  and  mergers.  11846 
Permissible  nonbanking  activities,  11846 

Fish  and  Wildlife  Service 

PROPOSED  RULES 
Migratory  bird  himting: 

Migratory  game  bird  hunting  regulations  (preliminary, 
1996-1997  season)  with  requests  for  Indian  tribal 
proposals,  11986-11992 

Natmal  vegetation  in  moist  soil  areas,  artificial  alteration 
or  manipulation  to  attract  waterfowl;  prohibition, 
11805-11806 
NOTICES 

Environmental  statements;  availability,  etc.: 

Incidental  take  permits — 

Travis  County,  TX;  golden-cheeked  warbler,  etc., 
11859-11860 

Food  and  Drug  Administration 

RULES 

Food  for  human  consmnption: 

Food  labeling — 

Nutrient  content  claim  “extra”;  use  as  synonym  for 
“added”,  11730-11731 
PROPOSED  RULES 
Food  for  hiunan  consumption: 

Food  labeling — 

Nutrient  content  claims;  general  principles  emd 
“healthy”  definition;  fruits,  vegetables,  etc., 
inclusion,  11793-11794 

NOTICES 

Debarment  orders: 

Bushlow,  John  W,,  11846-11848 
Meetings; 

Advisory  conunittees,  panels,  etc.,  11848—11849 
National  shellfish  sanitation  program  manual  of  operations. 
Parts  I  and  II;  revision  availability,  11849-11851 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11860 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 


RULES 

Grants  administration: 

Higher  education  institutions,  hospitals,  and  other  non¬ 
profit  organizations;  imiform  administrative 
requirements  and  definitions,  etc.  (OMB  A-110), 
11743-11747 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  proc:ediires;  implementation,  11827-11830 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 

Supportive  housing  for  elderly  and  persons  with 
disabilities,  11948-11983 
NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  11855-11858 
Submission  for  OMB  review;  comment  request,  11858- 
11859 

Grants  and  cooperative  agreements;  availability,  etc.: 
Commimity  development  work  study  program,  11942- 
11946 

Facilities  to  assist  homeless — 

Excess  and  siuplus  Federal  propierty,  11859 

Immigration  and  Naturalization  Service 

RULES 

Immigration:  ' 

Nonimmigrant  visa  or  passport  requirements  waiver  due 
to  imforeseen  circumstances,  11717-11721 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Sxuvey 

See  Land  Management  Bureau 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 

Allied-Signal,  Inc.,  11866 
Caribe  Tima,  Inc.,  11866 
Lone  Star  Industries,  Inc.,  11867 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11860-11862 
Closure  of  public  lands: 

Idaho, 11862-11863 
New  Mexico,  11863—11864 
Environmental  statements;  availability,  etc.; 

Cedar  City  District,  UT,  11864 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  11864-11865 
Survey  plat  filings: 

Colorado,  11865 
Idaho,  11865 
Wyoming,  11865-11866 


VI 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Contents 


Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  11903-11905 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  11934-11935, 

11937 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Science  &  Technology  Corp.,  11897 
Veatronics  Corp.,  11897 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

Organization  and  operations — 

Chartering  and  field  of  membership  policy;  senior 

citizens  and  retirees;  interpretive  ruling  and  policy 
statement,  11721-11728 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11897- 
11898 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Federal  regulatory  review: 

Rules  of  procedure  for  invoking  sanctions  under  the  1966 
Highway  Safety  Act,  11794-11796 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11851-:-11852 
Grants  and  cooperative  agreements;  availability,  etc.: 

Highly  potent  and  ultraselective  opioidmimetic  peptide 
antagonists  for  biochemical,  pharmacological,  clinical 
and  therapeutic  studies;  commercial  development, 
11852-11853 
Meetings: 

National  Heart,  Lung,  and  Blood  Institute,  11853 
National  Institute  of  Allergy  and  Infectious  Diseases, 
11853-11854 

National  Institute  of  Child  Health  and  Human 
Development,  11854 

National  Institute  of  General  Medical  Sciences,  11853 
National  Institute  of  Mental  Health,  11854 
Research  Grants  Division  special  emphasis  pemels, 
11854-11855 

Women’s  Health  Research  Advisory  Committee,  11855 

National  Oceanic  and  Atmospheric  Administration 

RULES 

High  Seas  Fishing  Compliance  Act;  implementation, 
11751-11755 
Marine  mammals: 

Pribilof  Islands;  taking  of  northern  fur  seals  for 

subsistence  piuposes,  and  administration;  regulations 
consolidation;  Federal  regulatory  review,  11750- 
11751 


NOTICES 

Marine  mammals: 

Incidental  taking;  authorization  letters,  etc. — 

Tatham  Offshore,  Inc.,  et  al.,  11808 
Permits: 

Endangered  and  threatened  species,  11808-11809 
Marine  mammals,  11809-11810 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Marshland  Watershed  Project,  WA,  11807 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  11898 
Petitions:  Director’s  decisions: 

Yankee  Atomic  Electric  Co.,  11898-11903 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
General  Motors  et  al.,  11875-11878 
RREEF  USA  Fund-I  et  al.,  11878-11896 

Personnel  Management  Office 

RULES 

Organization,  functions,  and  authority  delegations: 

Voting  rights  program;  applications  or  complaints; 
Alameda  County,  CA  office  establishment,  11747- 
11748 

Postal  Service 

NOTICES 

Meetings:  Sunshine  Act,  11906 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 

Real  estate  title  clearance  and  loan  closing  procedures, 
11709-11717 

Rural  Housing  Service 

RULES 

Program  regulations: 

Real  estate  title  clearance  and  loan  closing  procedures, 
11709-11717 

Rural  Utilities  Service 

RULES 

Program  regulations: 

Real  estate  title  clearance  and  loan  closing  procedures, 
11709-11717 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  11911-11912 
Midwest  Clearing  Corp.,  11913 

National  Association  of  Securities  Dealers,  Inc.,  11913- 
11929 
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Pacific  Stock  Exchange,  Inc.,  11929-11931 
Applications,  hearings,  determinations,  etc.: 

Connecticut  Mutual  Life  Insurance  Co.  et  al.,  11906- 
11910 

Public  utility  holding  company  fiUngs,  11910-11911 

Small  Business  Administration 

NOTICES 

Disaster  lo€ui  areas: 

Idaho,  11931-11932 
Maryland,  11932 
Oregon,  11932 
Pennsylvania,  11932 
Washington,  11932 
West  Virginia,  11932 

Meetings',  district  and  regional  advisory  coimcils: 

Hawaii,  11932-11933 
Massachusetts,  11933 
New  York,  11933 

Surface  Transportation  Board 
PROPOSED  RULES 
Practice  and  procedure: 

Class  exemption  for  acquisition  or  operation  of  rail  lines 
by  Class  III  rail  carriers,  11802-11804 
Rail  exemption  revocation  proceedings;  withdrawn, 
11804-11805 

Rail  rate  reasonableness  and  exemption/revocation 
proceedings;  expedited  procedures,  11799-11802 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Dakota,  Minnesota  &  Eastern  Railroad  Corp.,  11939 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 


Treasury  Department 

NOTICES 

Privacy  Act: 

,  Systems  of  records,  11939 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Duty  periods  for  eligibility  establishment;  correction, 
11731 


Separate  Parts  In  This  Issue 
Part  II 

Department  of  Housing  and  Urban  Development,  11942- 
11946 

Part  III 

IDepartment  of  Housing  and  Urban  Development,  11948- 
11983 

Part  IV 

Department  of  the  Interior;  Fish  and  Wildhfe  Service, 
11986-11992 

Part  V 

Environmental  Protection  Agency,  11994-12009 

Part  VI 

Environmental  Protection  Agency,  12012-12013 


Reader  Aids 

Additional  information,  including  a  hst  of  public  laws, 
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the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency 

7  CFR  Part  1927 

RIN  057&-AB52 

Real  Estate  Title  Clearance  and  Loan 
Closing 

agencies:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Rural  Housing  Service 
(RHS)  and  the  Farm  Service  Agency 
(FSA),  collectively  hereafter  referred  to 
as  “agency,”  amend  the  Real  Estate  Title 
Clearance  and  Loan  Closing  regulation. 
This  action  makes  loan  closing 
procedures  consistent  with  the  private 
sector  for  commercial  loans  and  makes 
loan  closing  requirements  consistent 
with  local  laws  and  procedures  that  are 
typical  in  the  cU%a  where  an  agency  loan 
is  made.  The  intended  effect  is  to 
provide  the  public  with  easier  and  less 
costly  access  to  agency  programs. 

EFFECTIVE  DATE:  April  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Patton,  Senior  Loan  Specialist, 
Rural  Housing  Service,  USDA,  Room 
5334,  South  Agriculture  Bmlding,  14th 
and  Independence  Ave.  SW, 
Washington,  DC  20250,  Telephone  (202) 
720-0099. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  OMB. 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  number  0575-0147,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  This  final  rule 
does  not  impose  any  new  information 
collection  requirements  from  those 
approved  by  OMB. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.”  It 
is  the  determination  of  the  agency  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1949,  Pub. 
L.  91—190,  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Consultation 

This  regulation  is  an  instructional 
procedure  and  is  not  covered  by 
Executive  Order  12372.  Programs  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  are  as  follows:  Catalog  Nos. 
10.405,  Farm  Labor  Housing  Loans  and 
Grants;  10.415,  Rural  Rental  Housing 
Loans;  and  10.416,  Soil  and  Water 
Loans,  are  subject  to  the  provisions  of 
Executive  Order  12372,  which  require 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29112,  Jvme  24, 
1983).  Catalog  Nos.  10.404,  Emergency 
Loans;  10.406,  Farm  Operating  Loans; 
10.407,  Farm  Ownership  Loans;  10.410, 
Very  Low  to  Moderate  Income  Housing 
Loans,  and  nonprogram  loans  are 
excluded  fi-om  die  scope  of  Executive 
Order  12372. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  all  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  pursuant  to  section  212  of 
the  Department  of  Agriculture 
Reorganization  Act  of  1994,  Public  Law 
103-354  (October  13, 1994), 
administrative  appeal  proceedings  must 


be  exhausted  before  bringing  suit 
challenging  actions  taken  imder  this 
rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  agency  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis  for  proposed  and  final 
rules  with  “Federal  memdates”  that  may 
result  in  expenditirres  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  today’s  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Discussion 

On  May  11, 1994,  the  Farmers  Home 
Administration  (FmHA)  -(predecessor  to 
the  Rural  Housing  Service  and  the  Farm 
Service  Agency),  published  a  proposed 
rule  with  a  request  for  public  comment5 
to  revise  7  CFR  part  1927,  subpart  B, 
“Real  Estate  Title  Clearance  and  Loan 
Closing.” 

The  agency  received  fifteen 
comments.  Kght  comments  came  fi-om 
within  the  United  States  Department  of 
Agriculture  (USDA);  six  comments  came 
firom  private  practice  attorneys,  and  one 
comment  came  from  a  title  insurance 
company. 

Those  sections  of  the  proposed 
regulation  that  are  administrative  in 
nature  and  apply  only  to  administrative 
procedures  within  the  agency  have  been 
removed  from  this  document.  These 
procedures  are  available  from  any 
agency  office  upon  reouest. 

The  proposea  rule  discussed  the  need 
to  make  real  estate  title  clearance  and 
loan  closing  procedures  more 
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compatible  with  the  public  sector 
requirements.  Many  of  the  comments 
addressed  this  desire. 

The  agency  policy  is  that  all  loans  be 
closed  with  the  issuance  of  a  title 
insurance  policy  except  in  those  areas  of 
the  coimtry  where  title  insuremce  is 
unavailable.  It  is  anticipated  that  in 
most  states,  attorneys  will  continue  to 
close  loans  and  be  issuing  agents  of  title 
insurance  for  a  title  insurance  company 
instead  of  providing  a  title  opinion.  This 
provides  better  protection  for  both  the 
agency  and  the  borrower.  When  a  title 
insurance  company  indemnifies  the 
issuing  agent  attorney  through  the  use  of 
cm  indemnification  agreement,  the 
attorney  will  not  be  required  to  obtain 
a  fidelity  bond  or  errors  and  omissions 
insurance. 

Comments  and  Other  Significant 
Changes  are  Discussed  Below 

One  respondent  questioned  the  need 
for  a  title  insmance  company  to  provide 
an  audited  finemcial  statement  in  order 
to  show  financial  responsibility  to  the 
agency.  We  feel  it  is  important  that  the 
agency  can  determine  the  financial 
responsibility  of  a  title  insurance 
company.  We  will  allow  each  State 
Office  to  determine  whether  the  State 
Agency  which  regulates  title  insurance 
companies  requires  sufficient  proof  of 
financial  responsibiUty  to  meet  this 
requirement,  or  if  additional  proof  is 
necessary.  If  the  State  Office  concludes 
that  the  State  Insurance  Agency 
provides  sufficient  assurance  of 
financial  responsibility  of  State 
regulated  title  insurance  companies,  no 
other  minimal  information  will  be 
required  fi-om  the  individual  title 
insurance  company. 

One  respondent  questioned 
§  1927.59(a)(1)  (i)  though  (iii),  which 
states  that  title  insurance  will  only  be 
obtained  for  subsequent  loans  in  certain 
situations.  The  recommendation  was 
that  title  insmance  should  be  required 
in  all  subsequent  loan  cases.  It  has  been 
decided  that  title  insmemce  or  title 
opinions  will  be  obtained  unless  the 
cost  of  title  ^rvices  is  excessive  in 
relationshiprto  the  size  of  the  loan,  the 
agency  currently  has  a  first  mortgage 
seciuity  interest,  the  applicant  has 
sufficient  income  to  service  all  loans 
from  the  agency,  the  borrower  is  current 
on  all  existing  agency  loans,  and  the 
best  mortgage  obtainable  adequately 
protects  agency  security  interests. 

A  comment  questioned  the  policy  of 
not  allowing  the  mention  of  the  use  of 
abstracts  of  title  in  any  title  opinions 
furnished  to  the  United  States 
Department  of  Agriculture  (USDA).  The 
agency  does  not  prevent  an  attorney 
from  using  an  abstract  of  title  when 


preparing  an  attorney’s  opinion,  but 
what  the  agency  requires  is  the 
unqualified  opinion  of  the  attorney,  not 
an  opinion  which  passes  the  liability  for 
an  error  firom  the  attorney  to  an  abstract 
company.  Reviewing  the  abstract  is  a 
method  an  attorney  can  use  to  arrive  at 
his  or  her  opinion  and  it  is  not 
necessary  on  the  face  of  the  opinion  to 
indicate  the  methodology  by  which  the 
attorney  arrived  at  the  opinion.  With  the 
agency’s  policy  shifting  to  the  use  of 
title  insurance  policies,  instead  of  title 
opinions,  this  concern  will  be 
diminished.  (This  subject  is  not 
specifically  addressed  in  this  regulation 
and  no  change  is  being  made.) 

The  recommendation  to  continue  to 
have  the  attorney  use  Forms  FmHA 
1927-9,  “Preliminary  Title  Opinion,’’ 
and  FmHA  1927-10,  “Final  Title 
Opinion,’’  on  title  opinions  for  both 
loan  closing  and  foreclosure 
proceedings  when  an  attorney’s  opinion 
is  used,  is  acceptable.  The  proposed 
regulation  did  not  preclude  this 
practice. 

A  comment  was  made  suggesting  that 
loan  closing  attorneys  and  title 
companies  agree  to  indemnify  the 
agency  against  any  losses  that  occur  as 
a  result  of  mistakes.  The  agency  does 
not  agree  vdth  this  suggestion.  Title 
insurance  will  provide  the  agency  with 
adequate  coverage  against  any  errors 
made  by  the  title  insvuers.  The  agency 
will  be  a  named  insured  on  title 
insurance  policies  issued  in  conjunction 
with  agency  loans.  In  those  areas  where 
attorney’s  opinions  will  still  be  used, 
the  agency  is  protected  to  a  lesser  extent 
by  the  attorney’s  malpractice  insurance. 

A  comment  was  received  debating  the 
use  of  a  title  opinion  versus  title 
insurance,  and  the  additional  cost 
incurred  if  a  title  insurance  company 
were  to  require  a  survey.  Typically,  the 
agency  requires  a  simrey  unless  the  title 
insurance  company  provides  survey 
coverage.  The  change  to  the  regulation 
will  give  State  Offices  the  authority  to 
decide  the  form  of  title  insurance 
certification  and  form  of  survey  that  is 
best  for  their  state. 

It  was  recommended  that  the 
definitions  of  “approved  attorney”  and 
“approved  title  insurance  company,”  be 
expanded  to  cross  reference  the 
provisions  providing  for  approval.  This 
recommendation  was  accepted. 

It  was  pointed  out  that  an  “issuing 
agent”  may  or  may  not  he  a  pjuly  who 
can  perform  closing  services,  depending 
on  local  law.  This  fact  was  incorporated. 

It  was  pointed  out  that  the  reference 
to  “warranty  deed”  in  the  definition  of 
“mortgage”  in  §  1927.52  is  somewhat 
confusing.  This  reference  was  removed. 


It  was  suggested  to  expand  the 
definition  of  “quitclaim  deed.”  The 
current  method  of  conveying  title  by  use 
of  a  quitclaim  deed  has  not  been  a 
problem. 

The  Anti-Deficiency  Act,  31  U.S.C. 

§§  1512-1519,  precludes  Federal 
agencies  firom  agreeing  to  expend 
federal  funds  in  excess  of  an 
appropriation.  The  covenants  in 
warranty  deeds  could  commit  the 
agency  to  expend  funds  in  futiue  fiscal 
years  were  a  warranty  to  he  breached. 
This  would  violate  the  Anti-Deficiency 
Act  and,  for  this  reason,  the  agency 
cannot  use  warranty  deeds  in  conveying 
property  to  which  it  holds  title. 

Therefore,  no  change  was  made. 

It  was  pointed  out  that  a  closing 
protection  letter  need  not  he  furnished 
when  the  loan  closing  is  conducted  in 
a  branch  office  of  the  title  insurance 
company.  This  was  incorporated. 

It  was  also  pointed  out  that  by  saying 
a  closing  protection  letter  must  provide 
equivalent  protection  of  a  “professional 
liability  and  fidelity  insurance  policy,” 
will  create  problems,  because  title 
insurance  companies  are  prohibited  by 
law  from  providing  professional  liability 
and  fidelity  insurance.  This  reference 
was  removed. 

It  was  pointed  out  that  §  1927.54(d)(4) 
is  not  needed  when  a  closing  protection 
letter  is  provided.  The  paragraph  stated, 
“Title  insurance  company  agrees  that 
the  title  insurance  company  employee 
or  closing  agent  who  supervises  the 
closing  of  the  transaction  will  be 
authorized  to  receive  funds  and  give 
receipts  for  the  company’s  charges.” 

This  paragraph  has  been  removed. 

It  was  suggested  that  we  remove  what 
appears  to  be  a  mandatory  requirement 
that  cm  owner’s  title  insurance  policy  be 
issued.  In  most  instances,  an  owner 
should  obtain  an  owner’s  policy  of  title 
insurance  for  the  owner’s  protection  and 
the  agency  will  encourage  but  not 
require  this.  A  correction  was  made  to 
clarify  this  point. 

It  was  pointed  out  that  in  some  states 
only  an  attorney  can  prepare  a  deed. 
Therefore,  a  change  was  made  that  a 
closing  agent  can  prepare  a  deed  imless 
prohibited  by  law. 

One  commentor  stated  that  the 
statement,  “Loan  funds  for  the  payment 
of  a  lien  may  be  disbiursed  only  upon 
the  receipt  of  a  discharge,  satisfaction, 
or  release,”  in  §  1927.58(a),  is 
impracticable.  We  agree  with  this 
perception;  however,  a  completely 
satisfactory  wording  is  impracticable. 
The  word  “receipt”  is  being  changed  to 
“recording.”  We  believe  it  is  understood 
by  closing  agents  that  funds  change 
hands  and  releases  and  recordings  occur 
substantially  simultaneously. 
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A  comment  W£is  made  that  instead  of 
“recommending”  the  use  of  title 
insurance,  we  should  “require”  its  use 
unless  prohibited  by  State  law.  If  this 
were  implemented,  any  deviation  would 
need  to  be  authorized  by  the 
Administrator.  Since  State  laws  vary 
greatly,  it  is  important  to  give  State 
Offices  latitude  in  this  regard.  In  some 
very  rural  areas  of  the  country  title 
insurance  may  be  imavailable  for 
logistical  as  opposed  to  legal  reasons. 
This  wording  will  remain  unchanged. 

The  question  was  raised  as  to  why  the 
agency  requires  the  borrower  to  receive 
a  copy  of  die  title  opinion,  ^t  goes  on  to 
say  neither  the  conventional  nor  the 
government  mortgage  market  provides  a 
tide  opinion  to  the  borrower.  The 
agency  has  a  responsibility  to  provide 
supervised  credit.  It  is  important  that  all 
borrowers  are  aware  of  the  terms  and 
condidons  of  the  dde  insurance 
commitment  as  well  as  the  final  dtle 
insurance  binder.  No  change  is  made 
with  regard  to  this  comment. 

A  comment  was  made  concerning  “a 
loan  is  considered  closed,”  and  “the 
date  of  closing,”  and  which  definition  is 
correct.  The  terms  apply  to  two  difierent 
events  and  are  not  meant  to  be  the  same. 
By  definition  “closed  loan”  is  “a  loan  is 
considered  to  be  closed  when  the 
mortgage  is  filed  for  record.”  The  date 
of  closing  is  the  date  that  the  closing 
agent  conducts  the  loan  closing  activity. 
No  change  was  made. 

It  was  commented  that  sometimes 
“mortgagee’s  policy”  was  interchanged 
v/ith  “lender’s  policy.”  All  references 
were  changed  to  “lender’s  policy.” 

Concerning  debarment  or  suspension, 
a  comment  was  made  that  the  proposed 
regulation  implied  that  once  a  party  was 
debarred  or  suspended  they  are  always 
debarred  or  suspended.  This  was 
corrected  by  inserting  the  words  “is 
•  currently.” 

A  comment  was  made  that  the  closing 
agent  should  not  be  required  to 
determine  the  validity  of  the  legal 
description,  but  rather  should  use  the 
legal  description  provided  by  the  survey 
or  other  legal  document.  It  is  part  of  the 
closing  agent’s  duties  to  verify  an 
accurate  legal  description.  Using  the 
survey  or  other  recorded  legal  document 
is  one  way  of  meeting  this  requirement 
but  the  ultimate  responsibility  rests 
with  the  closing  agent.  No  ch^ge  has 
been  made. 

A  comment  was  made  that  in  one 
section  we  required  the  return  of  “the 
final  title  opinion  or  policy  of  title 
insurance,”  within  one  day,  while  in 
another  section  it  requires  they  be 
returned  “as  soon  as  possible.”  The 
requirement  is  removed  from  the  section 
requiring  their  return  within  one  day. 


It  was  recommended  that 
§  1927.59(a)(iv)  be  clarified  by  changing 
the  word  “additional”  to  “subsequent.” 
'This  change  was  made. 

A  comment  was  made  that  we  refer  to 
a  “clear”  title  while  the  conventional 
term  is  “marketable.”  This  change  was 
made. 

A  coimnent  was  made  that  there  are 
different  definitions  and  examples  of 
“exceptions”  in  various  passages.  These 
variations  were  corrected. 

Two  concerns  were  raised  about  the 
requirement  that  approved  attorneys 
providing  title  opinions  must  have  a 
$50,000  fidelity  bond.  The  comment 
was  that  no  other  lender  requires  a 
fidelity  bond  and  it  results  in  increased 
cost  to  the  borrower.  We  believe  the 
continued  requirement  for  a  fidelity 
bond  is  necessary  to  protect  these  funds 
which  are  public  monies.  Therefore,  this 
requirement  will  not  be  changed  for 
closings  where  attorney  opinions  are 
obtained.  In  most  cases  where  the  party 
handling  closing  funds  is  covered  by  an 
acceptable  closing  protection  letter, 
there  will  be  no  need  for  a  fidelity  bond. 

A  question  was  raised  concerning  the 
“certification  of  title,”  and  the  business 
of  insuring  titles.  It  is  not  the  intent  of 
this  regulation  that  attorneys  insure 
titles.  In  most  cases,  the  agency  will 
obtain  title  insurance  and  in  such  cases 
the  agency  will  look  to  the  title 
insurance  company,  not  the  closing 
agent,  if  there  is  a  defect  in  title.  In  those 
cases  where  an  attorney’s  opinion  is 
issued  instead  of  title  insurance,  if  the 
title  opinion  is  defective,  the  agency 
will  seek  redress  from  the  attorney  who 
issued  the  opinion. 

A  question  was  raised  with  regard  to 
the  requirement  that  an  approved 
attorney  furnishing  a  title  opinion  must 
have  at  least  a  $250,000  errors  and 
omissions  insurance  policy  with  a 
deductible  not  to  exceed  $5,000.  The 
regulation  will  allow  each  State  Office 
to  establish  the  appropriate  level  of 
errors  and  omissions  insurance  coverage 
and  the  level  of  deductible,  according  to 
what  is  customary  in  the  area  and 
necessary  for  the  protection  of  the 
agency.  To  the  extent  that  real  estate 
loans  are  closed  using  a  title  insiuance 
policy  with  a  closing  protection  letter 
covering  the  closing  agent,  concerns 
regarding  fidelity  bonds,  and  errors  and 
omissions  insurance  coverage,  are 
eliminated. 

One  respondent  requested  the 
reinstatement  of  Form  FmHA  427-18, 
“Fidelity  Bond  for  Loan  Closing 
Attorneys.”  It  is  felt  that  a  surety 
company  can  provide  verification  of 
fidelity  bond  coverage  without  the 
agency  developing  a  replacement  form. 
In  keeping  with  the  Paperwork 
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Reduction  Act,  this  form  will  not  be 
reinstated. 

Fovir  public  comments  encouraged  the 
agency  to  require  the  adoption  of  title 
insurance  policies.  Two  respondents 
said  they  would  reduce  their  legal  fees, 
as  an  accommodation  to  the  pur^aser, 
when  title  insurance  poliaes  are  issued. 
We  believe  the  proposed  nile 
adequately  addressed  these  comments 
and  no  changes  will  be  required. 

List  of  Subjects  for  7  CFR  Pari 

Loan  programs — ^Agriculture,  I  nan 
program — Housing  and  community 
development.  Mortgages. 

Therefore,  chapter  XVID,  title  7,  Code 
of  Federal  Regulations  is  amended  by 
revising  pari  1927  to  read  as  follows: 

PART  1927— TITLE  CLEARANCE  AND 
LOAN  CLOSING 

Subpart  A — [Reserved] 

Subpart  B — Real  Estate  Title  Clearance  and 
Loan  Closing 

Sgc 

1927.51  General. 

1927.52  Definitions. 

1927.53  Costs  of  title  clearance  and  closings 
of  transactions. 

1927.54  Requirements  for  closing  agents. 

1927.55  Title  clearance  services. 

1927.56  Scheduling  loan  closing. 

1927.57  Preparation  of  closing  documents. 

1927.58  Closing  the  transaction. 

1927.59  Subsequent  loans  and  transfers 
with  assumptions. 

1927.60—1927.99  [Reserved] 

1927.100  OMB  control  number. 

Authority:  5  U.S.C.  301;  7  U.S.Q  1989;  42 
U.S.C  1480. 

Subpart  A— [Reserved] 

Subpart  B — Real  Estate  Title  Clearance 
and  Loan  Closing 

1927.51  General. 

(a)  Types  of  loans  covered  by  this 
subpart.  This  subpart  sets  forth  the 
authorities,  policies,  and  procedures  for 
real  estate  title  clearance  and  closing  of 
loans,  assiunptions,  volimtary 
conveyances  and  credit  sales  in 
coimection  with  the  following  types  of 
Rural  Housing  Service  (RHS)  and  Farm 
Service  Agency  (FSA)  loans:  Farm 
Ownership  (FO),  Nonfarm  Enterprise 
(FO-NFE),  Emergency  (EM),  Operating 
(OL),  Riual  Housing  (RH),  Farm  Labor 
Housing  (LH),  Rural  Rental  Housing 
(RRH),  Rural  Cooperative  Housing 
(RCH),  Soil  and  Water  (SW).  Indian 
Land  acquisition  loans  invohdng 
nontrust  property,  and  NonProgram 
(NP)  loans.  This  subpart  does  not  apply 
to  guaranteed  loans. 

(b)  Programs  not  covered  by  this 
subpart.  Title  clearance  tmd  dosing  for 
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all  other  types  of  agency  loans  and 
assumptions  will  be  handled  as 
provided  in  the  applicable  program 
instructions  or  as  provided  in  special 
authorizations  from  the  National  Office. 

(c)  [Reserved] 

(d)  Copies  of  all  agency  forms 
referenced  in  this  regulation  and  the 
agency’s  internal  administrative 
procedures  for  title  clearance  and  loem 
closing  are  available  upon  request  from 
the  agency’s  State  Office.  Forms  and 
title  clearance  and  loan  closing 
requirements  which  are  specific  for  any 
in^vidual  state  must  be  obtained  from 
the  agency  State  Office  for  that  state. 

1927.52  Definitions. 

Agency.  The  Rvural  Housing  Service 
(RHS)  and  Farm  Service  Agency  (FSA) 
or  their  successor  agencies. 

Approval  official.  The  agency 
employee  who  has  been  delegated  the 
authority  to  approve,  close,  and  service 
the  particular  kind  of  loan,  will  approve 
an  attorney  or  title  company  as  closing 
agent  for  the  loans.  If  a  loan  must  be 
approved  at  a  higher  level,  the  initiating 
office  may  approve  the  closing  agent. 

Approved  attorney.  A  duly  licensed 
attorney,  approved  by  the  agency,  who 
provides  title  opinions  directly  to  the 
agency  and  the  borrower  or  upon  whose 
certification  of  title  an  approved  title 
insurance  company  issues  a  policy  of 
title  insiuance.  Approved  attorneys  also 
close  loans,  assumptions,  credit  sales, 
and  voluntary  conveyances  and 
disburse  funds  in  connection  with 
agency  loans.  Approved  attorney  is 
further  defined  in  §  1927.54(c). 

Approved  title  insurance  company.  A 
title  insurance  company,  approved  by 
the  agency,  (including  its  local 
representatives,  employees,  agents,  and 
attorneys)  that  issues  a  policy  of  title 
insimance.  Depending  on  the  local 
practice,  an  approved  title  insimance 
company  may  also  close  loans, 
assumptions,  credit  sales,  and  voluntary 
conveyances  and  disburse  funds  in 
connection  with  agency  loans.  If  the 
approved  title  insurance  company  does 
not  close  the  loan  itself,  the  loan  closing 
functions  may  be  performed  by 
approved  attorneys  or  closing  agents 
authorized  by  the  approved  title 
insurance  company. 

Borrower.  The  party  indebted  to  the 
agency  after  the  loan,  assumption,  or 
credit  sale  is  closed. 

Certificate  of  title.  A  certified 
statement  as  to  land  ownership,  based 
upon  examination  of  record  title. 

Closed  loan.  A  loan  is  considered  to 
be  closed  when  the  mortgage  is  filed  for 
record  and  the  appropriate  hen  has  been 
obtained. 


Closing  agent.  The  approved  attorney 
or  title  company  selected  by  the 
applicant  and  approved  by  the  agency  to 
provide  closing  services  for  the 
proposed  loan.  Unless  a  title  insmance 
company  also  provides  loan  closing 
services,  the  term  “title  company”  does 
not  include  “title  insiurance  company.” 

Closing  protection  letter.  An 
agreement  issued  by  an  approved  title 
insurance  company  which  is  an 
American  Land  Title  Association 
(ALTA)  form  closing  protection  letter  or 
which  is  otherwise  acceptable  to  the 
agency  and  which  protects  the  agency 
against  damage,  loss,  fraud,  theft,  or 
injury  as  a  result  of  negligence  by  the 
issuing  agent,  approved  attorney,  or  title 
company  when  title  clearance  is  done 
by  means  of  a  policy  of  title  insurance. 
Depending  on  the  area,  closing 
protection  letters  may  also  be  known  as 
“Insured  Closing  Letters,” 
“Indemnification  Agreements,” 

“Insured  Closing  Service  Agreements,” 
or  “Statements  of  Settlement  Service 
Responsibilities.” 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  or 
assrunption  a^eement  to  guarantee 
repayment  of  the  debt. 

Credit  sale.  A  sale  in  which  the 
agency  provides  credit  to  the  piurchasers 
of  agency  inventory  property.  Title 
clearance  and  closing  of  a  credit  sale  are 
the  same  as  for  an  initial  loan  except  the 
property  is  conveyed  by  quitclaim  deed. 

Deed  of  trust.  See  trust  deed. 

Exceptions.  Exceptions  include,  but 
are  not  limited  to,  recorded  covenants; 
conditions;  restrictions;  reservations; 
liens;  encumbrances;  easements;  taxes 
and  assessments;  rights-of-way;  leases; 
mineral,  oil,  gas,  and  geothermal  rights 
(with  or  without  the  right  of  simface 
entry);  timber  and  water  rights; 
judgments;  pending  court  proceedings 
in  Federal  and  State  coiuls  (including 
bankruptcy);  probate  proceedings;  and 
agreements  which  limit  or  affect  the  title 
to  the  property. 

Fee  simple.  An  estate  in  land  of  which 
the  owner  has  imqualified  ownership 
and  power  of  disposition. 

FSA.  The  Farm  Service  Agency,  an 
agency  of  the  United  States  Department 
of  Agriculture  (  and  any  successor 
agency).  FSA  is  the  successor  agency  for 
farm  program  loans  of  the  former 
Farmers  Home  Administration. 

General  warranty  deed.  A  deed 
containing  express  covenants  by  the 
grantor  or  seller  as  to  good  title  and 
right  to  possession. 

Indemnification  agreement.  An 
agreement  that  protects  the  agency 
against  dfunage,  loss,  fraud,  theft,  or 
injury  as  a  result  of  useful  conduct  or 
negligence  on  behalf  of  the  issuing 


agent,  approved  attorney,  or  title 
company.  This  agreement  may  also  be 
entitled  closing  protection  letter, 
insured  closing  letter,  insured  closing 
service  agreement,  statement  of 
settlement  service  responsibilities,  or 
letters  which  provide  similar  protection. 

Issuing  agent.  An  individual  or  entity 
who  is  authorized  to  issue  title 
insiuance  for  an  approved  title 
insurance  company. 

Land  purchase  contract  (contract  for 
deed).  An  agreement  between  the  buyer 
and  seller  of  land  in  which  the  buyer 
has  the  right  to  possession  and  use  of 
the  land  over  a  period  of  time  (usually 
in  excess  of  1  ^ear)  and  makes  periodic 
payments  of  a  portion  of  the  piurchase 
price  to  the  seller.  The  seller  retains 
legal  title  to  the  property  imtil  the  final 
payment  is  made,  at  which  time  the 
buyer  will  receive  a  deed  to  the  land 
vesting  fee  title  in  the  buyer. 

Mortgage.  Real  estate  security 
instrument  which  pledges  land  as 
security  for  the  performance  of  an 
obligation  such  as  repayment  of  a  loan. 
For  the  purpose  of  this  regulation  the 
term  “mortgage”  includes  deed  of  trust 
and  deed  to  secure  debt.  A  real  estate 
mortgage  or  deed  of  trust  form  for  the 
state  in  which  the  land  to  be  taken  as 
security  is  available  in  any  agency 
office,  and  will  be  used  to  secure  a 
mortgage  to  the  agency. 

National  Office.  The  National 
Headquarters  Office  of  FSA  or  RHS 
depending  on  the  loan  program 
involved. 

OGC.  The  Office  of  the  General 
Coimscl,  United  States  Department  of 
Agriculture. 

Program  regulations.  The  agency 
regulations  for  the  peulicular  loan 
program  involved  (e.g.,  subpart  A  of  part 
1944  of  this  chapter  for  single  family 
housing  (SFH)  loans). 

Quitclaim  deed.  A  transfer  of  the 
seller’s  interest  in  the  title,  without 
warranties  or  covenants.  This  type  of 
deed  is  used  by  the  agency  to  convey 
title  to  purchasers  of  inventory  property. 

BHS.  The  Rural  Housing  Service,  an 
agency  of  the  United  States  Department 
of  Agriculture,  or  its  successor  agency. 
RHS  is  the  successor  agency  to  the  Rural 
Housing  and  Commimity  Development 
Service  (RHCDS)  which  was,  in  turn, 
the  successor  agency  to  the  Farmers 
Home  Administration. 

Seller.  Individual  or  other  entity 
which  convey  ownership  in  real 
property  to  an  applicant  for  an  agency 
loan  or  to  the  agency  itself. 

Special  wairanty  deed.  A  deed 
containing  a  covenant  whereby  the 
grantor  agrees  to  protect  the  grantee 
against  any  claims  arising  during  the 
grantor’s  period  of  ownership. 
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State  Office.  For  FSA  this  term  refers 
to  the  FSA  State  Office.  For  RHS  this 
term  refers  to  the  Rural  Economic  and 
Community  Development  State  Director. 

Title  clearance.  Examination  of  a  title 
cmd  its  exceptions  to  assure  the  agency 
that  the  loan  is  legally  secured  and  has 
the  required  priority. 

Title  company.  A  company  that  may 
abstract  title,  act  as  an  issuing  agent  of 
title  insurance  for  a  title  insurance 
company,  act  as  a  loan  closing  agent, 
and  perform  other  duties  associated 
with  real  estate  title  clearance  and  loan 
closing. 

Title  defects.  Any  exception  or  legal 
claim  of  ownership  (through  deed,  lien, 
judgment,  or  other  recorded  document), 
on  behalf  of  a  third  party,  which  would 
prevent  the  seller  from  conveying  a 
marketable  title  to  the  entire  property. 

Trust  deed.  A  three  party  security 
instrument  conveying  title  to  land  as 
security  for  the  performance  of  an 
obligation,  such  as  the  repayment  of  a 
loan.  For  the  purpose  of  this  regulation 
a  trust  deed  is  covered  by  the  term 
“mortgage.”  A  trust  deed  is  the  same  as 
a  deed  of  trust. 

Voluntary  conveyance.  A  method  of 
liquidation  by  which  title  to  agency 
security  is  transferred  by  a  borrower  to 
the  agency  by  deed  in  lieu  of 
foreclosure. 

Warranty  deed.  A  deed  in  which  the 
grantor  warrants  that  he  or  she  has  the 
right  to  convey  the  property,  the  title  is 
free  from  encumbrances,  and  the  grantor 
shall  take  further  action  necessary  to 
perfect  or  defend  the  title. 

§  1 927.53  Costs  of  title  clearance  and 
closing  of  transactions. 

The  borrower  or  the  seller,  or  both,  in 
comphance  with  the  terms  of  the  sales 
contract  or  option  will  be  responsible 
for  payment  of  all  costs  of  title  clearance 
and  closing  of  the  transaction  and  will 
arrange  for  payment  before  the 
transaction  is  closed.  These  costs  will 
include  any  costs  of  abstracts  of  title, 
land  surveys,  attorney’s  fees,  owner’s 
and  lender’s  policies  of  title  insurance, 
obtaining  curative  material,  notary  fees, 
documentary  stamps,  recording  costs, 
tax  monitoring  service,  and  other 
expenses  necessary  to  complete  the 
transaction. 

§1927.54  Requirements  for  closing 
agents. 

(a)  Form  of  title  certification.  State 
Offices  are  directed  to  require  title 
insurance  for  all  loan  closings  unless 
the  agency  determines  that  the  use  of 
title  insurance  is  not  available  or  is 
economically  not  feasible  for  the  type  of 
loan  involved  or  the  area  of  the  state 
where  the  loan  will  be  closed.  If  title 


insurance  is  used,  State  Offices  are 
authorized  to  require  a  closing 
protection  letter  issued  by  an  approved 
title  insurance  company  to  cover  the 
closing  agent,  if  available.  A  closing 
protection  letter  need  not  be  furnished 
when  the  closing  is  conducted  by  the 
title  insurance  company. 

(b)  Approval  of  closing  agent.  An 
attorney  or  title  company  may  act  as  a 
closing  agent  and  close  agency  reai 
estate  loans,  provide  necessary  title 
clearance,  and  perform  such  other 
duties  as  required  in  this  subpart.  ' 
closing  agent  will  be  responsible  for 
closing  agency  loans  and  disbursing 
both  agency  loan  funds  and  funds 
provided  by  the  borrower  in  connection 
with  the  agency  loan  so  as  to  obtain  title 
and  security  position  as  required  by  the 
agency.  The  closing  agent  must  be 
covered  by  a  fidelity  bond  which  will 
protect  the  agency  unless  a  closing 
protection  letter  is  provided  to  the 
agency.  The  borrower  will  select  the 
approved  closing  agent.  If  title  clearance 
is  by  an  attorney’s  opinion,  the  agency 
will  approve  the  attorney  who  will 
perform  the  closing  in  accordance  with 
paragraph  (c)  of  this  section.  The 
attorney  will  be  approved  after 
submitting  a  certification  acceptable  to 
the  agency.  If  title  certification  is  by 
means  of  a  policy  of  title  insurance,  the 
title  company  which  will  issue  the 
pohcy  must  have  been  approved  in 
accordance  with  paragraph  (d)  of  this 
section.  A  closing  agent’s  delay  in 
providing  services  without  justification 
in  connection  with  agency  loans  may  be 
a  basis  for  not  approving  the  closing 
agent  in  futiire  cases. 

(c)  Approval  of  attorneys.  Any 
attorney  selected  by  an  applicant,  who 
will  be  providing  title  clearance  where 
the  certificate  of  title  will  be  an 
attorney’s  opinion,  must  submit  an 
agency  form  certifying  to  professional 
liability  insurance  coverage.  If  the 
attorney  is  also  the  closing  agent, 
fidelity  coverage  for  the  attorney  and 
emy  employee  having  access  to  the 
funds  must  be  provided.  The  agency 
will  determine  the  appropriate  level  of 
such  insurance.  Required  insurance 
will,  as  a  minimum,  cover  the  amount 
of  the  loan  to  be  closed.  The  agency  will 
approve  the  form  stipulating  the  bond 
coverage.  The  agency  will  approve  any 
attorney  who  is  duly  licensed  to 
practice  law  in  the  state  where  the  real 
estate  security  is  located  emd  who 
complies  with  the  bonding  and 
insurance  requirements  in  this  section. 
If  the  certification  of  title  will  be  by 
means  of  title  insurance,  any  attorney  or 
closing  agent  designated  as  an  approved 
attorney  or  closing  agent  by  the 
approved  title  insurance  company 


which  will  issue  the  policy  of  title 
insurance  will  be  acceptable,  and  when 
covered  by  a  closing  protection  letter, 
will  not  be  required  to  obtain 
professional  liability  insurance  or  a 
fidelity  bond.  Each  approved  title 
insurance  compemy  may  provide  a 
master  list  of  their  approved  attorneys 
that  are  covered  by  its  closing  protection 
letters  to  the  State  Office  and,  in  such 
cases  the  attorneys  are  approved  for 
closings  for  that  title  insurance 
company.  Delay  in  providing  closing 
services  wiffiout  justification  may  be  a 
basis  for  not  approving  the  attorney  in 
future  cases. 

(dj  Approval  of  title  companies.  A 
title  company  acting  as  a  closing  agent, 
or  as  an  issuing  agent  for  a  title 
insurance  company,  must  be  covered  by 
a  title  insurance  company  closing 
protection  letter  or  submit  an  agency 
form  certifying  to  fidelity  coverage  to 
cover  all  employees  having  access  to  the 
loan  funds.  The  agency  will  determine 
the  appropriate  level  of  such  coverage 
and  will  approve  the  form  stipulating 
the  bond  coverage.  Delay  in  providing 
closing  services  without  justification 
may  be  a  basis  for  not  approving  the 
company  in  future  cases.  Each  approved 
title  insurance  company  may  provide  a 
master  list  of  their  approved  title 
companies  that  are  covered  by  its 
closing  protection  letter  to  the  State 
Office  and,  in  such  cases  the  title 
companies  on  the  list  are  approved  for 
closings  for  that  title  insurance 
comp€my. 

(e)  Approval  of  title  insurance 
companies.  The  agency  will  approve 
any  title  insurance  company  which 
issues  policies  of  title  insurance  in  the 
State  where  the  security  property  is 
located  if: 

(1)  The  form  of  the  owner’s  and 
lender’s  policies  of  title  insurance 
(including  required  endorsements)  to  be 
used  in  closing  agency  loans  are 
acceptable  to  the  agency,  and  will 
contain  only  standard  types  of 
exceptions  and  exclusions  approved  in 
advance  by  the  agency; 

(2)  The  title  insurance  company  is 
Ucensed  to  do  business  in  the  state  (if 
a  license  is  required);  and 

(3)  The  title  insurance  company  is 
regulated  by  a  State  Insmance 
Commission,  or  similar  regulator,  or  if 
not,  the  title  insurance  company 
submits  copies  of  audited  financial 
statements,  or  other  approved  financial 
statements  satisfactory  to  the  agency, 
which  show  that  the  company  has  the 
financial  ability  to  cover  losses  arising 
out  of  its  activities  as  a  title  insurance 
company  and  under  any  closing 
protection  letters  issued  by  the  title 
insurance  company. 
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(4)  Delay  in  providing  services 
without  justification  may  be  a  basis  for 
not  approving  the  company. 

(f)  [Reserved] 

(g)  Conflict  of  interest.  A  closing  agent 
who  has,  or  whose  spouse,  children,  or 
business  associates  have,  a  financial 
interest  in  the  real  estate  which  will 
secure  the  agency  debt  shall  not  be 
involved  in  the  title  clearance  or  loan 
closing  process.  Financial  interest 
includes  having  either  an  equity, 
creditor,  or  debtor  interest  in  any 
corporation,  trust,  or  partnership  with  a 
financial  interest  in  the  real  estate 
which  will  secure  the  agency  debt. 

(h)  Debarment  or  suspension.  No 
attorney,  title  company,  title  insurance 
company,  or  closing  agent,  currently 
debcured  or  suspended  fi'om 
participating  in  Federal  programs,  may 
participate  in  any  aspect  of  the  agency 
loan  closing  and  title  clearemce  process. 

(i)  Specif  provisions.  Closing  agents 
are  responsible  for  havingjcurrent 
knowledge  of  the  requirements  of  State 
law  in  connection  with  loan  closing  and 
title  clearance  and  should  advise  the 
agency  of  any  changes  in  State  law 
which  necessitate  changes  in  the 
agency’s  State  mortgage  forms  and  State 
Supplements. 

(j)  [Reserved] 

§  1 927.55  Title  clearance  services. 

(a)  Responsibilities  of  closing  agents. 
Services  to  be  provided  to  the  agency 
and  the  borrower  by  a  closing  agent  in 
connection  with  the  transaction  vary 
depending  on  whether  a  title  insurance 
policy  or  title  opinion  is  being 
furnished.  The  closing  agent  is  expected 
to  perform  these  services  without 
imnecessary  delay. 

(b)  [Reserved]  . 

(cj  Ordering  title  services.  Application 
for  title  examination  or  insurance  will 
be  made  by  the  borrower  to  a  title 
company  or  attorney.  The  lender’s 
policy  will  be  for  at  least  the  amount  of 
the  loan.  The  United  States  of  America 
will  be  named  as  the  insured  lender. 

(d)  Use  of  title  opinion.  If  a  title 
opinion  will  be  issued,  a  title 
examination  will  include  searches  of  all 
relevant  land  title  and  other  records,  so 
as  to  express  an  opinion  as  to  the  title 
of  the  property  and  the  steps  necessary 
to  obtain  the  appropriate  title  and 
security  position  to  issue  a  title  opinion 
as  required  by  this  subpart.  The  closing 
agent  or  approved  attorney  will 
determine: 

(1)  The  legal  description  and  all 
owners  of  the  real  property; 

(2)  Whether  there  are  any  exceptions 
affecting  the  property  and  advise  the 
approval  official  and  borrower  of  the 
nature  and  effect  of  outstanding 


interests  or  exceptions,  prior  sales  of 
part  of  the  property,  judgments,  or 
interests  to  assist  in  determining  which 
exceptions  must  be  corrected  in  order 
for  the  borrowers  to  obtain  good  and 
marketable  title  of  record  in  accordance 
with  prevailing  title  examination 
standards,  and  for  the  agency  to  obtain 
a  valid  hen  of  the  required  priority; 

(3)  Whether  there  are  outstanding 
Federal,  State,  or  local  tax  claims 
(including  taxes  which  under  State  law 
may  become  a  hen  superior  to  a 
previously  attaching  mortgage  lien)  or 
homeowner’s  association  assessment 
liens; 

(4)  Whether  outstanding  judgments  of 
record,  bankruptcy,  insolvency,  divorce, 
or  probate  proceedings  involving  any 
part  of  the  property,  whether  already 
owned  by  the  borrower,  or  to  be 
acquired  by  assumption  or  with  loan 
funds,  or  involving  the  borrower  or  the 
seller  exist; 

(5)  If  a  water  right  is  to  be  included 

in  the  security  for  the  loan,  cmd  if  so,  the 
full  legal  description  of  the  water  right; 

(6)  addition  to  paragraph(d)(2)  of 
this  section,  if  wetlands  easements  or 
other  conservation  easements  have  been 
placed  on  the  property; 

(7)  What  measures  are  required  for 
preparing,  obtaining,  or  approving 
curative  material,  conveyances,  and 
security  instruments,  and 

(8)  That  sufficient  copies  of  these 
interests  and  exceptions  are  provided  as 
requested  by  the  approval  official. 

(e)  Use  of  title  insurance.  When  title 
insurance  is  to  be  obtained,  the  approval 
official  will  be  furnished  with  a  title 
insurance  binder  disclosing  any  defects 
in,  exceptions  to,  and  encumbrances 
against,  the  title,  the  conditions  to  be 
met  to  make  the  title  insurable  and  in 
the  condition  required  by  the  agency, 
and  the  curative  or  other  actions  to  be 
taken  before  closing  of  the  transaction. 
The  binder  must  include  a  commitment 
to  issue  a  lender  policy  in  an  amoimt  at 
least  equal  the  amoimt  of  the  loan, 
except  in  instances  where  there  may  be 
an  outstanding  owner’s  policy  in  favor 
of  the  borrower.  Not  withstanding  the 
provisions  of  this  section,  the  instance 
of  an  assumption  without  a  subsequent 
loan,  the  existing  policy  may  be 
continued  if  the  coverage  meets  or 
exceeds  the  assumption  balance  and  the 
title  company  agrees  in  writing  to 
extend  coverage  in  full  force  and  effect. 

(f)  [Reserved] 

§  1927.56  Scheduling  loan  closing. 

The  agency,  in  coordination  with  the 
closing  agent,  will  arrange  a  loan  closing 
and  send  loan  closing  instructions,  on 
an  agency  form  to  the  closing  agent 
when  the  agency  determines  that  the 


exceptions  shown  on  the  preliminary 
title  opinion  or  title  insurance  binder 
will  not  adversely  affect  the  suitability, 
security  value,  or  successful  operation 
of  the  property  and  all  other  agency 
conditions  to  closing  have  been 
satisfied. 

§  1927.57  Preparation  of  closing 
documents. 

(a)  Preparation  of  deeds.  The  closing 
agent,  unless  prohibited  by  law,  will 
prepare,  complete,  or  approve 
documents,  including  deeds,  necessary 
for  title  clearance  and  closing  of  the 
transaction  and  provide  the  agency  with 
the  policy  of  title  insurance  or  title 
opinion  providing  the  lien  priority 
required  by  the  agency  and  subject  only 
to  exceptions  approved  by  the  agency. 
Agency  forms  will  be  used  when 
required  by  this  part. 

(1)  [Reserved] 

(2)  [Reserved] 

(b)  Preparation  of  mortgages.  The 
closing  agent  will  insure  that  all 
mortgages  are  properly  prepared, 
completed,  executed,  and  filed  for 
record.  Where  applicable,  the  mortgages 
should  recite  that  it  is  a  purchase  money 
mortgage.  'The  following  requirements 
will  be  observed  in  preparing  agency 
morgages: 

(I) -(8)  [Reserved] 

(9)  Alteration  of  mortgage  form.  An 
agency  mortgage  form  may  be  altered 
pursuant  to  a  State  Supplement  having 
prior  approval  of  the  National  Office,  or 
in  a  special  case,  to  comply  with  the 
terms  of  loan  approval  prescribed  in 
accordance  with  program  instructions. 
No  other  alterations  in  the  printed 
mortgage  forms  will  be  made  without 
prior  approval  of  the  National  Office. 
Any  changes  made  by  deletion, 
substitution,  or  addition  (excluding 
filling  in  blanks)  will  be  initialed  in  the 
margin  by  all  persons  signing  the 
mortgage. 

(10)  [Reserved] 

(II)  Mortgages  on  leasehold  estates. 
When  the  agency  security  interest  is  a 
leasehold  estate,  unless  State  law  or 
State  Supplement  otherwise  provides, 
the  real  estate  mortgage  or  deed  of  trust 
form,  available  in  any  agency  office,  will 
be  modified  as  follows: 

(i)  In  the  space  provided  on  the 
mortgage  for  the  description  of  the  real 
property  security,  the  leasehold  estate 
and  the  land  covered  by  the  lease  must 
be  described.  The  following  lemguage 
must  be  used  unless  modified  by  a  State 
Supplement: 

All  of  borrower’s  right,  title,  and  interest  in 
and  to  a  leasehold  estate  for  an  original  term 

of _ years,  commencing  on _ ,  19 

_ ,  created  and  established  by  and  between 

_ as  lessor  and  owner  and _ as 
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lessee,  including  any  extensions  and 
renewals  thereof,  a  copy  of  which  lease  was 

recorded  or  filed  in  book _ ,  page _ ,  as 

instrument  number _ ,  in  the  Office  of  the 

(e.g..  County  Clerk),  for  the  aforesaid  county 
and  State  and  covering  the  following  real 
property: _ . 

(11)  Immediately  preceding  the 
covenant  starting  with  the  words 
“should  default,”  the  following 
covenant  will  be  added: 

(  )  Borrower  covenants  and  agrees  to  pay 
when  due  all  rents  and  any  and  all  other 
charges  required  by  said  lease,  to  comply 
with  all  other  requirements  of  said  lease,  and 
not  to  surrender  or  relinquish,  without  the 
Government’s  prior  written  consent,  any  of 
borrower’s  right,  title,  or  interest  in  or  to  said 
leasehold  estate  or  under  said  lease  while 
this  mortgage  remains  of  record. 

(12)  Mortgages  on  land  purchase 
contract.  When  the  agency  security 
interest  is  on  a  borrower’s  interest  in  a 
land  purchase  contract,  OGC  will 
provide  language  used  to  modify  agency 
forms. 

(13)  [Reserved] 

(c)  [Reserved] 

(d)  Preparation  of  protective 
instruments.  The  closing  agent  will 
properly  prepare,  complete,  and 
approve  releases  and  cmative 
documents  necessary  for  title  clearance 
and  closing,  in  recordable  form  and 
record  them  if  required. 

(1)  Prior  lienholder’s  agreement.  If 
any  liens  (other  than  agency  liens  or  tax 
liens  to  local  governmental  authorities) 
or  security  agreements  (hereafter  called 
“liens”),  with  priority  over  the  agency 
mortgage  will  remain  against  the  real 
property  securing  the  loan,  the 
lienholders  must  execute,  in  recordable 
form,  agreements  containing  all  of  the 
following  provisions  unless  prior 
approval  for  different  provisions  has 
been  obtained  horn  the  National  Office: 

(i)  The  prior  lienholder  shall  agree  not 
to  declare  the  lien  in  default  or 
accelerate  the  indebtedness  secured  by 
the  prior  lien  for  a  specific  period  of 
time  after  notice  to  the  agency.  The 
agreement  must: 

(A)  Provide  that  the  specified  period 
of  time  will  not  commence  until  the 
lienholder  gives  written  notice  of  the 
borrower’s  default  and  the  prior 
henholder’s  intention  to  accelerate  the 
indebtedness  to  the  agency  office 
servicing  the  loan, 

(B)  Include  the  address  of  the  agency 
servicing  office, 

(C)  Give  the  agency  the  option  to  cure 
any  monetary  default  by  paying  the 
amount  of  the  borrower’s  delinquent 
payments  to  the  prior  lienholder,  or  pay 
the  obligation  in  full  and  have  the  lien 
assimed  to  the  agency,  and 

(D)  Provide  that  the  prior  lienholder 
will  not  declare  the  lien  in  default  for 


any  noiunonetary  reason  if  the  agency 
commences  liquidation  proceedings 
against  the  property  and  thereafter 
acquires  the  property. 

(ii)  When  the  prior  lien  secures  future 
advemces,  including  the  lienholder’s 
costs  for  borrower  liquidation  or 
bankruptcy,  which  under  State  law  have 
priority  over  the  mortgage  being  taken 
(or  an  agency  mortgage  already  held), 
the  prior  lienholder  shall  agree  not  to 
make  advances  for  piuposes  other  than 
taxes,  insurance  or  payments  on  other 
prior  liens  without  written  consent  of 
the  agency. 

(iii)  The  prior  lienholder  shall  consent 
to  the  agency  making  (or  transferring] 
the  loan  and  taking  (or  retaining)  the 
related  mortgage  if  the  prior  lien 
instrument  prohibits  a  loan  or  mortgage 
(or  transfer)  without  the  prior 
lienholder’s  consent. 

(iv)  The  prior  lienholder  shall  consent 
to  the  agency  transferring  the  property 
subject  to  the  prior  lien  after  the  agency 
has  obtained  title  to  the  property  either 
by  foreclosure  or  volimtary  conveyance 
if  the  prior  lien  instrument  prohibits 
such  transfer  without  the  prior 
lienholder’s  consent. 

(2)  [Reserved] 

(3)  [Reserved] 

(4)  Agreement  by  holder  of  seller’s 
interest  under  land  purchase  contract.  If 
the  buyer’s  interest  in  the  security 
property  is  that  of  a  buyer  imder  a  land 
purchase  contract,  it  will  be  necessary 
for  the  seller  to  execute,  in  recordable 
form,  an  agreement  containing  all  of  the 
following  provisions: 

(i)  The  seller  shall  agree  not  to  sell  or 
voluntarily  transfer  the  seller’s  interest 
under  the  land  purchase  contract 
without  the  prior  written  consent  of  the 
State  Office. 

(ii)  The  seller  shall  agree  not  to 
encumber  or  cause  any  liens  to  be  levied 
against  the  property. 

(iii)  The  seller  shall  agree  not  to 
commence  or  take  any  action  to 
accelerate,- forfeit,  or  foreclose  the 
buyer’s  interest  in  the  security  property 
imtil  a  specified  period  of  time  after 
notifying  the  State  Office  of  intent  to  do 
so.  This  period  of  time  will  be  90  days 
unless  a  State  Supplement  provides 
otherwise.  The  agreement  shall  give  the 
agency  the  option  to  cxire  any  monetary 
default  by  paying  the  amount  of  the 
buyer’s  delinquent  payments  to  the 
seller,  or  pajdng  the  seller  in  full  and 
having  the  contract  assigned  to  the 
agency. 

(iv)  The  seller  shall  consent  to  the 
agency  making  the  loan  and  taking  a 
security  interest  in  the  borrower’s 
interest  imder  the  land  purchase 
contract  as  secimty  for  the  agency  loan. 


(v)  The  seller  shall  agree  not  to  take 
any  actions  to  foreclose  or  forfeit  the 
interest  of  the  buyer  under  the  land 
piutdiase  contract  because  the  agency 
has  acquired  the  buyer’s  interest  under 
the  land  purchase  contract  by 
foreclosure  or  voluntary  conveyance,  or 
because  the  agency  has  subsequently 
sold  or  assigned  the  buyer’s  interest  to 
a  third  party  who  will  assume  the 
buyer’s  obligations  under  the  land 
pujxdiase  contract. 

(vi)  When  the  agency  acquires  a 
buyer’s  interest  under  a  land  purchase 
contract  by  foreclosure  or  deed  in  lieu 
of  foreclosiue,  the  agency  will  not  be 
deemed  to  have  assiuned  any  of  the 
buyer’s  obligations  imder  the  contract, 
provided  that  the  failure  of  the  agency 
to  perform  any  such  obligations  while  it 
holds  the  buyer’s  interest  is  a  ground  to 
conunence  an  action  to  terminate  the 
land  purchase  contract. 

(5)  [Reserved] 

(6)  [Reserved] 

(e)  [Reserved] 

1927.58  Closing  the  transaction. 

The  closing  agent  will  cooperate  with 
the  approval  official,  borrower,  seller, 
and  other  necessary  parties  to  arrange 
the  time  and  place  of  closing.  The 
transaction  may  be  closed  when  the 
agency  determines  that  the  agency 
requirements  for  the  loan  have  b^n 
satisfied  and  the  closing  agent  or 
approved  attorney  can  issue  or  cause  to 
be  issued  a  policy  of  title  insurance  or 
final  title  opinion  as  of  the  date  of 
closing  showing  title  vested  as  required 
by  the  agency,  the  lien  of  the  agency’s 
mortgage  in  the  priority  requir^  by  the 
agency,  and  title  to  the  mortgaged 
property  subject  only  to  those 
exceptions  approved  in  writing  by  the 
agency.  The  loan  will  be  considered 
closed  when  the  mortgage  is  filed  for 
record  and  the  required  lien  is  obtained. 

(a)  Disbursement  of  loan  funds.  When 
the  closing  agent  indicates  that  the 
conditions  necessary  to  close  the  loan 
have  been  met,  loan  funds  will  be 
forwarded  to  the  closing  agent.  Loan 
funds  will  not  be  disbursed  prior  to 
filing  of  the  mortgage  for  record; 
however,  when  necessary,  loan  funds 
may  be  placed  in  escrow  before  the 
mortgage  is  filed  for  record  and 
disbursed  after  it  is  filed.  No 
development  funds  wall  be  kept  in 
escrow  by  the  closing  agent  after  loan 
closing,  unless  approved  by  the  agency. 
Loan  funds  for  the  payment  of  a  lien 
may  be  disbursed  only  upon  the 
recording  of  a  discharge,  satisfaction,  or 
release  of  prior  lien  interests  (or 
assignment  where  necessary  to  protect 
the  interests  of  the  agency). 
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(b)  Title  examination  and  liens  or 
claims  against  borrowers.  If  there  are 
exceptions  or  recorded  items  which 
have  arisen  since  the  preliminary  title 
opinion,  the  transaction  vdll  not  he 
closed  until  these  entries  have  been 
cleared  of  record  or  approved  by  the 
agency.  The  closing  agent  will  advise 
the  approval  official  of  the  nature  of 
such  intervening  instruments  and  the 
effect  they  may  have  on  obtaining  a 
valid  mortgage  of  the  priority  required 
or  the  title  insurance  policy  to  be 
issued. 

(c)  Taxes  and  assessments.  The 
closing  agent  will  determine  if  all  taxes 
and  assessments  against  the  property 
which  are  due  and  payable  are  paid  at 
or  before  the  time  of  loan  closing.  If  the 
seller  and  the  borrower  have  agreed  to 
prorate  any  taxes  or  assessments  which 
are  not  yet  due  and  payable  for  the  year 
in  which  the  closing  of  the  transaction 
takes  place,  the  seller’s  proportionate 
share  of  the  taxes  and  assessments  will 
be  deducted  from  the  proceeds  to  be 
paid  to  seller  at  closing  and  will  be 
added  to  the  amount  required  to  be  paid 
by  borrower  at  closing.  Appropriate 
prorations  as  agreed  upon  between  the 
borrower  and  seller  may  also  be  made 
for  taxes  paid  by  the  seller  which  are 
applicable  to  a  period  after  the  closing 
date,  and  for  common  area  maintenance 
fees,  prepaid  rentals,  insurance  (unless 
the  borrower  is  to  obtain  a  new  policy 
of  insurance),  and  growing  crops. 

(d)  Affidavit  regarding  work  of 
improvement. 

ll)  Execution  by  borrower.  If  required 
by  State  Supplement,  the  closing  agent 
will  require  that  an  affidavit  regarding 
work  of  improvement,  provided  by  the 
agency,  be  completed  and  executed 
when  a  loan  is  being  made  to  a  borrower 
who  already  owns  the  real  estate  to  be 
mortgaged.  This  affidavit  will  be 
executed  by  the  borrower  at  closing. 

(2)  Execution  by  seller.  If  required  by 
State  Supplement,  the  closing  agent  will 
require  that  an  affidavit  regarding  work 
of  improvement,  provided  by  the 
agency,  be  completed  and  executed 
(including  acknowledgment)  by  the 
seller  when  the  agency  is  making  a  loan 
to  a  borrower  to  enable  the  borrower  to 
acquire  the  property  (including 
transfers).  This  affidavit  will  be 
executed  by  the  seller  at  closing. 

(3)  Legal  insufficiency  of  affidavit 
form.  If  the  agency  affidavit  regarding 
work  of  improvement  is  not  legally 
sufficient  in  a  particular  State,  a  State 
form  approved  by  OGC  will  be  used.  A 
similar  form  that  may  be  required  by  a 
title  insurance  company  may  be 
substituted  for  the  agency  form. 

(4)  Recording.  The  affidavit  will  not 
be  recorded  unless  the  closing  agent 


deems  it  necessary  and  State  law 
permits. 

(5)  Delay  in  closing.  The  loan  will  not 
be  closed  if,  at  the  loan  closing,  the 
seller  (in  a  sale  transaction)  or  the 
borrower  (in  a  nonpurchase  money  loan 
situation)  indicates  that  construction, 
repair,  or  remodeling  has  been 
commenced  or  completed  on  the 
property,  or  related  materials  or  services 
have  been  delivered  to  or  performed  on 
the  property  within  the  time  limit 
specified  in  the  affidavit,  unless  a  State 
Supplement  provides  otherwise.  The 
closing  agent  will  notify  the  approval 
official,  who  will  determine  if  the  work 
of  improvement  could  result  in  a  lien 
prior  to  the  agency  lien.  The  State  Office 
will,  with  the  advice  and  concurrence  of 
OGC,  provide  in  a  State  Supplement  the 
period  of  time  to  be  used  in  completing 
the  affidavit. 

(e)  [Reserved] 

(f)  [Reserved] 

(g)  Return  of  loan  documents  to 
approval  official  after  loan  closing. 
Within  1  day  after  loan  closing,  the 
closing  agent  will  return  completed  emd 
executed  copies  of  the  loan  closing 
instructions,  the  executed  original 
promissory  note,  and  all  other 
documents  required  for  locm  closing 
(except  the  mortgage),  to  the  approval 
official.  If  the  recorded  mortgage  is 
customarily  retmmed  to  the  borrower  or 
closing  agent  after  recording,  then  it 
must  be  forwarded  to  the  approval 
official  immediately. 

(h)  Final  title  opinion  or  title 
insurance  policy.  As  soon  as  possible 
after  the  transaction  has  been  closed. 

(1)  Final  title  opinion.  The  attorney 
will  issue  a  final  title  opinion  to  the 
agency  and  the  borrower  on  a  form 
provided  by  the  agency.  Issuance  of  the 
final  title  opinion  should  not  be  held  up 
pending  the  return  of  recorded 
instruments.  If  it  is  not  possible  for  the 
final  title  opinion  to  show  the  book  and 
page  of  recording  of  the  agency  security 
instrument,  the  words  “and  is  recorded” 
in  the  final  title  opinion  form  provided 
by  the  agency  office,  may  be  deleted  and 
the  blank  space  completed  to  show  the 
filing  office  and  the  filing  instrument 
number,  if  available.  Attached  to  the 
final  title  opinion  will  be  required 
documents  then  available,  including 
any  which  the  approval  official  has 
furnished  to  the  attorney  which  were 
not  previously  returned.  The  attorney 
will  ensme  that  all  recorded 
instruments  are  forwarded  or  delivered 
to  the  proper  parties  after  recording.  The 
certification  of  title  will  be  forwarded 
for  a  voluntary  conveyance. 

(2)  Title  insurance  policy.  The  closing 
agent  will  send  or  deliver  the  title 
insurance  policy,  with  the  United  States 


listed  as  mortgage  holder,  to  the 
approval  official.  The  policy  will  be 
subject  only  to  standard  exceptions  and 
those  outstanding  encumbrances,  and 
exceptions,  approved  by  the  approval 
official.  If  an  owner’s  policy  of  title 
insurance  is  requested,  the  closing  agent 
will  send  or  deliver  it  to  the  borrower. 
The  closing  agent  will  ensure  that  all 
recorded  instruments  are  delivered  or 
sent  to  the  proper  parties  after 
recording. 

(3)  [Reserved] 

(i)  Other  services  of  the  closing  agent. 

(1)  The  closing  agent  will  assist  the 
approval  official  in  preparing, 
completing,  obtaining  execution  and 
acknowledgment,  and  recording  the 
required  documents  when  necessary. 

The  closing  agent  will  keep  the  approval 
official  advised  as  to  the  progress  of  title 
clearance  and  preparation  of  material 
for  closing  the  transaction. 

(2)  The  closing  agent  will  provide 
services  for  deeds  in  lieu  of  foreclosure 
as  set  forth  in  §  1927.62  of  this  subpart, 
and  §  1955.10  of  subpart  A  of  part  1955 
of  this  chapter. 

§1927.59  Subsequent  loans  and  transfers 
with  assumptions. 

Title  services  and  closing  for 
subsequent  loans  to  an  existing 
borrower  will  be  done  in  accordance 
with  previous  instructions  in  this 
subpart,  except  that: 

(a)  Loans  closed  using  title  insurance 
or  title  opinions. 

(1)  Title  insurance  or  title  opinions 
will  be  obtained  unless: 

(1)  The  cost  of  title  services  is 
excessive  in  relationship  to  the  size  of 
the  loan, 

(ii)  The  agency  currently  has  a  first 
mortgage  security  interest, 

(iii)  The  applicant  has  sufficient 
income  to  service  the  additional  loan, 

(iv)  The  borrower  is  current  on  the 
existing  agency  loan,  and 

(v)  The  best  mortgage  obtainable 
adequately  protects  the  agency  security 
interests. 

(2)  Title  insurance  or  a  final  title 
opinion  will  not  be  obtained  for  a 
subsequent  Section  504  loan  where  the 
previous  Section  504  loem  was 
imsecured  or  secured  for  less  than 
$7,500  and  the  outstanding  debt  amount 
plus  the  new  loan  is  less  than  $7,500. 

(3)  Loans  closed  using  a  new  lender 
title  insurance  policy: 

(i)  Will  cover  the  entire  real  property 
which  is  to  secure  the  loan,  including 
the  real  property  already  owned  and  any 
additional  real  property  being  acquired 
by  the  borrower  with  the  loan  proceeds. 

(ii)  Will  cover  the  entire  amount  of 
any  subsequent  loan  plus  the  amoimt  of 
any  existing  loan  being  refinanced  (if 
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the  existing  loan  is  not  being  refinanced, 
the  new  lender  policy  will  insure  only 
the  amount  of  the  subsequent  loan). 

(b)  Title  services  required  in 
connection  with  assumptions.  These 
regulations  are  contained  in  part  1965, 
subparts  A,  B,  and  C,  of  this  chapter  as 
appropriate  for  the  loan  type. 

§§1927.60-1927.99  [Reserved] 

§  1927.100  0MB  control  number. 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  and  have  been  assigned  OMB 
control  number  0575-0147.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
minutes  to  1.5  hours  per  response,  with 
em  average  of  .38  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
soiuoes,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Ag  Box  7630, 
Washington,  D.C.  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB# 
0575-0147),  Washington,  D.C.  20503. 
You  are  not  required  to  respond  to  the 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Dated:  February  25, 1996. 

Jill  Long  Thompson, 

Under  Secretary,  Rural  Economic  and 
Community  Development. 

Dated:  February  28, 1996. 

Eugene  Mof>s, 

Under  Secretary,  Farm  and  Foreign 
Agriculture  Services. 

[FR  Doc.  96-6698  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  3410-07-U 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8CFR  Part  212 

[INS  No.  1669-94] 

RIN1115-AD77 

Waiver  of  Certain  Types  of  Visas 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 


(the  Service)  regulations  to  permit 
district  directors,  in  individual  cases,  to 
waive  nonimmigrant  visa  or  passport 
requirements  imder  section  212((i)(4)(A) 
of  the  Immigration  and  Nationality  Act 
(the  Act),  if  satisfied  that  a 
nonimmigrant  alien  is  unable  to  present 
these  documents  because  of  an 
unforeseen  emergency.  The  rule  clarifies 
that  carriers  are  liable  for  fines  imposed 
under  section  273  of  the  Act  for  bringing 
nonimmigrants  to  the  United  States  who 
do  not  have  a  valid  passport  or 
nonimmigrant  visa,  or  border  crossing 
identification  card,  even  if  a  waiver  of 
these  dociunents  is  granted  by  the 
district  director  at  the  time  of  admission 
into  the  United  States.  This  change  was 
necessary  to  conform  the  language  of  the 
regulations  with  the  statutory  provision 
that  imposes  fine  liability  on  a  carrier 
which  transports  an  alien  to  the  United 
States  without  the  proper 
documentation. 

EFFECTIVE  DATE:  March  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Hutnick,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  7228, 
Washington,  DC  20536,  telephone 
number  (202)  616-7499. 

SUPPLEMENTARY  INFORMATION:  Section 
212(d)(4)(A)  of  the  Act  allows  the 
Attorney  General  to  waive  the 
requirement  that  a  nonimmigrant  alien 
be  in  possession  of  a  visa  or  passport  if 
he  or  she  is  unable  to  present  the 
necessary  documents  due  to  an 
unforeseen  emergency.  Section  273(b)  of 
the  Act  imposes  a  fine  upon  a  carrier  for 
violations  of  section  273(a)  of  the  Act. 
Section  273(a)  of  the  Act  requires 
carriers  bringing  aliens  into  the  United 
States  to  ensure  that  its  passengers  are 
in  possession  of  a  valid  passport  and 
unexpired  visa,  if  a  visa  is  required 
under  the  Act  or  regulations 
The  regulations  at  8  CFR  212.1(g)  had 
the  unintended  effect  of  relieving  the 
carrier  of  fine  liability  if  the  district  - 
director  granted  a  weiiver  of  the  passport 
or  nonimmigrant  visa  requirement.  In 
Air  BVI  Ltd.,  Flight  BL  410  (BIA 
Unpublished  Decision  No.  SAJ  10/ 
50.670,  August  26, 1992),  the  Board  of 
Immigration  Appeals  (the  Board) 
characterized  the  regulation  as  creating 
a  “blanket”  waiver  because  of  language 
in  the  regulation  stated  that  “a  visa 
*  *  *  is  not  required.”  The  Board  based 
its  decision  on  whether  an  alien’s 
admission  with  a  waiver  relieved  the 
carrier  of  liability  for  a  fine  by 
interpreting  the  regulations  in  effect  at 
the  time  involved.  Matter  of  Plane 
“CUT-604”,  7  I&N  701  (BIA  1958).  If  the 
regulations  creates  a  blanket  waiver,  by 


stating  that  no  visa  is  required,  no  fine 
liability  is  incurred  by  the  carrier.  By 
contrast,  a  regulation  that  provides  for  a 
discretionary  waiver  of  the  visa  and 
passport  requirements  to  be  granted  to 
a  nonimmigrant  on  a  case-by-case  basis 
will  not  relieve  the  carrier  of  fine 
liability. 

This  rule  removes  the  language,  “(a) 
visa  and  a  passport  are  not  required  of 
a  nonimmigrant”  so  that  even  when  the 
district  director  waives  the  documentary 
requirements  in  the  exercise  of  his  or 
her  discretion,  on  a  case-by-case  basis, 
and  admits  such  a  nonimmigrant  to  the 
United  States,  such  admission  will  not 
eliminate  the  carrier’s  fine  liability  for 
bringing  that  alien  to  the  United  States 
without  proper  documentation  [Matter 
of  Plane  “CUT-604”}.  The  fine 
procedures  at  8  CFR  280  remain 
applicable  and  require  no  change. 

This  rule  further  amends  §  212.1(g)  by 
removing  the  provision  regarding 
waivers  of  the  visa  requirement  granted 
pursuant  to  section  212(d)(4)(A)  of  the 
Act  in  the  case  of  a  national  or  resident 
of  Cuba.  This  action  is  being  taken 
because  this  provision  is  obsolete. 

On  April  14, 1995,  at  60  FR  19001- 
19002,  ^e  Immigration  and 
Naturalization  Service  (the  Service) 
published  a  proposed  rule  with  request 
for  comments  in  the  Federal  Register,  in 
order  to  correct  this  loophole  in  the 
regulations  which  allowed  carriers  to 
transport  improperly  documented  aliens 
to  the  United  States  without  inclining 
fines  under  section  273  of  the  Act. 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
June  13, 1995.  The  following  is  a 
discussion  of  those  comments  received 
by  the  Service  and  the  Service’s 
response. 

Discussion  of  Comments  on  the 
Proposed  Rule 

The  Service  received  four  comments 
on  the  proposed  rule.  One  commenter 
claimed  the  proposed  change  “will  have 
an  effect  repugnant  to  the  intent  of 
Congress,  the  existing  regulation  of  the 
Attorney  General  and  the  intended 
effect  of  the  current  regulation.”  It  must 
be  emphasized  that  the  Service  policy  of 
strictly  enforcing  the  fine  provisions  of 
section  273  of  the  Act  in  appropriate 
cases  is  a  continuation  of  a  more  than 
70-year-old  policy  of  carrying  out 
Congress’  intent  to  hold  carriers 
responsible  for  passengers  they  have 
transported  to  the  United  States.  The 
Board  and  the  courts  have  consistently 
held  that  carriers  must  exercise 
reasonable  diligence  in  boarding  their 
passengers  for  transport  to  the  United 
States  and  are  subject  to  administrative 
fines  for  failure  to  do  so,  e.g..  Matter  of 
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Eastern  Airlines,  Inc.,  Flight  #798,  Int. 
Dec.  3110  (BIA  1989);  Matter  of  M/V 
Guadalupe,  13  I&N  Dec.  67  (BIA  1968); 
New  York  S'  Porto  Rico  S.S.  Co.  v. 

United  States,  66  F.2d  523,  525  (2d  Cir. 
1933). 

The  imposition  of  administrative  fines 
in  appropriate  cases  has  long  been  an 
important  tool  in  enforcing  oin 
immigration  laws  and  safeguarding  om 
borders.  In  enacting  both  section  273  of 
the  Act  of  1952  as  well  as  section  16  of 
the  Immigration  Act  of  1924,  the 
precursor  of  section  273,  Congress 
intended  to  make  the  carrier  ensme 
compliance  with  the  requirements  of  the 
respective  statutory  provisions.  See 
Joint  Hearings  on  the  Revision  of 
Immigration,  Naturalization,  and 
Nationality  Laws,  Senate  and  House 
Subcommittees  on  the  Judiciary, 
Testimony  of  Stuart  G.  Tipton,  General 
Counsel,  Air  Transport  Association  of 
America  at  p.  294  (March  14, 1951); 
Matter  of  M/V  “Runaway",  18  I&N  Dec. 
at  128  (citing  section  273  cases).  Indeed, 
in  enacting  section  273  of  the  Act, 
Congress  strengthened  the  previous 
jjenalty  provisions,  which  only  applied 
to  carriers  unlawfully  transporting 
immigrants  to  this  country,  to  apply  to 
the  u^awful  transport  of 
noninunigrants  as  well.  See  Matter  of 
S.S.  Greystoke  Castle  and  M/V  Western 
Queen,  6  I&N  Dec.  112, 114-15  (BIA, 

AG  1954);  Legal  Opinion  of  the  INS 
General  Coimsel,  56336/273a  at  6  (Sept. 
3, 1953). 

The  commenter  further  claims  that 
“Congress  clearly  contemplated 
situations  whereby  nonimmigrant  aliens 
would  need  to  travel  to  the  United 
States  without  the  formality  of  obtaining 
a  passport  or  visa  by  enacting  INA 
212(d)(4)(A).”  Congress  indeed 
contemplated  a  situation  where  this 
would  arise.  Nevertheless,  the 
commenter  failed  to  mention  that  a 
passport  or  visa  may  be  waived  only  by 
“the  Attorney  General  and  the  Secretary 
of  State  acting  jointly.”  Congress  at  no 
time  envisioned  that  carrier 
representatives  would  be  responsible  for 
determining  admissibility  of  aliens  to 
the  United  States  at  the  port  of 
embarkation  for  any  reason  without 
prior  authority  fi-om  the  Attorney 
General  or  Secretary  of  State. 

One  commenter  wrote  that  “the 
motivation  for  the  proposed  rule  is  to 
circumvent  the  holding  in  Matter  of 
“Flight  SR-4",  10  I&N  Dec.  197  (BIA 
1963)  and  AirBVI,  LTD.,  Flight  BL  410, 
SAJ  10/50.670,  Decided  by  &e  Board 
August  26, 1992.”  The  Service  is  not 
trying  to  circumvent  these  decisions; 
rather  it  is  clarifying  the  regulation  by 
amending  it  to  conform  to  Congressional 
intent. 


Regarding  fines  even  though  an  alien 
was  subsequently  admitted,  a  5th 
Circuit  Court  stated,  in  part: 

And  intrinsically,  [the]  1952  Act  which 
included  for  the  first  time  nonimmigrant 
aliens  contains  terms  indicating  quite 
persuasively  that  Congress  carefully 
distinguished  between  penalties  against  the 
carrier  and  the  ultimate  admission  of  the 
aliens.  The  Peninsular  &■  Occidental 
Steamship  Company  versus  The  United 
States,  242  F.  2d  6^9  (5  Cir.  1957).  See  also 
the  conclusions  of  the  BIA  in  such  cases  as 
Matter  of  SS  Florida,  5  I&N  Dec.  85  (BIA 
1954)  and  Matter  of  Plane  “F-BHSO",  9  I&N 
Dec.  595  (BIA  1962). 

The  amending  of  the  regulation  also 
parallels  the  granting  of  a  visa  waiver  to 
a  lawful  permanent  resident.  In  8  CFR 
211.1(b)(3)  it  reads,  in  part: 

Waiver  of  visas.  An  immigrant  alien 
returning  to  an  unrelinquished  lawful 
permanent  residence  in  the  United  States 
after  a  temporary  absence  abroad  who 
satisfies  the  district  director  in  charge  of  the 
port  of  entry  that  there  is  good  cause  for  his 
failure  to  present  an  immigrant  visa.  Form  I- 
151  or  1-551,  or  reentry  permit  may,  upon 
application  on  Form  1-193,  be  granted  a 
waiver  of  that  requirement. 

The  regulation  at  8  CFR  212.1(g)  is 
being  amended  to  read,  in  part: 

Upon  a  nonimmigrant’s  application  on 
Form  1-193,  a  district  director  at  a  port  of 
entry  may,  in  an  exercise  of  his  or  her 
discretion,  on  a  case-by-case  basis,  waive  the 
documentary  requirements,  if  satisfied  that 
the  nonimmigrant  cannot  present  the 
required  documents  because  of  an  unforeseen 
emergency. 

The  clarification  at  8  CFR  212.1(g) 
will  give  the  Service  the  ability  to 
exercise  discretion  to  admit  improperly 
documented  nonimmigrants  while 
penalizing  carriers  for  the  bringing  of 
these  aliens  to  the  United  States  in 
violation  of  section  273  of  the  Act.  This 
is  similar  to  the  granting  of  individual 
waivers  to  lawful  permanent  residents 
imder  8  CFR  211.1(b)(3),  which  does  not 
relieve  the  carrier  of  liability  imder 
section  273  of  the  Act.  This  has  been  the 
intent  of  Congress  since  the  enactment 
of  the  Immigration  Act  of  1924  which 
established  section  16,  the  precursor  to 
section  273  of  the  Immigration  Act  of 
1952.  This  will  clarify  any  ambiguity  in 
the  regulation  regeurding  carriers’ 
liability  to  ensure  the  transportation  of 
properly  dociunented  aliens  to  the 
United  States  and  the  imposition  of 
penalties  for  failure  to  do  so. 

One  commenter  claimed  that  the 
regulatory  change  violates  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  b^ause  the  rule  will  have  a 
significant  impact  on  a  substantial 
munber  of  small  entities.  The  Service 
disagrees.  The  number  of  aliens  entering 


the  United  States  without 
documentation  for  unforeseen  emergent 
reasons  is  sufficiently  low  that  there  is 
no  likely  harm  to  any  small  carrier. 
According  to  the  Department  of  State, 
very  few  aliens  apply  for  emergency 
visa  waivers.  Furthermore,  fines  are  not 
imposed  on  carriers  that  have  properly 
screened  their  passengers  for  proper 
documentation  required  to  enter  the 
United  States.  These  penalties  are 
imposed  only  for  those  cases  where  the 
carrier  has  failed  to  properly  screen  its 
passengers  and  permitted  improperly 
documented  aliens  to  board  its  aircraft, 
or  vessel.  No  carrier rwhether  small  or 
large,  need  suffer  any  penalties  imder 
section  273  of  the  Act  if  it  properly 
screens  its  passengers.  To  this  end,  the 
Service  has  and  will  continue  to 
conduct  training  for  carriers  upon 
request  to  improve  a  carrier’s  screening 
procedures  and  thereby  reducing  its 
fines  under  section  273  of  the  Act. 

In  addition,  carriers  are  having  their 
fines  burden  reduced  as  a  direct  result 
of  the  passage  of  the  Immigration  emd 
Nationality  Technical  Corrections  Act  of 
1994,  Pubhc  Law  103—416,  which  v/as 
signed  by  the  President  on  October  25, 
1994.  Section  209(a)(6)  Pub.  L.  103^16 
contained  a  technical  amendment 
which  added  section  273(e)  to  the  Act. 
The  addition  of  section  273(e)  to  the  Act 
permits  the  Service  to  reduce,  refund,  or 
waive  fines  under  section  273  of  the  Act 
pursuant  to  such  regulations  as  the 
Attorney  General  shall  prescribe  in 
cases  in  which:  (1)  The  carrier 
demonstrates  that  it  had  screened  all 
passengers  on  the  vessel  or  aircraft  in 
accordance  with  procedures  prescribed 
by  the  Attorney  General,  or  (2) 
circumstances  exist  that  the  Attorney 
General  determines  would  justify  such 
reduction,  refund,  or  waiver.  The  new 
legislation,  corresponding  regulations, 
and  a  Memorandum  of  Understanding 
(MOU)  to  be  signed  with  individual 
carriers,  will  enable  the  Service  to 
reduce,  refund,  or  waive  a  fine  imposed 
under  section  273  of  the  Act  for  a  carrier 
that  demonstrates  successful  screening 
procedures  by  achieving  satisfactory 
performance  in  the  transportation  of 
properly  documented  aliens  to  the 
United  States.  The  Service  will  reward 
those  carriers  that  follow  the  terms  of 
the  legislation  or  MOU  and  continue  to 
impose  financial  penalties  on  carriers 
that  fail  to  properly  screen  passengers. 
Increased  carrier  training  and  increased 
carrier  cooperation  with  the  Service  are 
also  expected  to  contribute  to  a 
reduction  in  the  arrival  of  improperly 
documented  aliens  to  the  United  States. 
Regulations  regarding  fines  mitigation 
will  be  published  as  a  proposed  rule. 
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with  comment  period,  in  the  Federal 
Register. 

The  commenter  also  claims  that  the 
proposed  rule  constitutes  a  “significant 
regulatory  action.”  The  Service  does  not 
agree.  This  rule  clarifies  §  212.1(g)  to 
conform  to  Congressional  intent  on  the 
boarding  of  improperly  documented 
aliens.  In  spite  of  the  Board’s  holdings 
to  the  effect  that  the  old  regulation  did 
not  allow  the  Service  to  fine  a  carrier  for 
bringing  nonimmigrants  to  the  United 
States  without  the  required  docmnents 
when  a  visa  waiver  is  subsequently 
granted  at  the  port  of  entry,  the  Board 
has  never  held  that  the  carrier  was  not 
liable  for  fines  in  these  circumstances 
under  section  273  of  the  Act. 
Consequently,  this  rule  simply  amends 
the  language  to  conform  to 
Congressional  intent,  as  recognized  by 
the  Board. 

The  commenter  correctly  states  that 
“the  legitimate  goal  of  the  Service  is  to 
protect  the  borders  of  the  United  States 
but  only  to  the  extent  authorized  by 
Congress  and  the  Attorney  General.”  He 
incorrectly  states  “no  national  security 
concern  *  *  *  would  be  served  by  the 
proposed  change.”  The  Service 
disagrees  with  this  assertion.  The 
Service  is  charged  with  continually 
encouraging  carriers  to  properly  screen 
their  passengers  prior  to  embarkation  for 
the  United  States.  Proper  screening  by 
trained  carrier  personnel  overseas  can 
and  should  prevent  the  arrival  to  the 
United  States  of  aliens  not  in  possession 
of  proper  docmnentation.  Travel  to  the 
United  States  should  be  accomplished 
through  the  orderly  procediu^s 
presently  in  place  to  ensure  a  legal  flow 
of  immigrants  and  nonimmigrants. 
Furthermore,  a  carrier  cannot  rely  on 
the  passenger’s  urgent  need  to  travel  on 
short  notice,  since  considerations  of 
personal  expediency  do  not  constitute 
due  diligence  contemplated  by  the 
statute  {Matter  of  Aircraft  “VT  DfK”,  12 
I.  &  N.  Dec.  267  (BIA  1967). 

One  commenter  claimed  it  “defied 
logic  [in  cases  where]  *  *  *  the 
[d]istrict  [djirector  was  satisfied  that  the 
alien  was  unable  to  present  the  required 
documents  and,  therefore,  found  good 
cause  to  grant  a  waiver”  that  the  Service 
should  fine  the  carrier.  The  reason  that 
most  waivers  are  given  in  the  first  place 
is  not  so  much  that  the  district  director 
was  satisfied  that  the  alien  was  imable 
to  present  the  required  documents,  but 
rather  that  the  Service  showed 
compassion  to  the  alien  for  the  mistake 
of  the  carrier  in  boarding  the  alien  and, 
further,  determined  that  returning  the 
alien  to  his  or  her  port  of  embarkation 
would  impose  a  significant  hardship  on 
the  alien.  This  rule  will  permit  the 
Service  to  continue  to  grant  visa  waivers 


in  cases  involving  aliens  not  in 
possession  of  proper  documentation  to 
enter  the  United  States,  when  otherwise 
admissible,  but  properly  fine  the  carrier 
for  allowing  the  alien  to  arrive  in  the 
United  States  in  the  first  place. 

One  conunenter  claims  that  this  rule 
wrill  have  an  adverse  effect  on  family 
well-being.  Another  commenter  stated 
“the  proposed  rule  will  adversely  affect 
the  travelling  public  and  reflect 
negatively  upon  the  Service  and  air 
carriers.  *  *  *”  The  Service  disagrees. 
The  Department  of  State  and  the  Service 
already  have  in  place  the  proper 
procedures  which  aliens,  in  emergent 
circumstances,  may  utilize  to  obtain 
authorization  for  travel  to  the  United 
States  without  a  visa  or  passport.  The 
Service  does  not  perceive  that  family 
well-being  will  be  affected  whatsoever 
by  this  rule.  Aliens  who  are  not 
properly  documented  for  travel  to  the 
United  States  must  obtain  permission 
from  the  Department  of  State  and  the 
Service  before  boarding  a  carrier. 
Accordingly,  a  carrier  should  not,  under 
any  circumstances,  board  an  improperly 
documented  alien  without  prior 
authorization  fi'om  the  Department  of 
State  and  the  Service. 

The  commenter  further  claims  that 
the  carrier  should  not  be  “penalized  for 
showing  the  same  compassion  by 
transporting  the  passenger  that  the 
Service  evidences  by  issuing  a  waiver.” 
Again  the  service  disagrees.  The 
decision  to  admit  an  alien  without 
proper  documentation  is  clearly  vested 
in  the  Attorney  General  and  the 
Secretary  of  State  and  not  in  the  carrier. 

One  commenter  is  concerned  about 
the  Service’s  policy  of  proceeding  with 
fines  against  carriers  in  certain  cases 
involving  improperly  docmnented 
aliens  arriving  because  “emergency 
medical  treatment,  for  funerals,  for 
visiting  critically  injured  or  dying 
relatives,  and  other  ‘unforeseen 
emergencies.’  ”  The  commenter  further 
claims  that  “a  carrier  must  have  some 
latitude  to  determine  that  the  passenger 
is  travelling  due  to  a  valid  emergency, 
such  as  a  death  in  the  family,  a  medical 
emergency,  or  the  loss  of  all  docmnents 
due  to  robbery,  etc.”  The  Service  again 
disagrees.  The  statute  vests 
discretionary  authority  in  the  Service 
and  not  in  the  carrier.  Furthermore,  as 
stated  previously,  procedures  presently 
exist  for  aliens  to  obtain  emergency 
waivers  of  both  passport  and  visa  from 
the  Department  of  State  with 
concmrence  fi’om  the  Service. 

According  to  section  212(d)(4)  of  the 
Act,  as  amended  by  the  Immigration  Act 
of  1990  (Pub.  L.  101-649,  dated 
November  29, 1990, 104  Stat.  5076), 
“(ejither  or  both  of  the  requirements  of 


paragraph  (7)(B)(i)  of  subsection  (a)  may 
be  waived  by  the  Attorney  General  and 
the  Secretary  pf  State  acting  jointly  (A) 
on  the  basis  of  unforeseen  emergency  in 
individual  cases.  *  *  *” 

Furthermore,  §  41.3  of  22  CFR  states; 

Under  the  authority  of  INA  212(d)(4), 
the  documentary  requirements  of  INA 
212(a)(7)(B)(i)(I),  (i)(n)  may  be  waived 
for  any  alien  in  whose  case  the  consular 
officer  serving  the  port  or  place  of 
embarkation  is  satisfied  after 
consultation  with,  and  concurrence  by, 
the  appropriate  immigration  officer,  that 
the  case  falls  within  any  of  the 

following  categories: 

*  *  * 

(d)  Emergent  circumstances;  visa 
waiver.  An  alien  well  and  favorably 
known  at  the  consular  office,  who  was 
previously  issued  a  nonimmigration 
visa  which  has  expired,  and  who  is 
proceeding  directly  to  the  United  States 
imder  emergent  circumstances  which 
preclude  the  timely  issuance  of  a  visa. 

The  procedures  for  aliens  seeking  a 
passport  or  visa  waiver  for  emergent 
reasons  are  also  described  in  Title  9  of 
the  Foreign  Affairs  Manual  (FAM)  part 
41,  section  3,  in  part,  as  follows: 

Waivers  by  Joint  Action  of  Consular 
and  Immigration  Officers  of  Passport 
and/or  Visa  Requirements 

Under  the  authority  of  INA  212(d)(4), 
the  documentary  requirements  of  INA 
212(a)(7)(B)(i)(I),  (i)(II).  may  be  waived 
for  any  alien  in  whose  case  the  consular 
officer  serving  the  port  or  place  of 
embarkation  is  satisfied  after 
consultation  with,  and  concxurence  by, 
the  appropriate  immigration  officer,  that 
the  case  falls  within  any  of  the 
following  categories: 

(a)  Residents  of  Foreign  Contiguous 
Territory;  Visa  and  Passport  Waiver 

*  *  *. 

(b)  Aliens  for  Whom  Passport  Extension 
Facilities  Are  Unaveiilable;  Passport 
Waiver 

*  *  *. 

(c)  Aliens  Precluded  From  Obtaining 
Passport  Extensions  by  Foreign 
Government  Restrictions;  Passport 
Waiver 

*  *  *. 

(d)  Emergent  Circumstances;  Visa 
Waiver 

An  alien  well  and  favorably  known  at 
the  consular  office,  who  was  previously 
issued  a  nonimmigrant  visa  which  has 
expired,  emd  who  is  proceeding  directly 
to  the  United  States  imder  emergent 
circumstances  which  preclude  the 
timely  issuance  of  a  visa. 
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(e)  Members  of  Armed  Forces  of  Foreign 
Countries;  Visa  and  Passport  Waiver 

*  *  *. 

(f)  Landed  Immigrants  in  Canada; 

Passport  Waiver 

*  *  *• 

(g)  Authorization  to  Individual  Consular 
Office;  Visa  and/or  Passport  Waiver 

An  alien  within  the  district  of  a 
consular  office  which  has  been 
authorized  by  the  Department,  because 
of  unusual  circumstances  prevailing  in 
that  district,  to  join  with  immigration 
officers  abroad  in  waivers  of 
docmnentary  requirements  in  specific 
categories  of  cases,  and  whose  case  falls 
within  one  of  those  categories. 

Notes 

Nl  Transporting  Undocumented 
Aliens  to  United  States 

Posts  must  inform  carriers  inquiring 
about  transporting  an  undocumented 
alien  that  they  would  be  subject  to  a  fine 
unless  such  alien  is  within  one  of  the 
categories  listed  in  22  CFR  41.2  or  41.3. 

N2  Areas  of  Responsibility  of 
Immigration  Officers 

*  Consular  officers  shall  address 
requests  for  concurrence  in  waivers  of 
passport  emd  visa  requirements  to  the 
immigration  officer  in  charge,  in  care  of 
the  appropriate  post  as  indicated  in  9 
FAM  Part  IV. 

N3  Furnishing  Information  Concerning 
Waivers  to  Immigration  Officers 
*  *  * 

(7)  A  brief  summary  of  the  emergent 
circumstances  surrounding  the  case 
which  must  include  information 
indicating  that  all  of  the  requirements  of 
the  subparagraph  of  22  CFR  41.3  under 
which  the  waiver  is  recommended  have 

been  met;  and 

*  *  * 

N4  Issuing  Documents  to  Waiver 
Beneficiaries 

*  *  * 

Aliens  in  emergent  circumstances  cem 
and  should  obtain  a  visa  or  a  waiver  of 
visa,  if  required,  prior  to  boarding. 

These  procedures  are  in  place  to  ensure 
that  aliens  are  not  allowed  to  arrive  in 
the  United  States  without  first  being 
properly  screened,  unless  waived  by 
statute. 

The  Service  respectfully  declines  the 
invitation  of  one  commenter  to 
“develop  an  agreed  set  of  criteria  to 
define  an  unforeseen  emergency.”  There 
already  exist  procedmres  an  alien  must 
follow  to  apply  for  entry  into  the  United 
States  under  emergent  circmnstances  as 


previously  expledned.  The  Service 
expects  aliens  to  follow  these 
emergency  procedures  to  obtain  the 
proper  docmnentation  to  enter  the 
United  States  if  they  lack  the  necessary 
documentation.  In  instances  of  emergent 
circumstances  and  travel  requests 
occurring  after  the  normal  consulate 
business  hours,  consular  officers  are 
available  for  visa  or  passport  waiver 
authorization  on  a  case-by-case  basis.  To 
allow  carriers  the  authority  to  determine 
admissibility  of  aliens  not  in  possession 
of  proper  documentation  at  the  port  of. 
embarkation  would  seriously 
imdermine  the  enforcement  of  the  Act 
and  the  security  of  the  United  States, 
and  would  circumvent  existing 
immigration  laws  and  regulations.  As 
the  carrier  organizations  admit,  only 
immigration  officers  can  determine  the 
admissibility  of  an  alien  to  the  United 
States.  The  Service  is  not  in  a  position 
to  abdicate  its  authority  or 
responsibility  to  safeguard  the  borders 
of  the  United  States  as  Congress  has 
mandated. 

One  commenter  stated  that  the 
Service  should  never  consider  granting 
a  visa  waiver  imder  emergent 
circumstances.  The  commenter  states 
that  “imder  no  circumstances  or 
unforeseen  emergencies  *  *  *  should  [a 
government  body]  be  authorized  to  grant 
entry  into  the  United  States  [to  any 
alien]  without  valid  documentation.” 
Furthermore,  the  same  commenter 
concluded,  “in  the  event  that  someone 
attempts  to  enter  into  the  United  States 
without  proper  credentials,  they  should 
be  fined  and  deported  to  the  place  of 
original  entry.  *  *  *”  The  statute 
authorizes  a  waiver  of  the  documentary 
requirements  in  appropriate 
circumstances.  In  the  case  of  a 
nonimmigrant  who  is  otherwise 
admissible,  a  favorable  exercise  of  that 
discretion  is  often  appropriate  to  avoid 
uimecessary  hardship. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  merely  removes  any  ambiguity 
between  the  current  regulations  and 
section  273  of  the  Act. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalisation  Service,  to  be  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  section  3(f), 


Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  imder  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  control  number  for  this 
collection  is  contained  in  8  CFR  299.5, 
Display  of  Control  Numbers. 

List  of  Subjects  in  8  CFR  Part  212 

Aliens,  Documentation, 

Nonimmigrant,  Passport  and  visas. 
Waivers. 

Accordingly,  pent  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1184, 1187, 1225, 1226, 1227, 1228, 1252;  8 
CFR  part  2. 

2.  In  §  212.1,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  212.1  Documentary  requirements  for 
nonimmigrants. 

*  *  fc  it  It 

(g)  Unforeseen  emergency.  A 
nonimmigrant  seeking  admission  to  the 
United  States  must  present  an 
unexpired  visa  and  a  passport  valid  for 
the  amount  of  time  set  forth  in  section 
212(a)(7)(B)  of  the  Act,  or  a  valid  border 
crossing  identification  card  at  the  time 
of  application  for  admission,  unless  the 
nonimmigrant  satisfies  the  requirements 
described  in  one  or  more  of  the 
paragraphs  (a)  through  (f)  or  (i)  of  this 
section.  Upon  a  nonimmigrant’s 
application  on  Form  1-193,  a  district 
director  at  a  port  of  entry  may,  in  the 
exercise  of  his  or  her  discretion,  on  a 
case-by-case  basis,  waive  the 
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documentciry  requirements,  if  satisfied 
that  the  nonimmigrant  cannot  present 
the  required  dociunents  because  of  an 
unforeseen  emergency.  The  district 
director  or  the  Deputy  Commissioner 
may  at  any  time  revoke  a  waiver 
previously  authorized  pursuant  to  this 
paragraph  and  notify  the  nonimmigrant 
in  writing  to  that  effect. 
***** 

Dated;  December  11, 1995. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  96-7039  Filed  3-21-96;  8:45  ami 
BILLING  CODE  4410-1<MM 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Federal  Credit  Union  Field  of 
Membership  and  Chartering  Poiicy 

AGENCY:  National  Credit  Union 
Administration  (“NCUA”). 

ACTION:  Final  rule  and  final 
amendments  to  Interpretive  Ruling  and 
Policy  Statement  94-1  (“IRPS  96-1”). 

SUMMARY:  The  NCUA  Board  is  updating 
the  references  to  federal  credit  imion 
chartering,  field  of  membership 
modifications  and  conversions.  The 
NCUA  Board  is  issuing  amendments  to 
its  field  of  membership  policies.  One 
change  will  require  senior  citizen  and 
retiree  groups  to  meet  the  same 
conditions  as  other  associational  groups 
in  order  to  qualify  for  a  federal  credit 
union  charter  or  addition  to  an  existing 
charter  through  a  field  of  membership 
amendment.  The  Board  is  also  issuing 
five  amendments  to  clarify  operational 
issues.  The  amendments  clarify:  The 
application  of  field  of  membership 
requirements  to  mergers;  the 
streamlined  expansion  procedure;  the 
docmnentation  requirements  for  low- 
income  commimities;  the  use  of  surveys 
to  support  a  community  common  bond; 
and  appeal  procedures. 

EFFECTIVE  DATE:  July  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna,  Staff  Attorney, 
Office  of  General  Counsel,  1775  Duke 
Street,  Alexandria,  Virginia  22314-3428 
or  telephone  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1984,  NCUA  adopted  a  policy 
which  permitted  federal  credit  unions 
(FCUs)  to  accept  senior  citizen  £md 
retiree  members  through  the  formation 
of  associations.  The  only  requirement 


for  adding  these  associations  to  a  credit 
imion  charter  was  a  written  request 
fi’om  the  FCU  to  the  NCUA;  no  request 
from  the  group  or  copy  of  the 
association’s  charter  or  bylaws  was 
necessary.  As  a  result,  memy  FCUs 
added  senior  citizen/retiree  associations 
to  their  charters.  Subsequent  policy 
statements,  including  Interpretive 
Ruling  and  Policy  Statement  94—1  (IRPS 
94—1)  (the  “Chartering  Manual”), 
continued  this  policy.  59  FR  29066 
(June  3, 1994). 

In  1994,  two  bank  trade  associations 
and  six  Texas  commercial  banks  filed 
suit  against  Conununicators  FCU  of 
Houston,  Texas,  as  a  result  of  several 
additions  to  the  FCU’s  field  of 
membership.  The  suit  challenged, 
among  other  additions,  the  1994 
addition  of  a  senior  citizen/retiree  group 
formed  solely  for  the  purpose  of 
acquiring  credit  union  service.  While 
upholding  the  other  field  of 
membership  additions,  the  court 
vacated  the  addition  of  the  senior 
citizen/retiree  association  and 
permanently  enjoined  NCUA  finm 
adding  any  similar  associations  to  the 
FCU.  Texas  Bankers  Association,  et  al. 

V.  NCUA.  et  al..  1995  WL  328319 
(D.D.C.,  May  31, 1995)  (the 
“Communicators  FCU”  decision).  On 
September  28, 1995,  partly  in  response 
to  the  Communicators  FCU  decision,  the 
Board  issued  proposed  amendments  to 
the  Chartering  Manual.  60  Fed.  Reg. 
51396  (October  4, 1995). 

B.  Comments 

Seventy  comments  were  received. 
Comments  were  received  from  thirty- 
four  federal  credit  unions,  two  state 
chartered  credit  imions,  seven  state 
credit  union  leagues  and  three  national 
credit  union  trade  associations.  The 
comments  were  generally  positive  and 
supported  most  of  the  proposed 
amendments. 

The  Board  also  received  comments 
from  twenty-five  banking  associations. 
Briefly  summarized,  the  bank 
commenters  support  NCUA’s  proposed 
amendment  to  require  senior  citizen/ 
retiree  groups  to  meet  the  same 
conditions  as  other  associational  groups 
before  seeking  to  charter  or  join  a 
federal  credit  union.  The  bank 
commenters  argue  against  permitting 
federal  credit  unions  that  have  adopted 
the  “once  a  member,  always  a  member” 
bylaw  to  continue  serving  members 
based  on  their  membership  in  the  senior 
citizen  group.  Many  of  the  bank 
commenters  also  request  that  NCUA  re¬ 
examine  its  policies  relating  to  all  forms 
of  select  group  field  of  membership 
expansions. 


The  Senior  Citizen  and  Retiree 
Association  Policy 

The  Board  proposed  to  modify  its 
senior  citizen/retiree  policy  to  require 
such  groups  to  meet  associational 
common  bond  requirements  before 
seeking  to  join  or  charter  an  FCU. 
Twenty-three  commenters  agree  with 
NCUA  that  senior  citizen  and  retiree 
groups  should  meet  the  same  criteria  as 
other  associational  groups  before 
seeking  to  charter  or  join  a  federal  credit 
imion. 

Sixteen  commenters  disagreed  with 
the  Board’s  proposal.  Seven  of  these 
commenters  believe  that  such  groups 
are  an  underserved  segment  of  the 
population.  They  believe  that  a  formal 
organization  with  bylaws  and  officer 
and  membership  requirements  should 
be  sufficient  for  senior  citizen 
associations.  Two  conunenters 
recommend  that  NCUA  treat  senior 
citizen  groups  the  same  as  low-income 
groups.  Two  commenters  state  that  the 
conversion  of  an  existing  group  to  a 
bona  fide  association  should  not  require 
that  the  association  be  completely 
divorced  from  the  credit  union.  'They 
suggest  that  a  senior  citizen/retiree 
group  could  have  bylaws  that  permit  the 
group  to  have  the  same  directors  as  the 
credit  union  and  conduct  their  annual 
meeting  concurrently  with  the  credit 
union’s  annual  meeting.  One 
commenter  suggests  that  the  final 
amendments  clarify  that  a  credit  union 
may  help  senior  groups  meet  the 
associational  common  bond 
requirement. 

The  Board  believes  the  policy 
modification  is  an  appropriate  response 
to  the  Communicators  FCU  decision  and 
is  adopting  the  proposed  amendment  in 
final.  In  determining  whether  a  group 
satisfies  this  common  bond 
requirement,  NCUA  will  consider  the 
totality  of  the  circumstances,  such  as 
whether  the  members  pay  dues,  have 
voting  rights,  hold  office,  hold  meetings, 
have  a  purpose  other  than  to  obtain 
credit  union  services,  whether  there  is 
interaction  among  members  and 
whether  the  group  has  its  own  bylaws. 
See,  Chapter  1,  Section  II.B.  of  the 
Chartering  Manual,  59  FR  at  29076. 
Provided  operational  area  requirements 
are  met,  senior  citizen/retiree 
associations  formed  for  purposes  other 
than  seeking  credit  union  service  will 
qualify  to  join  an  existing  FCU.  The 
Board  is  not  requiring  such  associations 
to  have  a  specific  type  of  internal 
structure.  Moreover,  the  Board 
continues  to  stress  that  an  FCU  may 
assist  a  senior  citizen  group  to  form  an 
association  that  will  qualify  under  the 
Chartering  Manual. 
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The  Board  also  requested  comment  on 
how  to  address  members  of  existing 
senior  citizen/retiree  groups  which  do 
not  meet  the  proposed  characteristics  of 
an  association.  The  Board  proposed  that 
such  groups  must  meet  the  normal 
associational  common  bond 
requirements  to  enroll  new  senior 
citizen/retiree  group  members.  If  the 
credit  imion  has  adopted  the  “once  a 
member,  always  a  member”  bylaw,  it 
may  continue  to  serve  its  current 
members.  Fourteen  commenters  agree 
with  this  proposal.  One  commenter 
believes  it  would  be  imfair  to  current 
senior  citizen  members  to  deny  them 
credit  imion  service  and  benefits 
because  of  a  change  in  NCUA  policy. 

Thirteen  commenters  oppose  NCUA’s 
proposed  treatment  of  senior  citizen/ 
retiree  groups  that  do  not  have 
associational  characteristics.  Nine  of 
these  commenters  recommend 
grandfathering  any  existing  senior 
citizen/retiree  groups  and  allowing  the 
credit  imions  to  continue  to  serve  the 
groups.  Two  commenters  state  that  the 
Communicators  FCU  decision  does  not 
compel  the  Board  to  retroactively  apply 
any  new  policy  it  adopts.  The  comments 
from  banking  associations  all  opposed 
permitting  existing  members  to  retain 
membership. 

The  Communicators  FCU  decision 
does  not  compel  the  Board  to  apply  its 
new  policy  retroactively.  The  Board 
considered  whether  to  grandfather 
existing  groups  in  the  ^al  amendment. 
However,  in  light  of  the  rationale 
expressed  in  the  Communicators  FCU 
decision,  the  Board  believes  that 
grandfathering  groups  that  do  not  meet 
the  requirements  of  the  new  policy  is 
inappropriate.  Grandfathering  the 
groups  will  simply  invite  litigation 
without  furthering  any  of  NCUA’s 
chartering  goals.  Therefore,  the  Board  is 
requiring  that  all  existing  senior  citizen 
groups  meet  standard  associational 
common  bond  requirements  or  be 
deleted  fiom  the  charter.  Many  of  these 
groups  may  already  meet  these 
requirements.  If  the  FCU  has  adopted 
the  “once  a  member,  always  a  member” 
bylaw,  it  c£m  continue  to  serve  members 
who  had  joined  based  on  their 
membership  in  the  senior  citizen/retiree 
group.  Any  other  treatment  would  not 
be  in  the  best  interest  of  current 
members  or  the  credit  imions  to  which 
they  belong.  An  FCU  that  has  a  group 
that  does  not  meet  the  associational 
requirements  in  its  field  of  membership 
should  delete  the  group  by  submitting  a 
charter  amendment  to  the  appropriate 
regional  office.  Compliance  will  be 
monitored  through  the  exam  program. 


Low-Income  Associations 

The  Board  did  not  propose  any 
changes  to  the  ability  of  a  federal  credit 
union  to  add  low-income  associations 
that  are  formed  solely  for  the  purpose  of 
obtaining  credit  union  service  without 
meeting  the  standard  characteristics  of 
an  association.  Thirteen  commenters 
agreed  that  credit  unions  should  be 
allowed  to  add  to  low-income  groups  to 
their  field  of  membership.  Three  of 
these  commenters  stated  that  this  policy 
enables  credit  imions  to  serve  groups 
not  currently  receiving  financial 
services.  One  commenter  believes  this 
pohcy  is  consistent  with  credit  unions’ 
“people  helping  people”  philosophy. 

Five  commenters  stated  that  federal 
credit  unions  should  not  be  allowed  to 
add  low-income  groups  formed  solely 
for  the  purpose  of  seeking  credit  union 
service.  Two  of  these  commenters  found 
no  reason  to  differentiate  between 
senior  citizen  groups  and  low-income 
groups.  One  of  these  commenters 
believes  eliminating  this  policy  would 
not  significantly  affect  the  ability  of 
low-income  persons  to  join  federal 
credit  unions.  One  commenter  believes 
it  is  preferable  for  low-income  groups 
seeking  credit  union  service  to  be 
encouraged  to  form  a  credit  union  rather 
than  to  be  included  in  the  field  of 
membership  of  an  existing  credit  union. 

Congress  and  the  NCUA  Board  have 
long  recognized  that  special  efforts  must 
be  made  for  those  who  are  attempting  to 
serve  the  needs  of  persons  of  limited 
means.  The  FCU  Act  was  enacted  “to 
make  more  available  to  people  of  small 
means  credit  for  provident  purposes 
through  a  national  system  of  cooperative 
credit.”  12  U.S.C.  1751.  Congress 
established  a  special  segment  of  credit 
unions  serving  predominantly  low- 
income  members.  12  U.S.C.  1752(5). 
Congress  also  established  and  funded  a 
Community  Development  Revolving 
Loan  Fund  for  Credit  Unions,  designed 
to  help,  through  loans  to  credit  unions 
serving  predominantly  low-income 
persons,  in  providing  “basic  financial 
and  related  services”  to  low-income 
persons  and  in  “stimulating  economic 
activities  *  *  *  which  will  result  in 
increased  income,  ownership  and 
employment  opportunities  for  low- 
income  residents.”  12  CFR  705.2(a).  See 
also,  12  U.S.C.  1766(k)  (giving  the  Board 
authority  over  the  Community 
Development  Revolving  Loan  Fund  for 
Credit  Unions).  NCUA  defines  as  “low- 
income”  persons  earning  less  than  80 
percent  of  the  average  for  all  wage 
earners  and  persons  whose  annual 
household  income  falls  at  or  below  80 
percent  of  the  median  household 
income  for  the  nation.  12  CFR 


701.32(d)(2).  The  Board  believes  that  the 
current  low  income  credit  union 
program  continues  to  serve  an  important 
governmental  purpose  and  is  therefore 
not  modifying  its  low-income 
association  policy. 

Clarifications  of  Operational  Issues 

The  Board  proposed  five  amendments 
to  its  chartering  and  field  of 
membership  policies  to  clarify 
operational  issues.  The  amendments 
addressed;  (1)  the  application  of  field  of 
membership  rules  to  credit  union 
mergers:  (2)  the  use  of  the  streamlined 
expansion  procedure;  (3)  the 
documentation  requirements  for  low- 
income  community  credit  unions  as 
well  as  low-income  additions;  (4)  the 
use  of  surveys  to  support  a  community 
charter:  and  (5)  appeal  procedures. 

Mergers 

A.  Operational  Area 

The  Board  proposed  to  clarify  how  it 
applies  operational  and  field  of 
membership  requirements  to  mergers. 
The  Board  reiterated  that  mergers  will 
usually  fall  into  the  common  bond 
addition  or  select  group  addition 
category,  but  some  may  fall  into  both 
categories.  In  a  merger,  common  bond 
groups  may  be  added  to  a  federal  credit 
union’s  field  of  membership  without 
regard  to  location.  The  Board  then 
clarified  that  for  select  group  additions 
the  field  of  membership  requirements 
are  met  for  each  merging  group  only  if 
the  group  could  have  been  added  to  the 
continuing  credit  union  without  the 
benefit  of  the  merger.  The  continuing 
credit  union  would  have  to  analyze  each 
group  in  the  merging  credit  union’s  field 
of  membership  as  if  the  continuing 
credit  union  was  expanding  its  own 
field  of  membership  without  a  merger. 
Three  commenters  support  this 
proposal.  One  of  these  commenters 
believes  that  a  more  expansive  policy 
would  give  large  credit  unions  a  great 
advantage  over  smaller  credit  unions  in 
expanding  their  field  of  membership. 
This  commenter  believes  that  most 
credit  unions  cannot  realistically 
provide  quality  service  to  members  who 
live  and  work  a  great  distance  firom  the 
credit  union. 

Thirty-four  commenters  disagree  with 
the  concept  of  applying  operational  area 
requirements  to  “select  group 
additions”  in  a  merger.  Nineteen 
commenters  believe  that  a  discontinuing 
credit  union’s  groups  should  be  added 
to  the  continuing  credit  union’s  charter. 
Nine  commenters  believe  that 
operational  area  is  an  anachronism  in  an 
era  of  significant  technological 
advancements.  'Three  commenters 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Rules  and  Regulations 


11723 


believe  that  mergers  are  a  business 
decision  that  should  best  be  left  to 
credit  unions,  not  NCUA.  Three 
commenters  state  that  the  proposal  is 
overly  restrictive.  Three  commenters 
state  that  the  clarification  will  create 
additional  paperwork  and  delay 
approval.  Two  commenters  believe  the 
proposal  will  result  in  a  decrease  in  the 
number  of  mergers.  Two  commenters 
state  that  mergers  should  be  based  on 
the  services  the  continuing  credit  union 
c£m  provide  and  the  philosophical  “fit” 
between  the  merging  credit  unions.  One 
commenter  believes  that  the  economic 
impact  on  other  credit  unions  in  a 
similar  area  should  not  be  the 
determining  factor  on  whether  a  merger 
is  approved' or  not.  One  commenter 
suggests  NCUA  should  be  concerned 
with  safety  and  soundness  issues  and 
not  field  of  membership  issues  when 
considering  a  merger. 

The  Board  recognizes  that  how  field 
of  membership  reqmrements  should  be 
applied  in  a  merger  is  a  continuing 
controversy  within  the  credit  union 
conmumity.  The  Board  wishes  to 
reiterate  that  it  is  not  willing  to  discard 
operational  area  requirements  in  the 
merger  context.  However,  the  Board 
believes  that  in  response  to  changing 
technologies,  operational  area 
requirements  need  to  be  reviewed,  and 
not  only  in  the  context  of  mergers.  The 
Board  is  currently  in  the  process  of 
conducting  such  a  review  and  may  issue 
new  policies  after  the  study  is  complete. 

The  Board’s  proposed  clarification 
may,  however,  impose  a  paperwork 
burden  without  providing  any 
significant  assistance  in  reaching 
NCUA’s  field  of  membership  go^s.  In 
light  of  the  commenter’s  concerns  and 
the  language  of  IRPS  94-1,  the  Board 
believes  that  the  proposed  clarification 
was  overly  broad  and  has  reconsidered 
its  position.  Rather  than  requiring  each 
group  in  the  discontinuing  field  of 
membership  to  be  within  the 
operational  area  of  the  continuing  credit 
union,  any  of  the  discontinuing  credit 
union’s  groups  that  are  within  the 
operational  area  of  either  credit  imion 
may  be  transferred  intact  to  the 
continuing  credit  imion.  Any  group  that 
is  not  within  the  operational  area  of 
either  federal  credit  union,  prior  to  the 
completion  of  the  merger,  will  be 
deleted  from  the  continuing  credit 
union’s  field  of  membership  emd  only 
members  of  record  will  be  transferred  to 
the  continuing  credit  union. 

This  clarification  should  not 
significantly  decrease  the  number  of 
mergers  or  impose  a  significant  bmden 
on  credit  unions  wishing  to  merge. 
Rather,  it  applies  the  operational  area 
requirements  to  mergers  as  required  by 


IRPS  94-1  since  a  group  could  not 
ordinarily  be  added  to  either  credit 
union’s  field  of  membership  if  it  was 
not  within  the  operational  area  of  the 
credit  union. 

The  Board  also  requested  comment  on 
whether  mergers  should  be  limited  to 
credit  unions  that  primarily  serve 
groups  in  the  same  geographic  location. 
One  commenter  supports  this  concept. , 
Fourteen  commenters  disagree  and 
believe  that  credit  imions  should  be  able 
to  merge  even  if  they  do  not  primarily 
serve  groups  in  the  same  geographic 
area.  Seven  commenters  believe  that 
geographic  location  is  unimportant 
because  of  current  and  coming 
technologies.  Four  commenters  state 
that  the  standard  for  considering 
mergers  should  be  whether  the 
continuing  credit  imion  can  provide 
quality  member  services.  One 
commenter  believes  that  financial 
soundness  is  more  important  than 
geographic  location.  T^e  Board  is  not 
placing  any  new  geographic  limitations 
on  mergers  but  is  continuing  to  study 
whether  it  should  modify  how  it  apphes 
field  of  membership  requirements  to 
mergers. 

B.  Views  of  Overlapped  Credit  Unions 

The  Board  requested  comment  on 
whether  it  should  require  NCUA 
Regions  to  conduct  an  overlap  analysis 
for  merging  credit  unions  and  whether 
an  affected  credit  union  should  be 
notified  of  the  merger  and  be  given  an 
opportimity  to  comment  or  object. 
Twelve  commenters  wanted  both  an 
overlap  analysis  and  the  opportunity  to 
comment  or  object.  One  of  these 
commenters  believes  that  some  recent 
merger  decisions  have  put  some  smaller 
credit  unions  in  a  competitive 
disadvantage  with  larger  credit  unions. 
One  commenter  believes  that  such  an 
analysis  is  necessary  because  of  the 
potential  harm  to  the  overlapped  credit 
union.  This  commenter  states  that  with 
respect  to  a  preexisting  overlap,  NCUA 
should  review  the  effect  a  proposed 
merger  may  have  on  the  natur  e  of  any 
preexisting  overlaps. 

Sixteen  commenters  believe  that 
NCUA  should  not  require  an  overlap 
analysis  for  a  group  in  a  discontinuing 
credit  union’s  field  of  membership  that 
has  service  available  fitrm  another  credit 
union.  Five  of  these  commenters  befieve 
the  analysis-is  uimecessary  since  one 
was  conducted  when  the  overlap  was 
originally  granted.  Two  commenters 
state  that  there  is  no  useful  purpose  in 
re-examining  an  existing  overlap.  One 
commenter  states  that  the  merger  should 
not  adversely  affect  the  credit  union 
anymore  than  it  was  affected  by  the 
original  overlap.  Two  commenters  state 


that  a  merger  does  not  add  to  the 
number  of  federal  credit  unions  a 
member  can  belong,  it  just  replaces  an 
existing  overlap  with  a  different  credit 
union. 

The  Board  beUeves  that  conducting  an 
analysis  of  a  preexisting  overlap  is 
unnecessary.  Such  a  requirement  would 
increase  the  burden  on  the  merging 
credit  unions  as  well  as  NCUA  without 
any  corresponding  benefit.  The  Board 
believes  that  transferring  a  preexisting 
overlap  to  the  continuing  credit  would 
not  ordinarily  have  a  significant  impact 
on  any  other  credit  union. 

Consequently,  the  Board  is  not 
modifying  its  existing  poUcy  which 
does  not  require  the  Region  to  conduct 
an  overlap  analysis  for  merging  credit 
unions. 

The  Board  also  requested  comment  on 
whether  credit  unions  that  may  be 
adversely  affected  by  a  merger  should 
have  the  right  to  appeal  the  Regional 
Director’s  determination.  The  Board  also 
asked  whether  NCUA  should  establish  a 
formal  process  for  credit  unions  to 
comment  on  a  merger  prior  to  the 
Regional  Director  making  a 
determination.  Thirteen  commenters 
believe  that  NCUA  should  establish 
such  a  comment  process;  twelve  oppose 
the  right  to  appeal  the  Regional 
Director’s  decision.  Four  commenters 
state  that  such  an  appeal  creates  an 
unnecessary  obstacle  to  a  merger  and 
will  delay  the  process.  One  of  these 
commenters  believes  that  the  appeal 
process  will  prove  costly  to  NCTLIA  and 
credit  unions. 

The  Board  beUeves  that  a  formal 
comment  period  will  delay  the  merger 
process  and  increase  costs  for  credit 
unions  and  NCUA  without  any 
corresponding  benefits.  Therefore,  the 
Board  is  not  establishing  such  a  process. 
However,  the  Board  will  continue  to 
consider  appeals  horn  credit  unions  that 
may  be  adversely  affected  by  a  merger 
through  the  normal  appeal  process. 

C.  Waivers 

An  operational  area  waiver  procedure 
is  available  when  a  state-chartered 
credit  union  is  merged  into  an  FCU.  The 
Board  clarified  that  the  waiver  is 
discretionary  on  the  part  of  NCUA  and 
permits  groups  already  receiving  quality 
credit  union  services,  who  are  located 
outside  of  the  credit  union’s  operational 
area,  to  continue  to  have  credit  union 
service  after  the  merger.  Two 
commenters  recommend  making 
available  to  federal  credit  unions  the 
operational  area  waiver  procedure.  The 
Board  does  not  believe  the  waiver 
procedure  needs  to  be  extended  to 
federal  credit  unions  because  in  almo.st 
all  cases  involving  federal  credit  unions 
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operational  area  requirements  will  be 
met.  The  Botird  is  clarifying  in  the  final 
amendments  that  the  waiver  is  only 
available  if  the  group  is  not  being  served 
by  any  other  credit  union.  The  Board 
will  continue  to  review  this  area  but  is 
not  making  any  further  changes  at  this 
time. 

Streamlined  Expansion  Procedure  (SEP) 

SEP  permits  weU-operated  federal 
credit  unions  to  add  small  groups  of  less 
than  100  pemons  with  an  occupational 
common  bond  to  its  field  of 
membership  without  prior  NCUA 
approval.  The  group  must  be  located 
within  25  miles  of  the  credit  union’s 
service  facilities  and  in  general,  the 
group  must  not  have  credit  imion 
service  available.  The  Board  proposed 
three  clarifications  to  this  policy.  First, 
the  Board  proposed  that  a  credit  union 
may  use  SEP  if  the  only  other  credit 
union  service  available  is  from  a 
commimity  credit  union.  The  Board  is 
adopting  this  proposal.  Nineteen 
commenters  supported  this  proposal. 
One  of  those  commenters  requests  that 
it  be  modified  to  protect  community 
credit  imions  serving  smaller  rural 
communities.  Another  commenter  that 
approved  of  the  proposal  states  that 
there  should  be  some  minimum  overlap 
protection  for  commimity  credit  unions. 

Six  commenters  do  not  believe  credit 
unions  should  be  able  to  use  SEP  to 
overlap  a  community  credit  union. 

Three  commenters  beUeve  any  overlap 
of  a  community  credit  union  should 
done  through  the  normal  expemsion 
process  because  the  use  of  SEP  could 
erode  a  community  credit  union’s 
potential  for  growdi.  One  commenter 
believes  that  community  credit  unions 
need  overlap  protection.  One 
commenter  states  that  if  a  compaizy  is 
within  a  community’s  boundaries  and 
being  adequately  served  by  a 
community  credit  union,  then  no 
overlap  should  be  permitted. 

NCUA  does  not  afford  overlap 
protection  to  a  community  credit  union 
when  it  is  overlapped  by  an 
occupational  group.  Chapter  I,  fV.B.l, 
Chartering  Manual,  59  FR  at  29080.  TTiis 
long-standing  policy  is  working  well 
and  the  Board  is  not  convinced  that  it 
should  be  changed.  Since  the  standard 
pohcy  is  not  being  changed  it  is  only 
logical  to  extend  die  policy  to  SEP.  To 
do  otherwise  would  simply  place  an 
unnecessary  paperwork  burden  on 
credit  unions  and  NCUA.  Consequently, 
the  Board  is  adopting  the  proposed 
amendment  in  final. 

Second,  the  Board  proposed  that, 
consistent  with  standard  field  of 
membership  expansions,  the  group  as  a 
whole  will  be  considered  to  be  within 


a  credit  union’s  25  mile  limit  when:  a 
majority  of  the  group’s  members  live  or 
work  within  the  25  mile  limit;  or  the 
group’s  headquarters  is  located  within 
the  25  mile  limit;  or  the  group’s  “paid 
from”  or  “supervised  from”  location  is 
within  the  25  mile  Umit.  Eight 
commenters  support  this  proposal.  One 
commenter  objects  to  the  proposed 
amendment.  Eleven  commenters  believe 
that  NCUA  should  eliminate  the  25  mile 
limit  for  SEP  because  they  beUeve  the 
concept  of  operational  area  is  outdated. 
Six  commenters  believe  that  groups 
added  to  a  credit  imion’s  field  of 
membership  under  SEP  should  be 
required  to  be  within  25  miles  of  the 
credit  union. 

The  Board  believes  the  25  mile  limit 
for  SEP  is  working  well  and  should  not 
be  modified  at  this  time.  The  Board  is 
adopting  the  proposed  amendment  in 
final  so  that  SEP’s  definition  of  a 
group’s  location  is  consistent  with 
standard  field  of  membership 
expansions.  To  eliminate  any  possible 
confusion  the  Board  is  reiterating  that 
there  is  no  standard  25  mile  operational 
area  limit  for  standard  field  of 
membership  expansions. 

Third,  the  Board  proposed  that  if  an 
FCU  has  SEP  in  its  charter  and  merges 
into  a  credit  union  without  SEP,  the 
continuing  credit  union  must  submit  a 
charter  amendment  and  receive  NCUA 
approval  if  it  wishes  to  use  SEP.  Nine 
commenters  support  this  proposal.  One 
commenter  states  that  applying  for  SEP 
is  not  a  burden  for  credit  unions.  One 
commenter  believes  that  this  proposal 
provides  NCUA  with  appropriate 
control.  One  commenter  requests  that 
NCUA  clarify  that  if  the  continuing 
credit  union  already  had  SEP  it  would 
not  need  to  reapply  after  the  merger. 

One  commenter  believes  that  if  either 
federal  credit  union  in  a  merger  has  SEP 
then  the  continuing  credit  union  should 
maintain  SEP. 

The  Board  is  adopting  this  proposed 
amendment  in  final  to  maintain 
appropriate  controls  over  SEP.  The 
Board  believes  that  the  continuing 
credit  union’s  application  for  SEP  can 
be  accomplished  as  part  of  the  merger 
process.  The  Board  is  also  clarifying  that 
if  the  continuing  credit  union  already 
has  SEP  it  need  not  reapply  after  the 
merger. 

Documentation  Requirements  to 
Establish  Low-Income  Services 

The  Board  proposed  that  for  new  low- 
income  charters  or  community 
expansions,  the  Regional  Director  would 
decide  what  documentation  satisfies  the 
community  common  bond  requirement. 
The  Board  is  adopting  this  proposal. 
Such  documentation  must  cle6trfy  define 


the  area’s  geographic  boundaries  and 
the  charter  applicant  must  establish  that 
the  area  is  recognized  as  a  distinct 
“neighborhood,  community  or  rural 
district.”  Chapter  1,  Section  II.C.l, 
Chartering  Manual,  59  FR  at  29077, 
Twelve  commenters  support  this 
proposal.  One  commenter  states  that 
depending  on  the  circumstances  the 
Regional  Director  may  be  better  able  to 
determine  documentation  requirements. 
One  commenter  supports  this  proposal 
if  it  will  result  in  providing  more 
flexibility  for  groups  seeking  to  charter 
low-income  credit  unions  or  for  low- 
income  community  e.xpansions. 

Five  commenters  state  that  the 
Regional  Director  should  not  be  allowed 
to  determine  the  appropriate 
documentation  for  low-income  charters 
or  low-income  expansions.  Three 
commenters  believe  that  documentation 
requirements  for  low-income  credit 
unions  and  expansions  should  be 
specific  and  uniform.  Two  of  the 
commenters  believe  this  proposal  will 
result  in  inconsistencies  among  the 
Regions. 

The  Board  believes  that  in  many 
cases,  a  low-income  area  already  has  the 
common  interest  and  characteristics  of  a 
community  just  by  lacking  the  basic 
financial  services  found  in  more  affluent 
communities.  The  Board  also  believes 
that  allowing  the  Regional  Director  to 
decide  what  documentation  will  satisfy 
the  community  common  bond 
requirement  will  provide  NCUA  with 
more  flexibility  in  granting  low-income 
community  charters  and  low-income 
community  expansions.  The  Board  also 
expects  that  this  eunendment  will 
minimize  bureaucratic  hurdles  and 
expedite  making  credit  union  service 
available  to  persons  in  low-income 
communities.  The  Board  will  be 
monitoring  the  process  to  assure 
consistent  application  among  NCUA 
Regions. 

Community  Charters 

The  Board  proposed  to  amend  the 
Chartering  Manual  to  clarify  that 
surveys  are  not  always  required  to 
demonstrate  a  community  charter.  Ten 
commenters  agreed  with  this  proposal 
and  none  opposed.  Surveys  should  not 
be  required  if  other  evidence  is  more 
relevant  or  more  clearly  demonstrates 
the  sentiment  of  the  community.  The 
Board  is  adopting  the  proposed 
amendment  in  final. 

Procedures  for  Appealing  Chartering 
and  Field  of  Membership 
Determinations 

The  Board  proposed  that  all  appeals 
be  made  within  60  days  of  the  Regional 
Director’s  determination.  Seventeen 
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commenters  agree  with  this  proposal; 
two  commenters  believe  there  should  be 
less  time  and  four  commenters  oppose 
the  proposed  appeal  procedure. 

Three  commenters  recommend  that 
the  appeal  process  for  chartering  and 
field  of  membership  should  be  die  same 
as  those  adopted  by  NCUA  for 
examination  issues.  One  commenter 
believes  the  ciurent  appeal  process  is 
sufficient. 

The  Board  believes  that  a  timeframe 
should  be  established  to  deal  with 
appeals  expeditiously  and  concludes 
that  the  60  days  proposed  by  a  majority 
of  those  commenting  gives  the  credit 
union  sufficient  time  to  appeal  the 
region’s  determination.  The  Board  also 
believes  that  it  and  not  the  supervisory 
review  committee  is  best  suited  to 
resolve  field  of  membership  issues.  The 
Board  is  adopting  the  proposed 
amendment  in  final. 

The  Board  also  requested  comment  on 
whether  there  should  be  a  time  limit  on 
the  Board  to  render  a  decision  on  the 
appeal.  Fourteen  commenters  believe 
there  should  be  such  a  time  limit.  Nine 
commenters  suggest  60  days,  four 
suggest  30  days  and  one  suggests  10 
days.  Two  commenters  believe  that  the 
Board’s  time  limit  for  deciding  an 
appeal  could  be  extended  if  there  were 
extenuating  circiunstance  or  good  cause. 
Two  commenters  state  that  there  should 
be  a  procedure  to  protect  credit  unions 
from  possible  retaliation  as  a  result  of 
their  appeal. 

Recent  experience  leads  the  Boeird  to 
believe  that  flexibility  is  necessary  to 
respond  to  unique  circumstances.  The 
appealing  credit  imion  does  not 
necessarily  want  the  Board’s 
determination  fast,  they  want  it  correct. 
The  Board  is  setting  a  goal  of  90  days 
to  render  a  decision.  The  Board  will 
investigate  emy  claim  by  a  credit  imion 
that  believes  it  is  being  singled  out  by 
NCUA  because  of  its  proper  use  of  the 
appeal  process  to  immediately  contact 
the  Board. 

Miscellaneous  Comments 

There  were  several  comments 
received  which  did  not  address 
themselves  to  specific  requests  for 
comment.  Three  commenters  believe 
that  charter  amendments  and  mergers 
which  create  virtually  unUmited  fields 
of  membership  violate  the  cooperative 
nature  of  credit  unions  and  dilute  the 
principle  of  the  common  bond.  One 
commenter,  discussing  operational  area 
requirements,  stated  that  if  a  select 
group  feels  they  will  be  better  served  by 
a  credit  union  1000  miles  away  instead 
of  the  neighboring  credit  union  then  the 
select  group  should  be  permitted  to  be 
added  to  the  field  of  membership  of  the 


distant  credit  imion.  One  conunenter 
states  that  NCUA  should  develop 
policies  that  would  prohibit  overlapping 
memberships.  The  Board  is  continuing 
to  review  operational  area  and  overlaps 
and  will  take  these  comments  into 
consideration  when  studying  the  issues. 

One  commenter  states  that  the 
Regions  should  be  required  to  make 
field  of  membership  expansion 
determinations  within  10  days,  ha  fact, 
most  determinations  are  made  within  a 
10  day  period.  There  are  circumstances, 
however,  which  make  it  difficult  to 
meet  this  goal. 

One  commenter  requests  that  students 
should  be  part  of  the  community 
common  bond  so  that  persons  who 
attend  any  educational  institution 
located  in  a  community  would  be 
eligible  to  join  a  credit  imion  whose 
field  of  membership  includes  that 
community.  The  Board  agrees.  The 
Board  believes  that  a  student  is  working 
for  the  purpose  of  the  community 
common  bond  and  therefore  a  person 
going  to  school  within  a  community  but 
is  not  hving  within  the  community 
boundaries  is  deemed  to  be  working  in 
the  community  for  field  of  membership 
purposes.  One  commenter  beheves  that 
NCUA  should  not  allow  a  federal  credit 
union  to  add  low-income  communities 
to  their  field  of  membership.  The  Board 
disagrees.  The  policy  is  working  well 
and  has  increased  the  number  of  low- 
income  people  receiving  credit  union 
service. 

Regulatory  Procedures 
Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  number  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets).  The  changes 
to  NCUA  policy  resulting  from  the 
adoption  of  these  amenffinents  to  the 
IRPS  do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions.  The  changes  are  either 
legally  required  or  simply  clarify 
existing  poficy.  Accordingly,  the  Board 
determines  and  certifies  that  this  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and  that 
a  Regulatory  Flexibility  Act  analysis  is 
not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
requirement  for  a  FCU  to  delete  from  its 
charter  senior  citizen/retiree  groups  that 
do  not  meet  standard  association^ 
requirements  do  constitute  a  collection 


of  information  under  the  Paperwork 
Reduction  Act.  The  Paperwork 
Reduction  Act  and  regulations  of  the 
Office  of  Management  and  Budget 
(OMB)  require  that  the  pubhc  be 
provided  an  opportunity  to  comment  on 
information  collection  requirements, 
including  an  agency’s  estimate  of 
burden  of  the  collection  of  information. 

NCUA  estimates  that  it  should  take  an 
average  of  15  minutes  for  an  FCU  to 
prepare  and  submit  the  required  charter 
amendment.  NCUA  estimates  that 
approximately  300  FCUs  will  need  to 
submit  the  charter  amendment, 
resulting  in  a  total  of  75  burden  hours. 
This  increase  in  burden  will  only  occur 
once. 

The  NCUA  Board  invites  comment  on 
(1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NCUA 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
NCUA’s  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utihty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Send  comments  to  Suzanne 
Beauchesne,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428.  Comments 
should  be  postmarked  by  May  21, 1996. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
amendments  apply  to  federal  credit 
unions  as  well  as  state  chartered  credit 
unions  that  seek  to  become  federal 
credit  unions.  Therefore,  the  actions 
will  not  affect  state  interests. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  March  13, 1996 
Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a,  1761b,  1766, 1767, 1782, 
1784, 1787, 1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C  1601  et  seq.; 
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42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C  4311- 
4312. 

2.  Section  701.1  is  revised  to  read  as 
follows: 

§  701 .1  Federal  credit  union  chartering, 
field  of  membership  modifications,  and 
conversions. 

National  Credit  Union  Administration 
practice  and  procedure  concerning 
chartering,  field  of  membership 
modifications,  and  conversions  are  set 
forth  in  Interpretive  Ruhng  and  Policy 
Statement  94-1 — Chartering  and  Field 
of  Membership  PoUcy  (IRPS  94-1),  as 
amended  by  IRPS  96-1.  Both  IRPS  are 
incorporated  into  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3133-0015) 

Note:  The  text  of  the  interpretive  ruling 
and  policy  statement  (IRPS  94-1)  does  not 
and  the  following  amendments  will  not 
appear  in  the  Code  of  Federal  Regulations. 

3.  In  IRPS  94-1,  Chapter  1,  Section 
n.C.2  is  revised  to  read  as  follows: 

II.C.2 — Special  Documentation 
Requirements 

Information  to  support  that  the  area  chosen 
represents  one  well-defined  area, 
distinguishable  firom  the  immediate 
surrounding  areas,  includes: 

•  Political  jurisdictions; 

•  Major  trade  areas  (shopping  patterns); 

•  Traffic  flows; 

•  Shared/common  facilities  (for  example, 
educational,  medical,  police  and  fire 
protection,  school  district,  water,  etc.); 

•  Organizations/clubs  whose  membership 
is  made  up  exclusively  of  persons  within  the 
area; 

•  Newspapers  or  other  periodicals 
published  for  and  about  the  area; 

•  Census  tracts; 

•  Common  characteristics  and  background 
of  residents  (for  example,  income,  religious 
beliefs,  primary  ethnic  groups,  similarity  of 
occupations,  household  types,  primary  age 
group,  etc.); 

•  History  of  area;  and 

•  In  general,  what  causes  the  chosen  area 
and  its  residents  to  be  distinguishable  from 
the  immediate  surrounding  areas  and 
residents — some  examples  are  old,  well- 
established  ethnic  nei^borhoods,  planned 
communities  and  small/rural  towns  or  rural 
counties. 

The  following  information  must  be 
provided  to  support  a  need  for  a  community 
credit  union  or  community  field  of 
membership  expansion: 

•  A  list  of  credit  unions  presently  in  the 
area  and  those  credit  union’s  positions 
regarding  a  new  charter  or  field  of 
membership  expansion;  and 

•  A  list  of  other  financial  institutions  (for 
example,  banks,  savings  and  loan 
associations)  that  service  the  area. 

•  Written  dociunentation  reflecting 
support  for  the  application  for  the  charter, 
field  of  membership  expansion  or  conversion 
to  a  community  credit  union  may  be  in  the 


form  of  letters,  surveys,  studies,  pledges,  or 
a  petition.  Other  types  of  evidence  may  also 
be  acceptable.  If  a  survey  is  used  it  should 
reflect  die  following: 

•  For  the  residents  of  the  community: 
Approximate  number  contacted 
Number  in  favor  of  the  credit  union 
Number  against  the  credit  union 
Number  who  will  join  the  credit  union 
Number  who  have  pledged  initial  and/or 

systematic  savings  and  amount  of  pledges 

•  For  the  employers  in  the  community: 
Number  of  area  employers  and  number  of 

employees 
Number  contacted 
Number  in  favor  of  the  credit  union 
Number  against  the  credit  union 
Number  willing  to  provide  payroll 
deductions  to  the  credit  union 
Number  willing  to  provide  other  type(s)  of 
support  to  the  credit  union 

•  For  community  organizations  (including 

churches):  • 

Number  in  area  and  number  of  members 
Number  contacted 
Number  in  favor  of  the  credit  union 
Number  against  the  credit  union 
Number  willing  to  provide  some  type  of 
support  to  the  credit  union,  i.e.,  advertising 
facilities,  etc. 

Letters  of  support  from  area  civic  leaders 
If  the  community  is  also  a  recognized  legal 
entity,  it  may  be  served  as,  or  be  included  in, 
the  field  of  membership— for  example,  “DEF 
Township,  Kansas”  or  “GHI  County, 
Minnesota.” 

4.  In  IRPS  94-1,  Chapter  1,  Section 
V.A.2  is  revised  to  read  as  follows: 

V.A.2 — Special  Common  Bond  Rules  for 
Low-Income  Federal  Credit  Unions 

Generally,  a  low-income  credit  union  is 
chartered  as  a  community  or  associational 
credit  union.  The  Regional  Director  will 
determine  whether  the  applicants  have 
provided  sufficient  evidence  to  demonstrate 
the  need  for  a  low-income  community 
charter.  Such  evidence  must  establish  that 
the  geographic  area’s  boundaries  are  clearly 
defined  and  that  the  area  is  recognized  as  a 
distinct  neighborhood,  community,  or  rural 
district.  A  low-income  credit  union  that  has 
a  conununity  common  bond  may  include  the 
following  language  in  its  field  of 
membership: 

’’Persons  who  live  in  [the  target  area); 
persons  who  regularly  work,  worship, 
perform  volunteer  services,  or  participate  in 
associations  headquartered  in  [the  target 
area);  persons  participating  in  programs  to 
alleviate  poverty  or  distress  which  are 
located  in  [the  target  area);  incorporated  and 
unincorporated  organizations  located  in  [the 
target  area]  or  maintaining  a  facility  in  [the 
target  area);  and  organizations  of  such 
persons.” 

In  recognition  of  the  special  efforts  needed 
to  help  make  credit  union  service  available 
to  persons  in  low-income  communities, 
NCUA  permits  credit  union  chartering  and 
field  of  membership  amendments  based  on 
associational  groups  formed  for  the  sole 
purpose  of  making  credit  union  service 
available  to  low-income  persons.  The 


association  must  be  defined  so  that  all  its 
members  will  meet  the  low-income 
definition  of  Part  701.32  of  NCUA’s 
Regulations.  The  association,  in  documenting 
its  low-income  membership,  may  use  the 
same  types  of  documentation  as  are  currently 
permitted  for  determining  whether  a 
community  is  low-income  under  Part  701.32 
of  NCUA’s  Regulations. 

In  addition,  a  proposed  or  existing  low- 
income  federal  credit  union  whether 
community  or  associationally  based,  may 
include  in  its  field  of  membership,  without 
regard  to  location,  one  or  more  groups 
constituting  an  occupational,  associational  or 
community  common  bond.  Except  for  the 
operational  area  requirements,  the  proposed 
or  existing  credit  union  must  meet  all  the 
requisites  for  including  the  group  in  its 
charter.  Moreover,  the  proposed  or  existing 
credit  union  must  take  care  to  ensure  that  it 
will  continue  to  meet  the  requirements  for 
low-income  status. 

5.  In  IRPS  94-1,  Chapter  1,  Section 
V.A.3  is  revised  to  read  as  follows: 

V.A.3 — Special  Common  Bond  Rules  for 
Other  Federal  Credit  Unions  Seeking  To 
Serve  Low-Income  Persons 

In  the  interest  of  making  credit  union 
service  available  to  persons  in  low-income 
communities,  NCUA  also  permits  any 
occupational,  associational,  multiple  group, 
or  community  federal  credit  union  to  include 
in  its  field  of  membership,  without  regard  to 
location,  communities  and  associational 
groups  satisfying  the  low-income  definition 
of  Part  701.32  of  NCUA’s  Regulations.  The 
associational  group  may  be  formed  for  the 
sole  purpose  of  providing  eligibility  for 
federal  credit  union  service,  but  must 
comprise  only  persons  meeting  NCUA’s  low- 
income  definition. 

The  federal  credit  union  adding  the  low- 
income  community  or  association  must 
document  that  the  community  or  association 
meets  the  low  income  definition  in  Part 
701.32  of  NCUA’s  Regulations,  just  as  is 
required  for  a  designated  low-income  credit 
union.  The  Regional  Director  will  ensure  that 
the  proposed  low-income  community 
addition  is  sufficient  to  establish  a 
community  common  bond.  A  federal  credit 
union  adding  such  a  community  or 
association,  however,  would  not  be  able  to 
receive  the  benefits,  such  as  expanded  use  of 
non  member  deposits  and  access  to  the 
Community  Development  Revolving  Loan 
Program  for  Credit  Unions,  offered  to  low- 
income  credit  unions. 

A  federal  credit  union  that  desires  to 
include  a  low-income  community  or 
association  in  its  field  of  membership  must 
first  develop  a  business  plan  specifying  how 
it  will  serve  the  entire  low-income 
community.  The  business  plan,  at  a 
minimum,  must  identify  the  credit  and 
depository  needs  of  the  low-income 
community  or  association  and  detail  how  the 
credit  union  plans  to  serve  those  needs.  The 
credit  union  will  be  expected  to  regularly 
review  the  business  plan  as  well  as  loan 
penetration  rates  in  ffie  community  to 
determine  if  the  community  is  being 
adequately  served.  NCUA  will  require 
periodic  service  status  reports  on  its  service 
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to  the  low-income  community  and  may 
review  the  credit  union’s  service  to  low- 
income  persons  during  examinations. 

6.  In  IRPS  94-1,  Chapter  1,  Section 
V.B  is  deleted  and  Sections  V.C.  and 
V.D.  are  redesignated  V.B  and  V.C, 
respectively. 

7.  In  IRPS  94-1,  Chapter  1,  Section 
VIII.D  is  revised  to  read  as  follows: 

VmJ) — ^Appeal  of  Regional  Director’s 
Decision 

If  the  Regional  Director  denies  a  charter 
application,  the  group  may  appeal  the 
decision  to  the  NCUA  Board.  If  not  included 
with  the  denial  notice,  a  copy  of  these 
procedures  may  be  obtained  from  the 
appropriate  region.  An  appeal  will  be  sent  to 
the  regional  office  within  sixty  days  of  the 
denial.  The  Regional  Director  will  then 
forward  the  appeal  to  the  NCUA  Board. 

NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and  present 
the  appeal  with  recommendations  to  the 
Board. 

Before  appealing,  the  prospective  group 
may,  within  thirty  days  of  the  denial,  provide 
supplemental  information  to  the  Regional 
Director  for  reconsideration.  In  these  cases, 
the  request  will  not  be  considered  as  an 
appeal  but  as  a  request  for  reconsideration  by 
the  regional  director.  If  the  request  is  again 
denied,  the  group  may  proceed  with  the 
appeal  process. 

8.  In  IRPS  94-1,  Chapter  2,  Section 

II.  A. 3. a  is  revised  to  read  as  follows: 

n.A.3.a — General 

The  special  rules  for  credit  unions  serving 
low-income  persons  and  serving  employees 
at  industrial  parks,  shopping  centers  and 
similar  facilities  apply  equally  to  field  of 
membership  additions.  However,  there  are 
two  special  situations  unique  to  existing 
federal  credit  unions:  (1)  corporate 
restructurings  and  (2)  plant  or  base  closings, 
and  other  kinds  of  distress  to  a  substantial 
portion  of  a  credit  imion’s  membership. 

9.  In  IRPS  94-1,  Chapter  2,  Section 
UI.A  is  revised  to  read  as  follows: 

III. A — ^Mergers 

Generally,  the  standards  applicable  to  field 
of  membership  amendments  found  in  Section 
II  of  this  chapter  apply  to  mergers  where  the 
continuing  credit  union  is  a  federal  charter. 
This  requires  analyzing  each  group  in  the 
merging  credit  union’s  field  of  membership. 
Groups  in  the  merging  credit  union  that  are 
within  the  opierating  area  of  either  credit 
union  may  be  transferred  intact  into  the 
continuing  credit  union.  Merger  applicants 
must  provide  NCUA  with  their  own  analysis 
of  how  the  proposed  field  of  membership  of 
the  continuing  credit  union  conforms  to  this 
policy.  For  those  groups  from  the  merging 
credit  union  that  do  not  meet  operational 
area  requirements,  unless  granted  a  waiver 
under  the  procedure  for  merging  state 
chartered  credit  unions,  only  the  members  of 
record  will  be  transferred  to  the  continuing 
credit  union. 

Where  the  merging  credit  union  is  state 
chartered,  the  Held  of  membership  rules  for 


a  credit  union  converting  to  a  federal  chaner 
apply  with  the  following  difrerences: 

•  In  a  merger  involving  a  common  bond 
addition,  the  requirements  to  provide  a 
request  for  credit  union  service  from  the 
corporate,  associational,  or  other  unit  to  be 
added  is  not  required,  since  the  unit  already 
has  credit  union  service. 

•  In  a  merger  involving  a  select  group 
addition; 

For  the  same  reason  as  above,  the 
requirement  for  a  letter  from  each  group 
included  in  the  credit  union’s  field  of 
membership  is  not  required. 

Where  a  state  credit  union  is  merging  into 
a  federal  credit  union,  the  operational  area 
requirement  may  be  waived  if  it  can 
demonstrate  that  the  group  does  not  have 
other  credit  union  service  available  and  the 
credit  union  will  continue  to  be  able  to 
provide  quality  credit  imion  service  to  the 
group.  In  determining  quality  of  services, 
NCUA  will  consider  the  number  of  members 
of  the  group  who  are  using  the  credit  union’s 
services.  The  waiver  is  discretionary  on  the 
part  of  NCUA  and  will  be  strictly  scrutinized. 
The  waiver  will  only  be  granted  if  supported 
by  clear  and  convincing  evidence.  Ab^nt 
any  waivers,  only  members  of  record  of 
groups  that  do  not  meet  operational  area 
requirements  will  be  transferred  to  the 
continuing  credit  imion.  Upon  merging,  the 
state  credit.union’s  freld  of  membership  will 
be  worded  to  conform  to  the  NCUA  standards 
set  forth  in  Chapter  1.  Any  subsequent  field 
of  membership  amendments  must  comply 
with  applicable  amendment  procedures. 

•  In  a  merger  of  a  community  credit  union 
into  a  federal  credit  union  of  any  type,  the 
continuing  credit  union  may  be  permitted  to 
continue  to  provide  service  to  the  merging 
credit  union’s  members  of  record  as  of  the 
merger  date  where  the  operational  area 
requirement  is  satished.  Except  in  the  case  of 
an  emergency  merger  or  where  the 
continuing  credit  union  is  low-income,  the 
continuing  federal  credit  union  can  obtain 
only  the  members  of  record  of  the  merging 
community  credit  union. 

•  Where  both  credit  unions  are  community 
charters,  the  continuing  credit  union  is  a 
federal  credit  imion,  and  the  criteria  for 
expanding  the  service  area  of  a  community 
federal  cr^it  union  (as  discussed  previously 
in  this  Chapter)  are  satished,  the  entire  field 
of  membership  of  the  merging  credit  union 
may  be  added  to  the  continuing  federal  credit 
union’s  charter. 

Mergers  must  be  approved  by  all  affected 
NCUA  regional  directors,  and,  as  applicable, 
the  state  regulators. 

10.  In  IRPS  94—1,  Chapter  2,  Section 
III.B.  is  revised  to  read  as  follows: 

III.B — Emergency  Mergers 

NCUA  may  approve  emergency  mergers 
without  regard  to  field  of  membership  or 
other  legal  constraints.  An  emergency  merger 
involves  NCUA’s  direct  intervention.  The 
credit  union  to  be  merged  must  either  be 
insolvent  or  be  likely  to  become  insolvent 
within  12  months  and  NCUA  must  determine 
that;  • 

•  An  emergency  requiring  expeditious 
action  exists; 


•  Other  alternatives  are  not  reasonably 
available:  and 

•  The  public  interest  would  best  be  served 
by  approving  the  merger. 

In  an  emergency  merger  situation,  NCUA 
takes  an  active  role  in  finding  a  suitable 
merger  partner  (continuing  credit  union). 
NCUA  is  primarily  concerned  that  the 
continuing  credit  union  has  the  financial 
strength  and  management  expertise  to  absorb 
the  troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an  emergency 
merger,  the  field  of  membership  of  the 
merging  credit  union  may  be  transferred 
intact  to  the  continuing  federal  credit  union 
without  regard  to  any  field  of  membership 
restrictions  and  without  changing  the 
character  of  the  continuing  federal  credit 
union  for  future  amendments.  Under  this 
authority,  therefore,  a  federal  credit  union 
may  take  into  its  field  of  membership  a  group 
defined  by  a  community  or  associational 
common  bond  permitted  under  state  law, 
regardless  of  whether  that  common  bond 
definition  could  be  approved  under  the 
Federal  Credit  Union  Act.  If  a  federal  credit 
union  which  has  added  groups  or 
communities  under  an  emergency  merger 
later  proposes  to  merge  with  another  fi^eral 
credit  union,  the  groups  or  conununities 
added  pursuant  to  the  emergency  meiger  will 
not  be  subject  to  operational  area  or  field  of 
membership  analysis. 

11.  In  IRPS  94-1,  Chapter  2,  Section 
Vin.B  is  revised  to  read  as  follows; 

VIII.B — Streamlined  Expansion  Procedure 
(SEP)  for  Small  Occupational  Groups 

In  keeping  with  the  goals  of  NCUA 
chartering  policy  to  provide  service  to  all 
eligible  groups  desiring  credit  union  service, 
well  operated  federal  credit  unions  except 
those  designated  as  “distressed”  may  take 
advantage  of  the  SEP  for  adding  occupational 
groups  to  their  fields  of  membership. 

To  use  this  procedure,  the  federal  credit 
union’s  board  of  directors  must  first  apply  to 
their  respective  NCUA  regional  director  for  a 
charter  amendment.  The  charter  amendment 
request  must  be  signed  by  the  presiding 
officer  of  the  board  of  directors. 

The  following  is  a  sample  amendment  for 
permitting  a  federal  credit  union  to  use  the 
SEP  authority: 

Groups  of  persons  with  occupational 
common  bonds  which  are  located  within  25 
miles  of  one  of  the  credit  union’s  service 
facilities,  which  have  provided  a  written 
request  for  service  to  the  credit  union,  which 
do  not  presently  have  credit  union  service 
available,  other  than  through  a  community 
credit  union,  which  have  no  more  members 
in  the  group  than  the  maximum  number 
established  by  the  NCUA  Board  for  additions 
under  this  provision:  Provided,  however,  that 
the  National  Credit  Union  Administration 
may  permanently  or  temporarily  revoke  the 
power  to  add  groups  under  this  provision 
upon  a  finding,  in  the  Agency’s  discretion, 
that  permitting  additions  under  this 
provision  are  not  in  the  best  interests  of  the 
credit  union,  its  members,  or  the  National 
Credit  Union  Share  Insurance  Fund. 
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Once  NCUA  has  approved  the  amendment 
and  the  credit  union  board  has  adopted  it, 
the  SEP  authority  may  be  implemented.  The 
charter  amendment  permits  approved  federal 
credit  unions  to  immediately  b^in  serving 
employee  groups  meeting  criteria  set  forth  in 
this  section.  Under  this  procedure,  there  is 
no  formal  NCUA  action  necessary  on  each 
group  being  added. 

The  maximum  number  of  persons  for  each 
group  of  employees  which  may  be  added 
under  SEP  will  be  established  by  the  NCUA 
Board  from  time  to  time.  The  number  will  be 
based  on  potential  primary  members — that  is, 
the  persons  sharing  the  basic  occupational 
affinity  to  each  sponsor  group;  family 
members  and  other  derivative  members  are 
not  included  in  the  SEP  limit.  Several  groups 
may  be  simultaneously  added  using  these 
procedures;  however,  the  maximum  number 
of  persons  for  each  group  must  fell  within  the 
SEP  limit. 

The  SEP  does  not  apply  to  associational 
groups  since  NCUA  must  review  membership 
requirements  and  geographical  area  prior  to 
these  groups  being  added  to  a  field  of 
membership.  The  procedure  also  does  not 
apply  to  community  charter  expansions, 
b^ause  of  the  more  individualized  analysis 
required. 

The  following  SEP  steps  and 
documentation  requirements  must  be 
adhered  to: 

•  The  federal  credit  union  must  complete, 
for  each  group  to  be  added,  an  Application 
for  Field  of  Membership  Amendment  form, 
NCUA  4015,  shown  in  Appendix  D. 

•  The  federal  credit  union  must  obtain  a 
letter,  on  the  group’s  letterhead  where 
possible,  signed  by  an  official  representative 
identified  by  title,  requesting  credit  union 
service  and  stating  that  the  group  does  not 
have  any  other  credit  union  service  available 
fix)m  any  associational,  occupational  or 
multiple  group  credit  union. 

•  The  group  must  be  located  within  25 
miles  of  one  of  the  federal  credit  union’s 
service  facilities.  The  group  will  be 
considered  to  be  within  the  25  mile  limit 
when:  (1)  a  majority  of  the  group’s  members 
live  or  work  within  the  25  mile  limit;  or  (2) 
the  group’s  headquarters  is  located  within 
the  25  mile  limit;  or  (3)  the  group’s  “paid 
firom’’  or  “supervised  from”  location  is 
within  the  25  mile  limit. 

•  The  group  must  indicate  the  number  of 
potential  members — the  number  of 
employees — seeking  service. 

•  The  federal  credit  imion  must  maintain 
the  above  documentation  permanently  with 
its  charter. 

•  The  federal  credit  union  must  maintain 
a  control  log  of  groups  added  to  its  field  of 
membership  under  the  SEP  procedure.  The 
control  log  must  include  the  date  the  group 
obtained  service,  the  name  and  location  of 
the  sponsor  group,  the  number  of  potential 
primary  members  added,  the  number  of  miles 
to  the  nearest  main  or  branch  office,  the 
federal  credit  union  board  of  director’s 
approval  of  the  group  and  the  date  approved. 
See  Appendix  D  for  the  SEP  Control 
NCUA  4016. 

•  The  groups  added  under  SEP  must  be 
rejjorted  to  the  federal  credit  union’s  board 
at  the  next  regular  board  meeting  and  made 
a  part  of  the  meeting  minutes. 


•  The  control  log  and  other  SEP 
documentation  must  be  made  available  to 
NCUA  upon  request. 

The  regional  director  may  ftom  time  to 
time  request  service  status  reports  on  groups 
added  under  SEP.  It  is  advisable  to  use  some 
method,  such  as  a  sponsor  prefix  added  to 
the  member  account  number,  to  readily 
access  data  for  such  groups. 

Should  a  federal  credit  union  fail  to 
provide  quality  credit  union  service,  as 
determined  by  the  group’s  members  or 
employees,  to  a  group  added  under  SEP, 
NCUA  may  subsequently  permit  dual 
membership  with  another  credit  union. 

Should  a  federal  credit  union  fail  to  follow 
the  above  procedures  or  deteriorate 
financially  or  operationally,  NCUA,  at  its 
discretion,  may  revoke  the  SEP  privilege. 

If  a  federal  credit  imion  that  has  SEP  in  its 
charter  merges  with  another  federal  credit 
imion  that  does  not  have  SEP,  the  continuing 
credit  union,  if  it  desires  to  have  SEP,  must 
submit  a  charter  amendment  and  receive 
approval  fiom  NCUA  to  implement  SEP. 
Otherwise,  the  groups  obtained  by  the 
merging  credit  union  through  SEP  must  be 
listed  specifically  in  the  continuing  credit 
union’s  field  of  membership  or  a  reference  to 
the  merging  credit  union’s  SEP  log  must  be 
made  in  the  continuing  credit  union’s  field 
of  membership  as  of  the  date  of  the  merger. 

12.  In  IRPS  94-1,  Chapter  2,  Section 
VIII.G  is  revised  to  read  as  follows: 

vm.G — Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion,  merger, 
or  spin-off  is  denied  by  the  Regional  Director, 
the  federal  credit  union  may  appeal  the 
decision  to  the  NCUA  Board.  If  not  included 
with  the  denial  notice,  a  copy  of  these 
procedures  may  be  obtained  fiom  the 
Regional  Director  who  made  the  decision.  An 
appeal  must  be  sent  to  the  appropriate 
regional  office  within  sixty  days  of  the 
denial.  The  Regional  Director  will  then 
forward  the  appeal  to  the  NCUA  Board. 

NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and  present 
the  appeal  to  the  Board  with  a 
recommendation. 

The  federal  credit  union  may,  within  thirty 
days  of  the  denial,  request  reconsideration 
and  provide  supplemental  information  to  the 
regional  director.  The  request  for 
reconsideration  will  not  be  considered  an 
appeal  but  will  toll  the  sixty  day  requirement 
to  file  an  appeal  until  a  ruling  is  received  on 
the  request  for  reconsideration. 

13.  In  IRPS  94-1,  Chapter  3,  Section 
3.H,  is  added  as  follows: 

m.H — Appeal  of  Regional  Director  Decision 

If  a  conversion  to  a  state  charter  is  denied 
by  the  Regional  Director,  the  credit  union 
may  appeal  the  decision  to  the  NCUA  Board. 
If  not  included  with  the  denial  notice,  a  copy 
of  these  procedures  may  be  obtained  from  the 
Regional  Director  who  made  the  decision.  An 
appeal  must  be  sent  to  the  appropriate 
regional  office  within  sixty  days  of  the 
denial.  TBe  Regional  Director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 


independent  review  of  the  facts  and  present 
the  appeal  to  the  Board  with  a 
recommendation. 

The  federal  credit  union  may,  within  thirty 
days  of  the  denial,  request  reconsideration 
and  provide  supplemental  information  to  the 
regional  director.  The  request  for 
reconsideration  will  not  be  considered  an 
appeal  but  will  toll  the  sixty  day  requirement 
to  file  an  appeal  until  a  ruling  is  received  on 
the  request  for  reconsideration. 

[FR  Doc.  96-6701  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  753&-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  NM-122;  Special  Conditions 
No.  25-ANM-111] 

Special  Conditions:  McDonnell 
Douglas  Model  DC9-10,  ^0,  -30,  -40, 
-50,  High-intensity  Radiated  Fields 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  McDonnell  Douglas  DC9- 
10,  -20,  -30,  —40,  -50  airplane.  This 
airplane  will  utilize  new  avionics/ 
electronic  systems  that  provide  critical 
data  to  the  flightcrew.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity  radiated  fields. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

DATES:  The  effective  date  of  these 
special  conditions  is  March  14, 1996. 
Comments  must  be  received  on  or 
before  April  6, 1996. 

ADDRESSES:  Comments  on  these  final 
special  conditions,  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Coimsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-122, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055—4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-122.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  hofidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cerald  Lakin,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
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Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 

Renton,  Washington,  98055—4056,  (206) 
227-1187. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exits  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  be  submitted  with  those  comments 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comments  to  Docket  No.  NM-122.” 

The  postcard  will  be  date  stamped  auid 
returned  to  the  commenter. 

Background 

On  June  25, 1995,  JanzAir  Consulting 
Services,  Suite  202,  Lee  Wagener  Blvd., 
Fort  Lauderdale,  Florida  33315-3570, 
applied  for  a  supplemental  type 
certificate  in  the  transport  airplane 
category  for  the  McDonnell  Douglas 
Model  DC9-10,  -20,  -30,  -40,  -50 
airplane.  The  E)C9-10,  -20,  -30,  -40, 

-50  is  a  low  swept  wing,  commercial  jet 
airplane  powered  by  two  Pratt  & 
Whitney  JT8D  turbofan  engines 
mounted  on  pylons  extending  fi'om  the 
aft  fuselage.  The  airplane  has  a  seating 
capacity  of  80  to  125  passengers,  and  a 
^maximum  takeoff  weight  of  85,700  to 
121,000  poimds.  The  flight  controls  will 
be  powered  and  capable  of  manual 
reversion. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  JanzAir  must  show,  except  as 
provided  in  §  25.2,  that  the  modified 
DC9-10,  -20,  -30,  -40,  -50  meets  the 
applicable  provisions  of  part  25, 
effective  February  1, 1965,  as  amended 
by  Amendments  25-1  through  25-83.  In 
addition,  the  proposed  certification 
basis  for  the  modified  DC9-‘'.0,  -20,  -30, 


—40,  -50  includes  part  34,  effective 
September  10, 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certification:  and  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  Ae  time  of 
certification.  No  exemptions  are 
anticipated.  The  special  conditions 
incorporated  herein  form  an  additional 
p«ul  of  the  type  certification  basis.  In 
addition,  the  certification  basis  may 
include  other  special  conditions  that  are 
not  relevant  to  these  special  conditions. 

If  the  Administrator  finds  that  the 
appUcable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  modified  DC9-10,  -20, 
-30,  —40,  -50  because  of  a  novel  or 
imusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  p>art  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  tjrpe  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  or  should  any  other 
model  already  included  on  ^e  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  McDonnell  Douglas  Model  DC9- 
10,  -20,  -30,  —40,  -50  airplane  avionics 
enhancement  will  utilize  electronic 
systems  that  perform  critical  functions, 
including  a  digital  Electronic  Flight 
Instrument  System  (EFIS),  attitude  and 
heading  reference  systems  (AHRS),  and 
air  data  systems  (ADS).  These  systems 
may  be  vulnerable  to  high-intensity 
radiiated  fields  (HIRE)  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  tmd  electronic  systems  firom 
HIRF.  Increased  power  levels  firom 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 


To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  sp>ecial  conditions  are  issued 
for  the  modified  McDonnell  Douglas 
DC9  which  require  that  new  technology 
electrical  and  electronic  systems,  such 
as  the  EFIS,  AHRS  and  ADS,  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  efiects  of  HIRF. 

High-Intensity  Radiated  Fields 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  ^e  advent  of  space 
and  satellite  commimications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airfteme  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below. 

1.  A  minimum  tf^at  of  100  volts  per 
meter  peak  electric  field  strength  fi'om 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  vrithout  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airfieme  of 
the  following  field  strengths  for  the 
fiequency  ranges  indicated. 


Frequency 

Peak 

(V/M) 

Aver¬ 
age  (V/ 
M) 

10  KHz-100  KHz . 

50 

50 

100  KHz-500  KHz . 

60 

60 

500  KHz-2000  KHz . 

70 

70 

2  MHz-30  MHz . 

200 

200 

30  MHz-100  MHz . 

30 

30 

100  MHz-200  MHz . 

150 

33 

200  MHz-400  MHz . 

70 

70 

400  MHz-700  MHz . 

4,020 

935 

700  MHz-1000  MHz . 

1,700 

170 

1  GHz-2  GHz  . 

5,000 

990 

2  GHz-4  GHz  . 

6,680 

840 

4  GHz-6  GHz  . 

6,850 

310 

6  GHz-8  GHz  . 

3,600 

670 

8  GHz-12  GHz  . 

3,500 

1,270 

12  GHz-18  GHz  . 

3,500 

360 

18  GHz-40  GHz  . 

2,100 

750 
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As  discussed  above,  these  special 
conditions  would  be  applicable  initially 
to  the  modified  Model  DC9-10,  -20, 

-30,  -40,  -50.  Should  JanzAir  apply  at 
a  later  date  for  a  supplemental  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well, 
imder  the  provisions  of  §  21.101(a)(1). 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  F^eral  Register.  However,  as 
issuance  of  the  supplemental  type 
certificate  for  the  fanzAir  modified  DC9 
airplane  is  planned  for  March  22, 1996, 
the  FAA  finds  that  good  cause  exists  for 
making  these  special  conditions 
effective  upon  issuance. 

Conclusion 

This  action  affects  certain  design 
features  only  on  the  modified  DC9-10, 
-20,  -30,  -40,  -50  airplane.  It  is  not  a 
rule  of  general  apphcabiUty  and  affects 
only  the  manufacturer  who  applied  to 
the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Federal 
Aviation  Administration,  Reporting  and 
record  keeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows; 

Authority:  49  U.S.C.  app.  1 344, 1348(c), 
1352, 1354(a),  1355, 1421  through  1431, 
1502, 1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.,  E.0. 11514;  and  49  U.S.C  106(g). 

The  Special  Conditions 

Accordingi3',  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  JanzAir 
modified  DC9-10,  -20,  -30,  -40,  -50 
airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  afiected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Fxmctions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 


Issued  in  Renton,  Washington,  on  March 
14, 1996. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  96-7000  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  94P-0216] 

Food  Labeiing:  Nutrient  Content  Ciaim 
for  “Extra” 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  include  the 
term  “extra”  as  a  synonym  for  the  term 
“added.”  This  action  is  in  response  to 
FDA’s  decision  to  grant  a  citizen 
petition  for  the  synonym  filed  by 
Darigold,  Inc.  FDA  concludes  that  the 
term  “extra”  is  a  clear  and  unambiguous 
synonym  for  “more”  and  is  consistent 
with  the  term  “added.” 

DATES:  The  regulation  is  effective  March 
22, 1996;  comments  hy  April  22, 1996. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  12420  Parklawn  Dr.,  rm  1- 
23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205—5916. 
SUPPLEMENTARY  INFORMATION: 

Section  403(r)(4)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act) 
provides  that  any  person  may  petition 
the  Secretary  of  Health  and  Human 
Services  (and,  by  delegation,  FDA)  to 
approve  nutrient  content  claims  that  are 
not  specifically  provided  for  in  FDA’s 
regulations.  In  the  Federal  Register  of 
January  6, 1993  (58  FR  2302),  FDA 
published  a  final  rule  entitled  “Food 
LabeUng:  Nutrient  Content  Claims, 
General  Principles,  Petitions,  Definition 
of  Terms;  Definitions  of  Nutrient 
Content  Claims  for  the  Fat,  Fatty  Acid, 
and  Cholesterol  Content  of  Food” 
(hereinafter  referred  to  as  “nutrient 
content  claims  final  rule”).  That  final 
rule,  among  other  things,  defined 
specific  nutrient  content  claims  that 
included  the  terms  “good  source,” 


“high,”  and  “more”  (§  101.54  (21  CFR 
101.54)),  and  established  procedures  for 
the  submission  and  review  of  petitions 
regarding  the  use  of  nutrient  content 
claims  (§  101.69  (21  CFR  101.69)). 

Section  101.69(n)  establishes  the 
procedures  to  petition  for  use  of  a 
synonymous  tenn. 

On  March  21, 1995,  FDA  received  a 
petition  fiom  Darigold,  Inc.,  P.O.  Box 
79007,  Seattle,  WA  98119,  to  establish 
the  term  “extra”  as  a  synonjnn  for  the 
term  “more”  (Ref.  1).  In  accordance 
with  procedures  established  in 
§  101.69(n),  FDA  concluded  that  the 
term  “extra”  is  a  clear  and  unambiguous 
synonym  for  “more”  and,  in  particular, 
is  consistent  with  the  term  “added.”  To 
evaluate  whether  the  tern:  “extra”  and 
existing  terms,  such  as  “more”  and 
“added,”  have  the  same  meaning,  FDA 
reviewed  definitions  for  the  term 
“extra”  in  current  dictionaries  and 
foimd  that  it  is  common  for  the  term 
“extra”  to  be  'defined  as  “more  than  is 
usual”  and  “additional.”  Both  meanings 
clearly  relate  “extra”  to  the  defined 
terms  “more”  and  “added.”  Based  on 
this  information,  FDA  concluded  that 
the  term  “extra”  would  be  commonly 
understood  to  have  the  same  meaning  as 
“more”  and  “added.”  It  advised  the  fim- 
of  this  in  a  letter  dated  October  30, 1995 
(Ref.2).  The  agency  also  explained  in  the 
October  30  letter  that  the  term  “extra” 
is  most  closely  synonymous  with  the 
term  “added”  in  that  it  suggests  that  the 
labeled  food  has  been  altered  compared 
to  a  similar  reference  food.  Therefore, 
the  agency  concluded  that  the  term 
“extra”  as  a  relative  claim  must  be  used 
in  the  same  way  that  the  term  “added” 
is  used,  as  specified  under 
(§101.13(j)(l)(i)(B)(2lCFR 
101.13(j)(l)(i)(B)). 

In  §  101.69(n)(4),  FDA  stated  that  as 
soon  as  practicable  following  the 
agency’s  decision  to  either  grant  or  deny 
a  petition  for  a  synonymous  term,  it 
vybuld  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  its 
decision,  and  that  if  it  grants  the 
petition,  FDA  will  fist  the  term  in  its 
nutrient  content  claims  regulation. 
Therefore,  in  this  document,  the  agency 
is  amending  §§  101.13(j)  and  101.54(e) 
to  include  the  term  “extra”  as  a 
synonym  for  the  term  “added.” 

I.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.  m.  and  4  p.  m.,  Monday 
through  Friday. 

1.  Darigold,  Inc.,  “Petition  for 
Synonymous  Term  ‘Extra’,”  March  18, 
1994  [CPI]. 
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2.  Scarbrough,  F.  Edward,  CFSAN, 
FDA,  Letter  to  Douglas  C.  Marshall, 
Dahgold,  Inc.,  October  30, 1995  [PAVl]. 

n.  Environmental  Impact 
The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  a}!  environmental  impact  statement 
is  required. 

in.  Analysis  of  Impact 

FDA  has  examined  the  economic 
implications  of  the  final  rule  amending 
21  CFR  part  101  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  which  maximize 
net  benefits  (including  potential 
economic,  environmental,  pubfic  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  requires  analyzing  options  for 
regulatory  relief  for  small  businesses. 
This  rule  provides  added  flexibifity  to 
existing  rules  governing  nutrient 
content  claims.  FDA  finds  that  this  final 
rule  is  not  a  significant  rule  as  defined 
by  Executive  Order  12866.  In  addition, 
in  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
impact  on  a  substantial  nmnber  of  small 
businesses. 

rV.  Paperwork  Reduction  Act 
This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et.  seq.). 

V.  Public  Comment 
FDA,  for  good  cause,  finds  that  this 
final  rule  is  aimoimcing  an  agency 
decision  reached  in  accordance  with  a 
procedure  estabUshed  by  statute,  and 
that  notice  and  public  procedure 
thereon  are  unnecessary.  However,  in 
accordance  with  21  CFR  10.40(e)(1), 
FDA  is  providing  30  days  for  comment 
on  whether  the  annoimced  action 
should  be  modified  or  revoked. 

Interested  persons  may,  on  or  before 
April  22, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301,  402,  403,  409, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

§101.13  [Amended] 

2.  Section  101.13  Nutrient  content 
claims — general  principles  is  amended 
in  petragraph  (j)(l)(i)(B)  by  adding  the 
word  “extra,”  before  the  word 
“fortified”. 

§101.54  [Amended] 

3.  Section  101.54  Nutrient  content 
claims  for  “good  source,”  “high,”  and 
“more,”  is  amended  in  the  first  sentence 
of  the  introductory  text  of  paragraphs 
(e)(1)  and  (e)(2)  hy  removing  the  words 
“‘enriched,’  and  ‘added’”,  and  adding  in 
their  place  the  words  “‘enriched,’ 
‘added,’  and  ‘extra’”. 

Dated:  Nfbch  14, 1996. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  96-6942  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AH86 

Travel  Time;  Removal  of  Obsolete 
Provisions  From  the  CFR 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Correcting  amendments. 

SUMMARY:  In  a  dociunent  published  in 
the  Federal  Register  on  June  29, 1976 
(41  FR  26681),  we  deleted  the  material 
currently  included  in  paragraphs  (i),  (ii), 
and  (iii)  of  38  CFR  3.6(b)(7X  These 
paragraphs  concerned  travel-time 
provisions  for  determining  whether  a 
person  was  on  “active  duty”  for 
purposes  of  VA-benefit  eligibility.  They 
were  deleted  because  they  were  obsolete 


and  no  longer  served  any  purpose. 
Inadvertently,  the  deletions  were  never 
reflected  in  the  Code  of  Federal 
Regulations.  Accordingly,  this 
document  makes  a  correction  in  the 
Code  of  Federal  Regulations  by  deleting 
said  paragraphs  (b)(7)  (i),  (ii),  and  (iii). 
EFFECTIVE  DATE:  March  22. 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  telephone  (202) 
273-7210. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Accordingly,  38  CFR  part  3  is 
corrected  as  follows: 

PART  3— ADJUDICATION 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

§3.6  [Corrected] 

2.  Section  3.6  is  amended  by 
removing  paragraphs  (b)(7)  (i),  (ii),  and 

(iii). 

Dated:  March  15, 1996. 

Thomas  O.  Gessel, 

Director,  Office  of  Regulations  Management, 
Office  of  General  Counsel. 

(FR  Doc.  96-6800  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-1 8-01 -7262a;  A-1-FRL-6427-8] 

Approval  and  Promulgation  of  Air 
C^ality  Implementation  Plans;  Rhode 
Island:  Emissions  Caps 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Rhode  Island. 
This  revision  approves  Air  Pollution 
Control  Act  (ATC)  29.3  entitled 
“Emissions  Caps,”  into  the  Rhode 
Island  SIP.  The  intended  effect  of  this 
action  is  to  approve  a  SIP  revision  by 
the  State  of  Rhode  Island  to  incorporate 
regulations  for  the  issuance  of  federally 
enforceable  operating  permits  which 
restrict  sources’  potential  to  emit  criteria 
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pollutants  such  that  sources  can  avoid 
reasonably  available  control  technology 
(RACT),  title  V  operating  permit 
requirements,  or  otherwise  applicable 
requirements.  This  action  also  extends 
federal  enforceability  to  limits  on 
hazardous  air  pollutants  (HAPs).  This 
action  is  being  taken  in  accordance  with 
sections  110  and  112(1)  of  the  Clean  Air 
Act. 

OATES:  This  action  is  effective  May  21, 
1996,  xmless  notice  is  received  April  22, 
1996,  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Dave  Fierra  Director,  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building,  Boston, 
MA  02203-2211.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  (LE-131),  Washington, 
D.C.  20460;  and  Division  of  Air  and 
Hazardous  Materials  Division  of  Rhode 
Island  Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence,  Rhode  Island  02908. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
Gagnon  (617) 565-3500. 

SUPPLEMENTARY  INFORMATION:  On  May 
22, 1995,  the  State  of  Rhode  Island 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP)  to 
incorporate  regulations  for  the  issuance 
of  federally  enforceable  operating 
permits.  The  revision  consists  of  the 
addition  of  APC  23.9  entitled 
“Emissions  Caps.”  The  State  of  Rhode 
Island  adopted  these  regulations  in 
order  to  have  the  authority  to  issue 
federally  enforceable  operating  permits 
under  its  SIP.  In  order  to  extend  the 
federal  enforceahility  of  state  operating 
permits  to  hazardous  air  pollutants 
(HAPs),  EPA  is  also  approving  this 
regulation  pursuant  to  section  112(1)  of 
the  Act. 

Summary  of  SIP  Revision 

The  State  of  Rhode  Island’s  principal 
purpose  for  adopting  the  operating 
permit  regulations  of  APC  29.3  is  to 
have  a  federally  enforceable  means  of 
expeditiously  restricting  potential 
emissions  such  that  sources  can  avoid 
RACT,  title  V  operating  permit 
requirements,  or  otherwise  applicable 
requirements,  as  well  as  reduce  annual 


compliance  fees.  The  operating  permit 
provisions  in  title  V  of  the  Cletm  Air  Act 
Amendments  of  1990  have  created 
additional  interest  in  mechtmisms  for 
limiting  sources’  potential  to  emit, 
thereby  allowing  the  sources  to  avoid 
being  defined  as  “major”  with  respect  to 
title  V  operating  permit  programs.  A  key 
mechanism  for  such  limitations  is  the 
use  of  federally  enforceable  state 
operating  permits  (FESOPs).  The  EPA 
issued  general  guidance  on  FESOPs  in 
the  Federal  Register  on  Jime  28, 1989 
(54  FR  27274).  This  rule  making 
evaluates  whether  Rhode  Island  has 
satisfied  the  requirements  for  this  type 
of  federally  enforceable  limitation  on 
potential  to  emit.  Each  of  the  five 
criteria,  as  specified  in  the  Federal 
Register  of  Jime  28, 1989,  for  approval 
of  a  state’s  program  for  the  issuance  of 
FESOPs  under  its  SIP  and  how  the 
state’s  submittal  satisfies  those  criteria 
are  presented  below: 

Criterion  1,  The  state’s  operating 
permit  program  (i.e.  the  regulations  or 
other  administrative  framework 
describing  how  such  permits  are  issued) 
must  be  submitted  to  and  approved  by 
EPA  as  a  SIP  revision:  On  May  22, 1995, 
the  State  of  Rhode  Island  submitted  an 
administratively  and  technically 
complete  SIP  revision  request  to  EPA 
consisting  of  Air  Pollution  Control 
Regulation  No.  29.3  “Emissions  Caps.” 
That  SIP  revision  is  the  subject  of  this 
rule  making  action. 

Criterion  2.  The  SIP  revision  must 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  te^ms  and 
limitations  of  such  permits  (or 
subsequent  revisions  of  the  permit  made 
in  accordance  with  the  approved 
operating  permit  program)  and  provide 
that  permits  which  do  not  conform  to 
the  operating  permit  program 
requirements  and  the  requirements  of 
EPA’s  underlying  regulations  may  be 
deemed  not  “federally  enforceable”  by 
EPA:  APC  29.3.5(b)  requires  sources  to 
obtain  permits  to  operate  and  authorizes 
Rhode  Island  to  establish  terms  and 
conditions  in  these  permits«that  are 
federally  enforceable  to  “ensure  that 
emissions  are  limited  by  quantifiable 
and  enforceable  means.”  Additionally, 
29.3.9  requires  that  no  source  may 
operate  after  the  time  it  is  required  to 
submit  a  timely  and  complete 
application  for  an  operating  permit 
under  APC  29,  except  in  compliance 
with  an  emissions  cap  or  an  operating 
permit. 

Criterion  3.  The  state  operating  permit 
program  must  require  that  all  emission 
limitations,  controls,  and  other 
requirements  imposed  by  such  permits 
will  be  at  least  as  stringent  as  any 
applicable  limitations  and  requirements 


contained  in  the  SIP,  or  enforceable 
under  the  SIP,  and  that  the  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  “federally  enforceable”  (e.g. 
standards  established  under  Section  111 
and  112  of  the  Clean  Air  Act):  APC 
29.3.5  contains  regulatory  provisions 
which  state  the  emissions  cap  issued  by 
the  Division  will  be  at  least  as  stringent 
as  any  applicable  requirement  and  the 
emissions  cap  will  not  waive  or  make 
less  stringent  any  applicable 
requirement.  Applicable  requirement  is 
defined  in  APC  29  to  include  all  SIP 
requirements. 

Criterion  4.  The  limitations,  controls, 
and  requirements  of  the  state’s  operating 
permits  must  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter:  APC  29.3.5  and 
29.3.7  contain  regulatory  provisions 
which  satisfy  this  criterion.  Emission 
cap  permits  must  be  renewed  every  five 
years,  but  remain  enforceable  pending 
DEM’s  action  and  timely  renewal 
application.  In  addition,  subparagraphs 
29.3.5(b)  and  (c)  require  that  permit 
restrictions  contain  combinations  of 
production  and/or  operational 
limitations  to  ensure  emissions  are 
limited  by  quantifiable  and  enforceable 
means,  including  keeping  sufficient 
records  to  show  limitations  are 
followed. 

Criterion  5.  The  state  operating 
permits  must  be  issued  subject  to  public 
participation.  This  means  that  the  state 
agrees,  as  part  of  its  program,  to  provide 
EPA  and  the  public  with  timely  notice 
of  the  proposal  and  issuance  of  such 
permits,  and  to  provide  EPA,  on  a 
timely  basis,  with  a  copy  of  each 
proposed  (or  draft)  and  final  permit 
intended  to  be  “federally  enforceable.” 
This  process  must  also  provide  for  em 
opportunity  for  public  comment  on  the 
permit  applications  prior  to  issuance  of 
the  final  permits:  APC  29.3.6  contains 
provisions  that  the  Division  will  either 
deny  the  emissions  cap  or  give  public 
notice  of  its  intention  to  issue  an 
emissions  cap.  The  general  public  will 
be  notified  of  DEM’s  intention  to  issue 
an  emissions  cap  by  publishing  a  notice 
in  a  newspaper.  The  applicant,  EPA, 
city  or  town  executives  where  a  source 
is  located,  and  persons  who  request  to 
be  on  a  mailing  list  will  be  sent  a  copy 
of  the  notice. 

The  State  of  Rhode  Island  has  also 
requested  approval  of  its  Emissions 
Caps  program  under  section  112(1)  of 
the  Act  for  the  purpose  of  creating 
federally  enforceable  limitations  on  the 
potential  to  emit  of  HAPs.  Approval 
under  section  112(1)  is  necessary 
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because  the  SIP  approval  discussed 
above  only  extends  to  criteria  pollutants 
for  which  EPA  has  estabUshed  national 
ambient  air  quaUty  standards  imder 
section  109  of  the  Act.  Federally 
enforceable  limits  on  criteria  pollutants 
or  their  precursors  (i.e.,  VOCs  or  PM- 
10)  may  have  the  incidental  effect  of 
limiting  certain  HAPs  listed  pursuant  to 
section  112(b).'  As  a  legal  matter,  no 
additional  program  approval  by  the  EPA 
is  reqviired  beyond  Sff*  approval  imder 
section  110  in  order  for  these  criteria 
pollutant  limits  to  be  recognized  as 
federally  enforceable.  However,  section 
112  of  the  Act  provides  the  underlying 
authority  for  controlling  all  HAP 
emissions,  regardless  of  their 
relationship  to  criteria  pollutant 
controls. 

The  EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  tmd  approving  the  programs 
under  section  112(1).  The  June  28, 1989 
notice  does  not  address  HAPs  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112.  The  Jime 
28, 1989  criteria  are  basic  principles 
which  are  not  imique  to  criteria 
pollutants.  Therefore,  the  five  criteria 
discussed  above  are  appUcable  to 
FESOP  approvals  imder  section  112(1) 
as  well  as  under  section  110. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989  notice,  a  FESOP 
program  for  HAPs  must  meet  the 
statutory  criteria  for  approval  under 
section  112(1)(5).  Section  112(1)  allows 
the  EPA  to  approve  a  program  only  if 
the  program:  (1)  Contains  adequate 
authority  to  assure  compliemce  with  any 
section  112  standard  or  requirement;  (2) 
provides  for  adequate  resources;  (3) 
provides  for  an  expeditious  schedule  for 
assuring  compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  ^A  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  HAPs,  in  Subpart  E  of  Part  63, 
the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act. 

(S^  58  FR  62262,  November  26, 1993.) 
The  EPA  currently  anticipates  that  these 
regulatory  criteria,  as  they  apply  to 
FESOP  programs,  will  mirror  those  set 
forth  in  the  June  28, 1989  notice.  FESOP 
programs  approved  pursuant  to  section 
112(1)  prior  to  the  planned  Suhpart  E 
revisions  will  be  approved  as  meeting 
the  criteria  in  EPA’s  June,  1989  notice. 


'  The  EPA  issued  guidance  on  tanuary  25, 1995 
addressing  the  technical  aspects  of  how  these 
criteria  pollutant  limits  may  be  recognized  for 
purposes  of  limiting  a  source’s  potential  to  emit  of 
HAP  to  below  section  112  major  source  levels. 


Therefore,  further  approval  actions  for 
those  programs  will  not  be  necessary. 

The  EPA  beUeves  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potenti^  to  emit 
HAPs  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E.  EPA  is 
therefore  approving  Rhode  Island’s 
Emissions  Caps  program  now  so  that 
Rhode  Island  may  begin  to  issue 
federally  enforceable  synthetic  minor 
permits  as  soon  as  possible. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  the 
EPA  believes  Rhode  Island’s  Emissions 
Caps  program  contains  adequate 
authority  to  assure  compliance  with 
section  112  requirements  since  the  third 
criterion  of  the  June  28, 1989  notice  is 
met,  that  is,  the  program  in  APC  29.3.5 
states  that  all  requirements  in  the 
Emissions  Caps  program  must  be  at  least 
as  stringent  as  all  other  appUcable 
federally  enforceable  requirements.  In 
connection  with  EPA ’s  review  of  Rhode 
Island’s  title  V  operating  permit 
program,  EPA  has  also  conducted  an 
extensive  analysis  of  Rhode  Island’s 
underlying  au^ority  to  enforce  HAP 
limits.  Please  note  that  a  source  which 
receives  an  Enussions  Caps  permit  may 
still  need  a  title  V  operating  permit 
under  APC  29  if  EPA  promulgates  a 
MACT  standard  which  requires  non¬ 
major  sources  to  obtain  title  V  permits. 

Regarding  the  requirement  for 
adequate  resources,  the  EPA  beUeves 
Rhode  Island  has  demonstrated  that  it 
can  provide  for  adequate  resources  to 
support  the  Emissions  Caps  program 
through  an  aimual  compliance/ 
assurance  fee  and  a  permit  fee.  EPA 
beUeves  this  mechanism  will  be 
sufficient  to  provide  for  adequate 
resources  to  implement  this  program. 
For  more  information  regarding  the  fees 
program,  refer  to  the  Technical  Support 
Document. 

The  EPA  also  beUeves  that  Rhode 
Island’s  Emissions  Cap  program 
provides  for  an  expeditious  schedule 
which  assures  compUance  with  section 
112  requirements.  This  progtam  will  be 
used  to  aUow  a  source  to  estabUsh  a 
voluntary  limit  on  potential  to  emit  to 
avoid  being  subject  to  a  CAA 
requirement  appUcable  on  a  particular 
date.  Nothing  in  Rhode  Island’s  program 
would  allow  a  source  to  avoid  or  delay 
compUance  with  a  CAA  requirement  if 
it  fails  to  obtain  an  appropriate  federally 
enforceable  Umit  by  the  relevant 
deadline.  Finally,  ffie  EPA  beUeves  it  is 
consistent  with  the  intent  of  section  112 
and  the  Act  for  States  to  provide  a 
mechanism  through  which  sources  may 
avoid  classification  as  a  major  source  by 
obtaining  a  federally  enforceable  Umit 
on  potential  to  emit.  EPA  has  long 


recognized  federally-enforceable 
emissions  or  operational  limits  as  a 
means  to  stay  below  major  source 
thresholds  under  the  Act.  This  approval 
merely  appUes  the  same  principles  to 
another  set  of  poUutants  and  regulatory 
requirements  under  the  Act. 

The  EPA’s  review  of  this  SIP  revision 
indicates  the  criteria  for  approval  as 
provided  in  the  June  28, 1989  Federal 
Register  notice  (54  FR  27282)  and  in 
section  112(1)(5)  of  the  Act  have  been 
satisfied. 

During  the  development  of  this  rule, 
EPA  and  Rhode  Island  have  been  asked 
whether  permits  the  State  has  issued 
pursuant  to  these  regulations  prior  to 
today’s  action  approving  this  program 
into  the  SIP  are  nevertheless  federally 
enforceable.  In  the  preamble  to  the 
regulations  that  EPA  promulgated  on 
June  28, 1989  (54  FR  27274),  which  set 
forth  the  five  criteria  outlined  above  for 
a  federally  enforceable  operating  permit 
program,  EPA  indicated  that  it  would 
"consult  with  States  on  methods  by 
which  existing  operating  permits  could 
be  made  fedei^ly  enforceable  under  a 
subsequently  approved  State  operating 
permits  program.’’  54  FR  at  27284.  The 
preamble  went  on  to  discuss  options  for 
securing  EPA  approved  of  previously 
issued  permits.  As  EPA  concluded  in  its 
approval  of  the  Illinois  FESOP  program 
(57  FR  at  59931  (Dec.  17, 1992)),  these 
options  were  not  intended  to  be  a 
complete  fist  of  alternatives.  To  avoid 
burdensome  requirements  to  reprocess 
each  previously  issued  permit,  EPA  will 
use  the  same  approach  announced  in 
that  Illinois  approval  for  determining 
whether  such  permits  are  federally 
enforceable  and  for  ratifying  their  status 
as  enforceable  under  the  approved  SIP. 

EPA  today  finds  the  existmg  Rhode 
Island  regulations  to  be  consistent  with 
federal  requirements.  If  the  State 
followed  its  own  procedures,  each 
permit  issued  under  this  regulation  was 
subject  to  public  notice  and  comment, 
with  notice  to  EPA.  Moreover,  the 
regulation  requires  each  permit  to  be 
enforceable  as  a  practical  matter. 
Therefore,  EPA  will  consider  all 
previously  issued  operating  permits 
which  were  process^  in  a  manner 
consistent  with  the  State  regulations 
federally  enforceable  with  the 
promulgation  of  this  rule,  provided  that 
any  permits  the  State  wishes  to  make 
federally  enforceable  are  submitted  to 
EPA  and  are  accompanied  by 
documentation  that  the  pitx^ures 
approved  today  were  followed  in 
issuing  the  permit. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
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conunents.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  21, 1996, 
unless  adverse  or  critical  comments  are 
received  by  April  22, 1996. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
pubhshing  a  subsequent  dociiment  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
Action  will  be  effective  on  May  21, 1996. 

Final  Action 

EPA  is  approving  APC  29.3 
“Emissions  Caps”  effective  in  the  State 
of  Rhode  Island  on  May  18, 1995  imder 
sections  110  and  112(1)  of  the  CAAA. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110, 
section  112(1),  and  subchapter  I,  Part  D 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 


January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  fi:om  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubUc  of  these 
tables. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

.  Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be^filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  21, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and,least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA^s  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi’om  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated;  January  30, 1996. 

John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  OO — Rhode  Island 

2.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(45)  to  read  as 
follows: 

§  52.2070  Identification  of  plan. 
***** 

(c)  *  *  * 

(45)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  on  May  15, 
1995 

(i)  Incorporation  by  reference. 

(A)  Letter  finm  the  Rhode  Island 
Department  of  Environmental  Protection 
dated  May  15, 1995  submitting  a 
revision  to  the  Rhode  Island  State 
Implementation  Plan. 

(B)  Air  Pollution  Control  Regulation 
29.3  “Emissions  Caps”;  effective  in  the 
State  of  Rhode  Island  on  May  18, 1995. 

(ii)  Additional  materials. 

(A)  Non-regulatory  portions  of  the 
submittal. 

3.  In  §  52.2081  Table  52.2081  is 
amended  by  adding  new  entry  for  state 
citation  APC  29.3  to  read  as  follows: 

§  52.2081  EPA-Approved  Rhode  Island 
State  regulations. 

***** 
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Title/subject 

Date  adopt- 

Date  approved 
by^A 

Federal  Reg- 

52.2070  (45) 

ed  by  State 

ieter  citation 

Commer^s/unapproved  sections 

No.  29.3  ...  EMISSIONS . 

*  • 

4/2a'95 

March  22. 1996 

[Insert  FR  cita¬ 
tion  from  pub¬ 
lished  date). 

* 

e  e  • 

This  rule  limits  a  source’s  potential  to  emit  therefore 
avoiding  RACT.  title  V  operating  permits. 

[FR  Doc.  96-6601  Filed  3-21-96;  8:45  am] 
BU.UNO  CODE  6S60-60-P 


40  CFR  Part  52 

[WI64-01-7169a;  FRL-5437-q 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Wisconsin;  Rate- 
of'Progress  and  Contingency  Plans 

AQENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action,  USEPA  is 
approving  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for  the 
purpose  of  satisfying  the  rate-of-progress 
and  contingency  plan  requirements  of 
the  Clean  Air  Act  (Act)  which  will  aid 
in  ensiuing  the  attainment  of  the 
national  ambient  air  quality  (NAAQS) 
for  ozone. 

DATES:  This  “direct  final”  rule  will  be 
effective  May  21, 1996,  imless  USEPA 
receives  adverse  or  critical  comments  by 
April  22, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
to:  Carlton  T.  Nash.  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division. 

Air  Programs  Branch  (AR-18J).  77  West 
Jackson  Boulevard.  Chicago.  Illinois. 
60604. 

Copies  of  the  documents  relevant  to 
this  action  are  available  at  the  ^bove 
address  for  public  inspection  dining 
normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
J.  Beeson  at  (312)  353-4779. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15. 1990.  Congress 
enacted  amendments  to  the  1977  Clean 
Air  Act  (CAA);  Public  Law  101-549, 104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  Section  182(b)(1)  of  the  CAA 
reqviires  all  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
submit  a  SIP  revision  by  November  15, 
1993,  which  describes,  in  part,  how 
these  areas  will  achieve  an  actual 
emissions  reduction  of  at  least  15 
percent  dvuing  the  first  6  years  after 


enactment  of  the  CAA  (November  15, 
1996).  Emissions  and  emissions 
reductions  shall  be  calculated  on  a 
typical  weekday  basis  for  the  “peak”  3* 
month  ozone  period  (generally  Jime 
through  August). 

The  15  percent  VOC  emissions 
reduction  required  by  November  15, 

1996  is  defined  within  this  docmnent  as 
“rate-of-progress.”  Fiuthermore,  the 
portion  of  the  SIP  revision  that 
illustrates  the  plan  for  the  achievement 
of  the  emissions  reduction  is 
subsequently  defined  in  this  docmnent 
as  the  “rate-of-progress  plan.” 

In  addition,  section  172(c)(9)  requires 
moderate  and  above  areas  to  adopt 
contingency  measures  by  November  15, 
1993.  ^e  General  Preamble  states  that 
the  contingency  measures  generally 
must  provide  r^uctions  of  3  percent  of 
the  emissions  fiem  the  adjusted  base 
year  inventory.  While  all  contingency 
measiues  must  be  fully  adopted  rules  or 
measiues,  the  State  can  use  these 
measiues  in  2  different  ways.  The  State 
can  use  its  discretion  to  implement  any 
contingency  measiues  it  wants  before 
1996.  Alternatively,  the  State  may 
decide  not  to  implement  a  measure  until 
the  area  has  fail^  to  either  make  rate- 
of-progress  or  attain  the  national 
ambient  air  quality  standards  (NAAQS). 
In  that  situation,  the  reductions  must  be 
achieved  in  the  year  following  that  in 
which  the  failure  has  been  identified. 

n.  Wisconsin's  SIP  Sulmittal 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  State  of  Wisconsin  held  a  public 
hearing  on  October  14, 1993,  to  receive 
public  comment  on  the  implementation 
plan  for  their  moderate  and  above  ozone 
nonattainment  areas.  Following  the 
public  hearing  the  plan  was  adopted  by 


the  State  Natural  Resources  Board  and 
signed  by  the  Governor’s  designee, 
George  Meyer  on  September  9, 1993, 
and  submitted  to  USEPA  on  November 
15, 1993  as  a  proposed  revision  to  the 
SIP. 

The  SIP  revision  was  reviewed  by 
USEPA  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  Part  51,  Appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  Because  neither  plan  included 
fully  adopted  rules  for  all  the  measures 
list^  in  the  plans,  these  submittals 
were  deemed  incomplete. 

On  July  13, 1995,  the  State  made  a 
supplemental  submittal  which  included 
fu%  adopted  rules  for  both  the  rate-of- 
progress  and  contingency  plan.  On  July 
18,  the  State’s  SIP  submitt^  was 
deemed  complete. 

m.  The  USEPA’s  Analysis  of 
Wisconsin's  Rate-of-Progress  and 
Contingency  Plans 

The  USEPA  has  reviewed  the  State’s 
submittal  for  consistency  with  the 
requirements  of  USEPA  regulations.  A 
summary  of  USEPA’s  analysis  is 
provided  below.  More  detailed  support 
for  approval  of  the  State’s  submitt^  is 
contained  in  a  Technical  Support 
Document  (TSD),  dated  January  10, 
1996,  which  is  available  from  the 
Region  5  Office,  listed  above. 

A.  Accurate  Emission  Inventory 

Sections  172(c)(3)  and  182(b)(1)  of  the 
Act  require  that  nonattainment  plan 
provisions  include  a  comprehensive, 
accurate,  current  inventory  of  actual 
emissions  fiom  all  sources  of  relevant 
pollutants  in  the  nonattainment  area. 
Because  the  approval  of  such 
inventories  is  necessary  to  an  area’s 
rate-of-progress  plan  and  attainment 
demonstration,  the  emission  inventory 
must  be  approved  prior  to  or  with  the 
rate-of-progress  plan  submission. 

On  June  15, 1994,  USEPA  approved 
Wisconsin’s  base  year  inventory. 
Therefore,  Wisconsin  has  a 
comprehensive,  accurate,  current 
inventory  of  actual  emissions  fiom  all 
sources  of  relevant  pollutants  in  the 
nonattainment  area. 
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B.  Calculation  of  the  Adjusted  Base 
Year  Inventory 

The  Act  sjpecifies  the  emission 
baseline  horn  which  the  15  percent 
reduction  is  calculated.  This  baseline 
value  is  termed  the  1990  adjusted  base 
year  inventory.  Section  182(b)(1)(D) 
excludes  from  the  baseline  the 
emissions  that  would  be  eliminated  by 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  regulations  promulgated  by 
January  1, 1990,  and  feid  vapor 
pressure  (RVP)  regulations  (55  FR 
23666,  Jime  11, 1990),  whi(±  require 
maximiun  RVP  limits  in  nonattainment 
areas  during  the  peak  ozone  season. 

The  adjusted  base  year  inventory  is 
determined  by  starting  with  the 
emission  inventory,  and  then  removing 
all  biogenic  emissions  as  well  as 
emissions  from  sources  located  outside 
of  the  designated  nonattainment 
boimdary.  The  resulting  inventory  is 
termed  the  rate-of-progress  base  year 
inventory.  The  rate-of-progress  base  year 
inventory  is  then  adjusted  by  removing 
the  expected  FMVCP  and  RVP 
reductions  in  order  to  derive  the 
adjusted  base  year  inventory. 

Wisconsin  used  USEPA’s  MOBILE5a 
emission  factor  model  to  correctly 
calculate  its  adjusted  base  year 
inventory.  Wisconsin’s  dociunentation 
includes  the  actual  1990  motor  vehicle 
emissions  using  1990  vehicle  miles 
traveled  (VMT)  and  MOBILESa  emission 
factors,  and  the  adjusted  emissions 
using  1990  VMT  and  the  MOBILE 
emission  factors  in  calendar  year  1996 
with  the  appropriate  RVP  for  the 
nonattainment  area  as  mandated  by 
USEPA.  The  plan  includes  adequate 
information  on  how  the  MOBILESa 
model  was  run  to  calculate  the  expected 
emission  reductions  from  FMVCP  and 
RVP. 

As  specified  by  the  Act,  section 
182(b)(1)(B),  preenactment  banked 
emission  credits  were  not  included  in 
any  of  Wisconsin’s  inventories. 

Provided  below  is  a  tabular  siunmary 
of  the  emission  inventories  calculated 
above. 


Emissions  inventory 

Tons 

per 

day 

A.  1990  Base  Year  Emission  Inven- 

tory  . 

559.9 

B.  1M0  Rate-of-Progress  Inventory  . 

409.5 

C.  Emission  Reductions  from  the 

pre-1990  FMVCP  and  Phase  II 

RVP  expected  by  1996  . 

70.2 

D.  1990  Adjusted  Base  Year  Inven- 

tory  (B-C) . 

339.3 

C.  Required  Reductions 

The  adjusted  base  year  inventory  is 
multiplied  by  0.15  to  calculate  the 
amoimt  of  the  required  rate-of-progress 
emission  reduction.  The  amount  of 
reductions  necessary  to  meet  the 
contingency  plan  requirement  is  3 
percent  of  the  adjusted  base  year 
inventory.  Therefore  the  adjusted  base 
year  inventory  is  multiplied  by  0.03  to 
calculate  the  amount  of  required 
reductions  for  the  contingency  plan 
requirement. 

Shown  below  is  a  table  summarizing 
the  amoimt  of  required  reductions  for 
the  rate-of-progress  and  contingency 
plems. 


Inventory 

Tons 

per 

day 

1990  Adjusted  Base  Year  Inventory 

339.3 

Reduction  for  Rate-of-Progress  Re- 

quirement  . 

50.9 

Reduction  for  Contingency  Require- 

ment . . 

10.2 

Therefore,  to  meet  the  rate-of-progress 
requirement,  Wisconsin’s  plan  must 
provide  for  at  least  a  50.9  tons  per  day 
(tpd)  reduction,  net  of  growth,  in  VOC 
emissions.  In  addition,  to  meet  the 
contingency  requirement,  the  State’s 
plan  must  provide  for  at  least  a  10.2  tpd 
reduction,  net  of  growth,  in  VOC 
emissions. 

Under  section  182(b)(1)(D)  of  the  Act, 
the  following  reductions  are  not 
creditable  towards  the  rate-of-progress 
reductions:  (1)  FMVCP  regulations 
promulgated  by  January  1, 1990;  (2)  RVP 


regulations;  (3)  RACT  corrections;  and 
(4)  inspection  and  maintenance  (I/M) 
corrections.  Thus,  the  total  expected 
reductions  comprise  the  amount  of 
reductions  necessary  to  meet  the  rate-of- 
progress  requirement  and  the  expected 
reductions  from  the  four  noncre^table 
programs  just  described. 

Wisconsin  has  documented  the 
correct  amount  for  the  total  expected 
reductions  in  the  nonattainment  area  by 
showing  each  step,  discussing  any 
assumptions  made,  and  stating  the 
origin  of  the  number  used  in  the 
calculations. 

D.  Projected  Emission  Inventory 

Emission  projections  for  sources 
within  an  air  basin  are  needed  to 
determine  if  the  rate-of-progress 
requirements  in  the  Act  are  met  and  to 
determine  if  the  area  will  attain  the 
NAAQS  by  the  applicable  attainment 
date.  The  purpose  of  projecting  the 
emission  inventories  into  the  future  is 
not  solely  to  predict  what  is  likely  to 
happen,  but  also  to  test  the  ability  of  the 
regulations  in  the  control  strategy  to 
meet  the  rate-of-progress  goals  and 
attain  the  ozone  NAAQS. 

Growth  factors  are  not  included  in  the 
calculations  of  the  1990  adjusted  base 
year  inventory  or  the  1996  target. 
Growth  factors  are  needed,  however,  to 
project  emissions  to  1996  for  the  rate-of- 
progress  demonstration  as  part  of  the 
rate-of-progress  plan. 

Wisconsin  has  included  growth 
factors  documenting  assumptions  made. 
The  State’s  calculations  for  growth  in 
the  on-road  mobile,  industrial,  and  area 
source  sectors  is  11.6,  0.5,  and  2.1  tpd 
respectively.  These  growth  estimations 
were  calculated  in  a  manner  consistent 
with  USEPA’s  guidance. 

E.  Control  Measures 

The  revision  submitted  by  the  State 
lists  a  series  of  control  measures 
projected  to  achieve  a  63.8  tpd 
reduction  in  VOC  emissions.  See  the 
table  below  for  list  of  the  measures  and 
their  associated  reductions. 


Control  measure 

Expected 

reductions 

Imple¬ 
mented  by 
Nov.  1996 

On  road  mobile  sector: 

94-96  tailpipe  and  evaporative . 

0.72 

I/M  and  RFG  (severe  counties)  . 

34.06 

I/M  (Sheboygan  County) . . . 

0.98 

ECO  . ”... . . 

1.57 

0.57 

Federal  detergent  additive  rule . 

RFG — Class  C  (nxxlerate  counties) . . . 

1.50 

RFG — Class  B  (severe  counties)  . . . 

5.66 

Wood  furniture  coating  . 

Misc.  wood  product  coating 


Industrial  Sector 


2.38 

0.91 
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Yeast  manufacturing .  0.73 

Screen  printing  controls  . . 0.12 

Foundries— gray  iron  arxl  steel  . . . .  0.06 

Industrial  adhesives . . . . .  0.21 

Lithography  . 0.58 

Degreasing . . . .  2.01 

Area  Sources 

AIM  coatings . . . ......J.. . .  3.77 

Autobody  refinishing  . 2.91 

RFG  (off-road)  . 1.56 

Federal  rKXwoad  engine  standards  . . . . . .  0.87 

Stage  II  vapor  recovery  . 7.70 

Traffic  martungs  . 3.62 

Gas  station  tank  breathing  . . . . . . . .  0.91 

Consumer  arxf  commercial  products . 2.80 


F.  Rate-of-Progress  and  Contingency 
Plan  Demonstrations 

Overall,  a  State’s  rate-of-progress  and 
contingency  plans  must  provide  for  an 
18  percent  reduction  in  VOC  emissions, 
of  which  rules  for  15  percent  must  be 
implemented  by  November  15, 1996. 

For  Wisconsin  this  means  that  at  a 
minimum  the  State’s  plan  must  provide 
for  a  61.1  tpd  reduction  in  VOCs,  of 
which  at  least  50.9  tpd  of  these 
reductions  must  be  achieved  by 
November  15, 1996. 

The  State’s  plan  provides  for  a  62.0 
tpd  reduction,  net  of  growth,  in  VOCs  of 
which  54.8  tpd  will  1m  accomplished  by 
November  15, 1996.  For  measures  not 
implemented  by  1996,  Wisconsin’s  SIP 
clearly  states  the  trigger  mechanisms,  a 
schedule  of  the  implementation  of  the 
measures,  and  an  indication  that  the 
measures  will  be  implemented  with  no 
further  action  by  the  State  or  USEPA 
(e.g.,  additional  rulemaking  actions  such 
as  public  hearings  or  legislative  review). 
Therefore  the  State’s  plan  meets  the 
minimum  program  requirements. 

G.  Enforceability  Issues 

All  measiires  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  USEPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  Act,  and  57  FTl 
13556).  T^e  USEPA  criteria  addressing 
the  enforceability  of  SIP’s  and  SIP 
revisions  were  stated  in  a  September  23, 
1987  memorandum  (with  attachments) 
from  J.  Craig  Potter,  Assistant 
Administrator  for  Air  and  Radiation  (see 
57  FR  13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  [see  section  110(a)(2)(C)  of  the 
Act]. 

Each  rule  has  been  or  will  be 
independently  reviewed  and  approved 
by  USEPA  as  part  of  the  State’s  SIP.  Part 


of  this  review  process  includes  a  review 
of  the  enforceability  of  the  rule.  Rules 
that  are  not  enforceable  will  not  be 
approved  by  USEPA. 

H.  Concluding  Statement 

'The  USEPA  has  reviewed  Wisconsin’s 
rate-of-progress  and  contingency  plan 
SIP  revisions  submitted  to  USEPA  as 
described  above.  The  materials 
contained  in  these  SIP  revisions 
represent  an  acceptable  approach  to  the 
rate-of-progress  and  contingency  plan 
requirements  and  meet  all  the  criteria 
reqrured  for  approvability. 

IV.  Action 

The  USEPA  approves  Wisconsin’s 
rate-of-progress  and  contingency  plan 
SIP  submittals.  With  this  action,  USEPA 
incorporates  Wisconsin’s  rate-of-  . 
progress  and  contingency  plan  SIP 
revision  into  the  SIP,  mak^g  them 
federally  enforceable. 

For  the  purposes  of  transportation 
conformity  determinations,  final 
approval  of  this  rate-of-progress  plan 
revision  would  eliminate  the  need  for  a 
build/no-build  test  for  WOC  for  the  1996 
analysis  year.  However,  for  analysis 
years  later  than  1996,  conformity 
determinations  addressing  VCX!  must 
demonstrate  consistency  with  this  plan 
revision’s  motor  vehicle  emissions 
budget,  consistency  with  the  VCXD  motor 
vehicle  emissions  budget  in  the 
submitted  (but  not  yet  approved) 
attainment  demonstration  (if  any),  and 
satisfaction  of  the  build/no-build  test 
(until  the  attainment  demonstration  is 
approved).  Final  approval  of  this  rate-of- 
progress  plan  revision  would  not 
eliminate  the  need  for  a  build/no-build 
test  for  NOx  for  the  1996  analysis  year. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal, 
'liiis  action  will  become  effective  on 
May  21, 1996.  However,  if  we  receive 


significant  adverse  comments  by  April 
22, 1996,  USEPA  will  publish  a  notice 
that  modifies  or  withdraws  this  action. 

V.  Miscellaneous. 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
estabhshing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

C.  Regulatory  Flexibility. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
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affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976). 

D.  Unfunded  Mandates 

_  Un^er  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  USEPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre¬ 
existing  requirements  under  state  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  fix>m  this  action. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  ^  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  21, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piirposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 


Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated;  January  26, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(87)  to  read  as 
follows: 

§  52.2570  Identification  of  plan. 
***** 

(c)  *  *  * 

(91)  The  State  of  Wisconsin  requested 
a  revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP).  This 
revision  is  for  the  piu^ose  of  satisfying 
the  rate-of-progress  requirement  of 
section  182(b)  and  the  contingency 
measure  requirement  of  section 
172(c)(9)  of  the  Clean  Air  Act  (Act) 
which  will  aid  in  ensming  the 
attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  ozone. 

(i)  Incorporation  by  reference. 

(A)  Wisconsin  Statutes,  sections 
144.31(l)(e)  and  (f),  enacted  on  April  30, 
1992,  by  Wisconsin  Act  302. 

[FR  Doc.  96-6779  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  6560-S0-P 

40  CFR  Part  70 

[KY-JEFF-ee-OI;  FRL-6445-7] 

Clean  Air  Act  Approval  of  Operating 
Permits  Program;  Jefferson  County, 
Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  full  approval. 

SUMMARY:  The  EPA  is  promulgating  full 
approval  of  the  Operating  Permits 
Program  submitted  by  the  Jefferson 
County,  Kentucky  Air  Pollution  Control 
District  (District)  located  in  the 
geographic  area  of  Jefferson  Coimty, 
Kentucky.  The  Jefferson  County, 
Kentucky  program  was  submitted  for 
the  purpose  of  complying  with  Federal 
requirements  which  mandate  that  state 
and  local  agencies  develop,  and  submit 
to  EPA  programs  for  issuing  operating 


permits  to  all  major  stationary  sources, 
and  to  certain  other  sources. 

EFFECTIVE  DATE:  April  22, 1996. 
ADDRESSES:  Copies  of  the  District’s 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  are  available  for  inspection 
during  normal  business  hours  at  ^e 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365,  on  the  3rd  floor  of  the  Tower 
Building.  Interested  persons  wanting  to 
examine  these  documents,  contained  in 
EPA  docket  number  KY-JEFF-96-01, 
should  make  an  appointment  at  least  24 
hours  before  the  visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonardo  Ceron,  Title  V  Program 
Development  Team,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  NE., 
Atlanta,  GA  30365,  (404)  347-3555 
extension  4196. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Purpose 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (Section  501-507  of  the 
Clean  Air  Act  (“the  Act”)),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  states  or  authorized  local 
agencies  develop  and  submit  operating 
permits  programs  to  EPA  by  November 
15, 1993,  and  that  EPA  act  to  approve 
or  disapprove  each  program  witliin  one 
year  after  receiving  the  submittal.  EPA’s 
program  review  occurs  pursuant  to 
section  502  of  the  Act  and  the  part  70 
regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fiilly,  meets  the  requirements  of  part  70, 
EPA  may  grant  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  November 
15, 1995,  or  by  the  end  of  the  interim 
program,  it  must  establish  and 
implement  a  Federal  Program. 

On  November  24, 1995,  EPA  proposed 
full  approval,  or  in  the  alternative, 
interim  approval  of  the  operating 
permits  program  for  the  Jefferson 
County,  Kentucky,  Air  Pollution  Control 
District.  See  60  FR  58033.  The 
November  24, 1995,  notice  also 
proposed  approval  of  the  District’s 
interim  mechanism  for  implementing 
section  112(g)  and  for  delegation  of 
section  112  standards  as  promulgated. 
EPA  did  not  receive  cmy  comments  on 
the  proposal.  On  February  16, 1996,  the 
District  submitted  a  package  containing 
revisions  to  the  operating  permits 
program,  which  addressed  the 
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deficiency  discussed  in  the  full/interim 
approval  notice.  As  required  by  40  CFR 
70.6(g),  the  District  adopted  revisions  to 
Regulation  1.07,  section  2.2,  to  ensure 
that  excess  emissions  due  to  emergency 
situations  are  classified  as  a  violation  of 
an  existing  permit.  Specifically  the  new 
regulation  1.07,  section  2.2,  reads  as 
follows:  “Notwithstanding  the 
provisions  of  section  2.1,  if  a  federal 
regulation  requires  compliance  with 
emissions  standards  drudng  startup, 
shutdown,  malfunction,  or  emergency, 
excess  emissions  resulting  from  any  of 
these  events  shall  be  deemed  in 
violation  of  those  standards  even 
though,  based  upon  a  showing  by  the 
owner  or  operator  of  the  source  and  an 
affirmative  determination  by  the 
district,  the  applicable  requirements 
identified  in  section  2.1  are  satisfied.” 
Additionally,  40  CFR  70.6(g)  required 
the  District  to  adopt  revisions  to 
Regulation  1.07,  section  2.1,  to  only 
allow  sources  the  use  of  the  legal 
mechanism  of  “affirmative  defense” 
when  excess  emissions  are  emitted  fium 
a  source  during  an  emergency  situation. 
Specifically,  the  new  Regulation  1.07, 
section  2.2  reads  as  follows:  “However, 
in  the  case  of  technology-based  federal 
emission  standards,  an  emergency  shall 
constitute  an  affirmative  defense  to  an 
enforcement  action  brought  for 
noncomphance  with  these  emission 
standards  if,  based  upon  a  showing  by 
the  owner  or  operator  of  the  source  and 
an  affirmative  determination  by  the 
District,  the  requirements  of  section  5 
are  met.”  It  is  EPA’s  rmderstanding  that 
the  District’s  sections  2.1  and  2.2  ^low 
sources  to  use  the  legal  mechanism  of 
affirmative  defense  on  federally 
mandated  emission  limits,  when  a 
federally  promulgated  emission 
standards  has  been  violated  during 
emergencies  situations  as  defined  in 
Regulation  1.07,  section  5.  These 
changes  became  locally  effective  on 
January  17, 1996. 

In  this  action,  EPA  is  promulgating 
full  approval  of  the  Jefierson  County, 
Kentucky  operating  permits  program, 
and  approving  the  section  112(g)  and 
section  112(1)  mechanisms  noted  above. 

n.  Final  Action  and  Implications 

A.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  full 
approval  of  the  operating  permits 
program  submitted  by  the  Jefierson 
Coimty,  Kentucky,  Air  Pollution  Control 
District,  on  February  1, 1994,  and 
supplemented  on  November  15, 1994; 
May  3, 1995;  July  14, 1995;  and- 
February  16, 1996.  The  November  24, 
1995,  notice  established  that  the  District 
would  receive  full  approval  of  its 


program  if  changes  to  Regulation  1.07, 
sections  2.1  and  2.2  were  adopted  prior 
to  final  promulgation.  Such  changes 
became  locally  efiective  on  January  17, 
1996.  The  District  has  demonstrated  that 
the  program  will  be  adequate  to  meet 
the  minimum  elements  of  a  state  or 
local  operating  permits  program  as 
specified  in  40  CFR  part  70. 

The  scope  of  the  Ehstrict’s  part  70 
program  approved  in  this  notice  applies 
to  all  part  70  sources  (as  defined  in  the 
approved  program)  within  Jefierson 
Coimty,  Kentucky,  except  any  sources  of 
air  pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  55813, 
55815-18  (Nov.  9, 1994).  The  term 
“Indian  Tribe”  is  defined  under  the  Act 
as  “any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  commimity, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  spiecial  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indiems.”  See  section  302(r)  of  the  Act; 
see  also  59  FR  43956,  43962  (Aug.  25, 
1994);  58  FR  54364  (Oct.  21, 1993). 

B.  Preconstruction  Permit  Program 
Implementing  Section  112(g) 

EPA  is  approving  the  rise  of  District’s 
preconstruction  program  found  in 
Regulation  2.03  as  a  mechanism  to 
implement  section  112(g)  during  the 
tremsition  period  between  promulgation 
of  EPA’s  section  112(g)  rule  and  the 
District’s  adoption  of  rules  specifically 
designed  to  implement  section  112(g). 
This  approval  is  limited  to  the 
implementation  of  the  112(g)  rule  and  is 
efiective  only  during  any  transition  time 
between  the  efiective  date  of  the  112(g) 
rule  and  the  adoption  of  specific  rules 
by  the  District  to  implement  section 
112(g).  The  duration  of  this  approval  is 
limited  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations  to  provide  the  District  with 
adequate  time  to  adopt  regulations 
consistent  with  Federal  requirements. 

C.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  District’s 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the 
District’s  program  for  receiving 


delegation  of  section  112  standards  and 
programs  that  are  unchanged  from 
Federal  rules  as  promulgated.  In 
addition,  EPA  is  approving  the 
delegation  of  all  existing  standards  and 
pi-ograms  under  40  CFR  parts  61  and  63. 
This  program  for  delegation  applies  to 
both  part  70  sources  and  non-part  70 
sources. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  District’s  submittal  and 
other  information  relied  upon  for  the 
final  full  approval  are  contained  in 
docket  number  KY-JEFF-96-01 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
full  approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regiilatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA’s  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  15, 1996. 

Phyllis  P.  Harris, 

Acting  Deputy  Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— (AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  ad(^g  the  entry  for  Kentucky  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 
***** 


11740 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Rules  and  Regulations 


Kentucky 

(a)  Kentucky  Natural  Resources  and 
Environment^  Protection  Cabinet:  submitted 
on  December  27, 1993,  and  supplemented  on 
November  IS,  1994,  April  14, 1995,  May  3, 
1995  and  May  22, 1995;  interim  approval 
effective  on  December  14, 1995;  interim 
approval  expires  on  December  14, 1997. 

(b)  Air  Pollution  Control  District  of 
Jefferson  County,  Kentucky:  submitted  on 
February  1, 1994,  and  supplemented  on 
November  15, 1994,  May  3, 1995,  July  14, 

1995  and  February  16, 1996;  full  approval 
effective  on  April  22, 1996. 
***** 

(FR  Doc.  96-7035  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  66eO-5(M> 

40CFR  Part  799 
[OPPTS^2185;  FRL-6356-71 
RIN  2070-0033 

Testing  Consent  Order  For  Alkyl 
Glycldyl  Ethers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  consent  agreement  and 
order;  final  rule. 

SUMMARY:  Pursuant  to  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
has  issued  a  testing  consent  order 
(Order)  that  incorporates  an  enforceable 
consent  agreement  (EGA)  with  Air 
Products  and  Chemicals,  Inc.,  Callaway 
Chemical  Company,  Ciba-Geigy 
Corporation,  CVC  Specialty  Chemicals, 
and  Shell  Chemical  Company  (the 
Companies).  The  Companies  have 
agreed  to  perform  certain  health  effects 
tests  on  alkyl  (C12-C13)  glycidyl  ether 
(CAS  No.  120547-52-6),  as  a 
representative  of  the  alkyl  glycidyl 
ethers  subcategory  of  EPA’s  proposed 
test  rule  for  glycidol  and  its  derivatives. 
This  notice  summarizes  the  EGA,  adds 
alkyl  (C12-C13)  glycidyl  ether  to  the  list 
of  chemical  substances  and  mixtures  ^ 
subject  to  testing  consent  orders,  and 
announces  that  export  notification 
requirements  apply  to  alkyl  (C12-C13) 
glycidyl  ether. 

EFFECTIVE  DATE:  March  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  ET-543B,  USEPA,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone:  (202)  554-1404,  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  eunends  40  CFR  799.5000  by 
adding  alkyl  (C12-C13)  glycidyl  ether  to 
the  list  of  ^emical  substances  and 


mixtures  subject  to  testing  consent 
orders  and  export  notification 
requirements. 

I.  Background 

Alkyl  glycidyl  ethers  (AGEs)  are 
epoxy  resin  additives  derived  from 
glycidol  and  are  used  as  modifiers  for 
other  epoxides  in  flooring  and 
adhesives.  Their  annual  production 
volume  is  approximately  7  million 
pounds.  Approximately  37,000-69,000 
workers  may  be  exposed  to  AGEs. 

In  its  Third  Report  to  the  EPA 
Administrator,  published  in  the  Federal 
Register  on  October  30, 1978  (43  FR 
50630),  the  TSCA  section  4  Interagency 
Testing  Committee  (ITC)  designated  the 
category  glycidol  and  its  derivatives 
(collectively  referred  to  as  “glycidyls”) 
for  priority  consideration  for  healffi 
effects  testing  with  regard  to  the 
following  endpoints:  Carcinogenicity, 
mutagenicity,  teratogenicity,  and  other 
adverse  health  effects,  with  particular 
emphasis  on  the  reproductive  system. 
Epidemiological  studies  were  also 
recommended.  The  rationale  for  the 
original  designation  is  discussed  in  the 
same  Federal  Register  notice.  This 
chemical  category  was  defined  by  the 
ITC  as  all  substances  with  the  general 
formula: 

R-C)-CH2CH(0)CH2 

where  R  is  a  hydrogen  atom  or  any  alkyl, 
aryl,  or  acyl  group.  R  is  unrestricted  as  to  the 
nvunber  and  type  of  substituents  it  may  carry. 

On  December  30, 1983,  EPA 
published  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  (FRL- 
2480-7)  in  the  Federal  Register  (48  FR 
57562)  to  require  testing  glycidyls  under 
section  4(a)  of  TSCA. 

In  the  November  7, 1991  issue  of  the 
Federal  Register  (56  FR  57144),  EPA 
published  a  notice  of  proposed 
rulemaking  (FRL-3736-2)  for  testing  the 
category  glycidol  and  its  derivatives. 
Unit  I.D.  of  the  notice  described  EPA’s 
evaluation  of  the  testing  needs  for 
glycidyls.  The  proposal  contained 
testing  requirements  for,  among  others, 
the  following  chemical  substances: 
lauryl  glycidyl  ether  (CAS  No.  2461-18- 
9);  hexadecyl  glycidyl  ether  (CAS  No. 
15965-99-8);  n-octadecyl  glycidyl  ether 
(CAS  No.  16245-97-9);  tetradecyl 
glycidyl  ether  (CAS  No.  38954-75-5); 
alkyl  (Cio-Cie)  glycidyl  ether  (CAS  No. 
68081-84-5);  and  alkyl  (C12-C14) 
glycidyl  ether  (CAS  No.  68609-97-2). 
The  proposal  designated  these  chemical 
substances  as  subcategory  II-A. 

The  November  7, 1991,  notice 
proposed  that  manufacturers  of 
subcategory  II-A  chemical  substemces 
conduct  tests  on  a  representative 


member  of  the  subcategory  for  the 
following  endpoints:  Subchronic 
toxicity,  developmental  toxicity, 
subchronic  neurotoxicity  (functional 
observational  battery,  motor  activity, 
and  neuropathology),  and  genetic 
toxicology  (immediately  required 
testing — ^the  salmonella  typhimurium 
reverse  mutation  assay;  in  vitro 
mammalian  bone  marrow  c)dogenetics; 
and  in  vivo  mammalian  bone  marrow 
cytogenetics  tests:  chromosomal 
emalysis  or  micronucleus  assay). 

n.  Enforceable  Consent  Agreement 
Negotiations 

On  July  17, 1992,  EPA  published  a 
Federal  Register  notice  (57  FR  31714) 
(FRL-4078-9)  announcing  an  "open 
season”.  The  open  season  was  a  time 
during  which  industry  and  other 
interested  parties  could  submit  to  EPA 
proposals  for  enforceable  consent 
agreements  (EGAs)  to  test  chemical 
substances  for  which  the  Agency  had 
not  issued  final  test  rules.  In  that  notice, 
EPA  indicated  that  it  would  review  the 
submissions  and  select  candidates  for 
negotiation  of  EGAs  pursuant  to  40  CFR 
790.22.  EPA  also  indicated  that  it 
would,  at  a  future  date,  publish  a 
Federal  Register  notice  soliciting 
persons  interested  in  participating  in  or 
monitoring  negotiations  for  the 
development  of  EGAs  on  the  chemical 
substeuices  selected. 

On  September  15, 1992,  the 
Companies  submitted  a  proposal  (Ref.  1) 
for  a  categorization  scheme  and  a  testing 
program  Uiat  would  be  an  alternative  to 
that  described  in  the  proposed  test  rule 
for  the  category  glycidol  and  its 
derivatives.  The  Companies  proposed  a 
testing  program  for,  among  others,  a 
representative  of  the  subcategory  II-A 
chemical  substances.  On  April  26, 1993, 
the  Companies  made  another  proposal 
(Ref.  2)  that  expanded  the  scope  of  the 
testing  program. 

On  August  18, 1993,  EPA  published  a 
Federal  Register  notice  (58  FR  43893) 
(FRL-4639-5)  that  solicited  interested 
parties  to  participate  in  or  monitor  EGA 
negotiations  on  subcategory  II-A 
chemical  substances. 

On  November  30, 1994,  the 
Companies  submitted  a  draft  proposed 
EGA  (Ref.  3)  that  revised  the  material 
that  they  had  previously  submitted  in 
this  matter.  The  Companies  proposed  as 
the  test  substance  alkyl  (C12-C13) 
glycidyl  ether  (CAS  No.  120547-52-6) 
which  is  subsumed  within  the  six 
subcategory  II-A  substances  (60  FR 
31154,  June  13, 1995)  (FRL-4960-3). 
These  seven  chemicals  are  referred  to  as 
alkyl  glycidyl  ethers  (AGEs).  The 
Companies  proposed  the  following 
tests — subc^onic  toxicity  (with  an 
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assessment  of  testicular  toxicity), 
developmental  toxicity,  subchronic 
neurotoxicity  (functional  observational 
battery,  motor  activity,  neuropathology, 
and  electrophysiology),  and  genetic 
toxicity  (in  vivo  mammalian  bone 
marrow  cytogenetics  test:  micronucleus 
assay).  In  addition,  the  Companies 
offered  to  undertake  voluntarily  a 
product  stewardship  program  to  address 
the  potential  health  and  environmental 
hazards  associated  with  AGEs  in  the 
workplace. 

On  Jime  13, 1995,  EPA  published  a 
Federal  Register  notice  (60  FR  31154) 
(FRL-4960-3)  that  resolicited  interested 
parties  to  negotiate  an  EGA  for  AGEs, 
and  announced  a  public  meeting  for  this 
negotiation.  EPA  held  the  public 
meeting,  which  was  attended  by 
representatives  of  the  Companies  and 


other  interested  parties,  on  July  26, 

1995.  During  the  public  meeting  tmd 
following  the  meeting  (Refs.  4,  5, 6,  and 
7),  consensus  was  reached  on  the  ECA, 
with  alkyl  (C12-C13)  glyddyl  ether  to  be 
tested  as  a  representative  of  AGEs,  and 
on  the  tests  to  be  included  in  the  ECA 
(see  table  1  in  Unit  IV  of  this  preamble). 
On  January  22, 1996,  EPA  received  the 
ECA  and  a  memorandum  of 
understanding  (MOU)  for  a  product 
stewardship  program,  both  signed  by 
the  Companies. 

On  March  15, 1996,  EPA  signed  the 
ECA  and  accompanying  Order,  and  the 
MOU. 

m.  Proposed  Test  Rule 

EPA  has  decided  not  to  finalize  the 
proposed  test  rule  for  AGEs  contained 
in  the  proposed  test  rule  for  the  category 
glycidol  and  its  derivatives  (56  FR 


57144,  November  7, 1991)  (FRL-3736- 
2).  EPA  has  instead  reached  agreement 
with  the  Companies  that  the  testing 
requirements  for  AGEs  in  the  proposed 
rule  will  be  met  by  implementing  the 
ECA  and  Order,  and  that  the  issuance  of 
the  ECA  and  Order  constitutes  final  EPA 
action  for  pvuposes  of  5  U.S.C  704. 
Should  EPA  decide  in  the  future  that  it 
reqviires  additional  data  on  AGEs,  the 
Agency  will  initiate  a  separate  action. 

IV.  Testing  Program 

Table  1  describes  the  required  testing, 
test  standards,  and  reporting 
requirements  imder  the  EGA  for  alkyl 
(C12-C13)  glycidyl  ether  as  a 
representative  of  AGEs.  This  testing 
program  will  allow  EPA  to  characterize 
further  the  potential  health  hazards 
resulting  finm  exposure  to  AGEs. 


Table  1.— Required  Testing,  Test  Standards  and  Reporting  Requirements  for  Alkyl  (C12-C13)  Glyodyl  Ether  as  a 

Representative  of  AGEs 


Description  of  test 

Test  standard  (40 
CFR  citation) 

Deadline  for  final  report' 
(months) 

Interim  reports^  required 
(number) 

Subchronic  Toxicity: 

1.  90-day  dermal  subchronic  toxicity 
study  in  rats  with  assessment  of  testic¬ 
ular  toxicity. 

(Appendix  1) 

21 

3 

Developmental  Toxicity: 

1.  Dermal  developmental  toxicity  screen 
in  rats. 

(Apjpendix  11) 

21 

3 

Neurotoxicity: 

1 .  Dermal  subchronic  functional  observa¬ 
tional  battery  in  rats. 

2.  Dermal  subchronic  motor  activity  test 
in  rats. 

3.  Dermal  subchronic  neuropathology  in 
rats. 

4.  Dermal  subchronic  electrophysiology 
in  rats. 

(Apfjendix  ill) 

21 

3 

Genetic  Toxicity: 

1 .  In  vivo  mammalian  bone  marrow  cyto¬ 
genetics  test:  Micronucleus  assay  in 
mice. 

798.5395 

12 

1 

2.  The  salmonella  typhimurium  reverse 
mutation  assay. 

798.5265 

12 

1 

3.  Detection  of  gene  mutations  in  somatic 
cells  in  culture. 

798.5300 

12 

1 

'  Number  of  months  after  the  effective  date  of  the  testing  consent  order. 

2  Interim  r^rts  are  required  every  6  months  from  the  effective  date  until  the  final  report  is  submitted.  This  column  shows 
the  number  of  interim  reports  required  for  each  test. 


V.  Export  Notification 

The  issuance  of  the  ECA  and  Order 
subjects  any  persons  who  export  or 
intend  to  export  alkyl  (C12-C13)  glycidyl 
ether,  of  any  purity,  to  the  export 
notification  requirements  of  section 
12(b)  of  TSCA.  The  listing  of  a  chemical 
substance  or  mixture  at  40  CFR 
799.5000  serves  as  notification  to 
persons  who  export  or  intend  to  export 
such  chemical  substance  or  mixture  that 
the  substance  or  mixture  is  the  subject 


of  an  ECA  and  Order  and  that  40  CFR 
part  707  applies. 

VI.  Public  Record 

EPA  has  established  a  record  for  this 
ECA  and  Order  under  docket  number 
OPPTS-42185  (FRL-5356-7),  which  is 
available  for  inspection  Monday 
through  Friday,  excluding  legal 
holidays,  in  Rm.  NE  B607,  401  M  St., 
SW.,  Washington,  DC  20460,  from  12 
noon  to  4  p.m.  Information  claimed  as 
Confidential  Business  Information  (CBI), 


while  part  of  the  record,  is  not  available 
for  public  review.  This  record  contains 
the  basic  information  considered  in 
developing  this  ECA  and  Order  and 
includes  the  following  information. 

A.  Supporting  Documentation 

(1)  Testing  Consent  Order  for  Alkyl 
Glycidyl  Ethers,  with  incorporated 
Enforceable  Consent  Agreement  and 
associated  testing  protocols  attached  as 
appendices. 
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(2)  Federal  Register  notices  pertaining 
to  this  notice,  the  testing  consent  order 
and  the  enforceable  consent  agreement, 
consisting  of: 

(a)  “Ttod  Report  of  the  Interagency 
Testing  Committee;  receipt  of  the  report 
and  request  for  conunents”  (43  FR 
50630,  October  30, 1978). 

(b)  Advance  notice  of  proposed 
rulemaking  for  glycidol  and  its 
derivatives  (48  FR  57562,  December  30, 
1983)  (FRL-2480-7). 

(c)  Notice  of  proposed  rulemaking  for 
glycidol  and  its  derivatives  (56  FR 
57144,  November  7, 1991)  (FRL-3736- 
2). 

(d)  Notice  of  Opportunity  to  Initiate 
Negotiations  for  TSCA  Section  4  Testing 
Consent  Agreements  (57  FR  31714,  July 

17. 1992)  (FRL-4078-9). 

(e)  Notice  of  Testing  Consent 
Agreement  Development  for  Listed 
Chemical  Substemces;  Solicitation  for 
Interested  Parties  (58  FR  43893,  August 
18,  1993)  (FRL-4639-5). 

(h)  Testing  Consent  Agreement 
Development  for  Alkyl  Glycidyl  Ethers; 
Solicitation  of  Interested  Parties  and 
Notice  of  Public  Meeting  (60  FR  31154, 
June  13, 1995)  (FR^-4960-3). 

(3)  Communications  consisting  of: 

(a)  Written  letters. 

(b)  Meeting  summaries. 

(4)  Reports  -  published  and 
impublished  factual  materials. 

B.  References 

1.  The  Epoxy  Resin  Systems  Task 
Group  of  TTie  Society  of  the  Plastics 
Industry,  Inc.  Letter  from  Lynne  R. 
Harris  to  Gary  E.  Timm.  Proposed 
Testing  Program  for  the  Chemical 
Category  Glycidol  and  Its  Derivatives. 
Washington,  DC  (September  15, 1992). 

2.  The  Epoxy  Resin  Systems  Task 
Group  of  Tlie  Society  of  the  Plastics 
Industry,  Inc.  Letter  from  L)mne  R. 
Harris  to  TSCA  Public  Docket  Office. 
Testing  Consent  Agreement 
Development.  Washington,  DC  (April 

26. 1993) . 

3.  The  Epoxy  Resin  Systems  Task 
Group  of  'Hie  Society  of  the  Plastics 
Industry,  Inc.  Letter  from  L)mne  R. 
Harris  to  Charles  M.  Auer.  Draft 


Enforceable  Consent  Agreement 
Proposed  for  Alkyl  Glycidyl  Ethers  emd 
Product  Stevkrardship  Program. 
Washington,  DC  (Novembwer  30, 1994). 

4.  EPA.  Letter  from  Frank  D.  Kover  to 
Lynne  R.  Harris.  Dermal  Absorption 
Study — ^ECA  for  Alkyl  Glycidyl  Etbers. 
WasUngton,  DC  (August  16, 1995). 

5.  EPA.  Letter  from  Charles  M.  Auer 
to  Lynne  R.  Harris.  Enforceable  Consent 
Agreement  for  Alkyl  Glycidyl  Ethers; 
Final  Draft  for  Test  Sponsors  Signatiu^s. 
Washington,  DC  (September  21, 1995), 

6.  The  Epoxy  Resin  Systems  Task 
Group  of  TTie  Society  of  the  Plastics 
Industry,  Inc.  Letter  from  Lynne  R. 

Harris  to  Keith  Cronin.  Draft  Protocols 
for  Studies  Required  Under  Enforceable 
Consent  Agreement.  Washington,  DC 
(December  21, 1995). 

7.  The  Epoxy  Resin  Systems  Task 
Group  of  the  Plastics  Industry,  Inc. 

Letter  from  Lynne  R.  Harris  to  Keith 
Cronin.  Revisions  to  Draft  Protocols  for 
Studies  Required  Under  Enforceable 
Consent  Agreement.  Washington,  DC 
(February  9, 1996). 

VII.  Regulatory  Requirements 

A.  Regulatory  Assessments 

This  notice  announces  a  testing 
consent  order  incorporating  a  negotiated 
enforceable  consent  agreement  between 
EPA  and  the  Companies.  Since  the 
action  annoimced  is  not  a  “regulation”, 
“rule”  or  “regiilatory  action”  as  these 
terms  are  defined  by  sections  3(d)  and 
(e)  of  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  ^ecutive 
Order  is  not  applicable.  The  ciurent 
action  is  not  a  “rule”  as  defined  by 
section  601(2)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.; 
therefore,  this  statute  does  not  apply. 
Similarly,  because  the  action  is  not  a 
“regulation”  or  a  “rule”  within  the 
meaning  of  section  101(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  the  act  is  not 
applicable. 

B.  Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to  a  collection  of  information, 
unless  it  displays  a  currently  valid 
control  niunber  assigned  by  the  Office  of 
Management  and  Budget  (OMB).  The 
information  collection  requirements 
related  to  the  action  announced  in  this 
notice  have  already  been  approved  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
under  OMB  control  number  2070-0033 
(EPA  ICR  No.  1139).  This  action  does 
not  impose  any  burdens  requiring 
additional  OMB  approval. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  586  hours  per  response.  The 
estimate  includes  time  for  reviewing  the 
test  protocols  attached  to  the  EGA  and 
gathering  and  analyzing  the  data 
generated  by  the  tests. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals, 
Chemical  export.  Hazardous  substances. 
Health  effects.  Laboratories,  Reporting 
and  recordkeeping  requirements,  and 
Testing. 

Dated;  March  15, 1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  title  40  of  the  Code  of 
Federal  Regulations,  chapter  I, 
subchapter  R,  part  799  is  amended  as 
follows: 

PART  79»— [AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5000  is  amended  by 
adding  edkyl  (C12-C13)  glycidyl  ether  to 
the  table  in  CAS  number  order,  to  read 
as  follows: 

§  799.5000  Testing  consent  orders  for 
substances  and  mixtures  with  Chemical 
Abstract  Service  Registry  Numbers. 
***** 


CAS  Number 


Substance  or  mixture  name 


Testing  FR  publication  date 


120547-52-6 


Alkyl  (C12-C13)  Glycidyl  Ether 


Health  Effects 


March  22, 1996 
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(FR  Doc.  96-7040  Filed  3-21-96;  8:45  am] 
BILLING  CODE  6660-S0-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45CFRPart74 

RIN  0991-AA56 

UnHorm  Administrative  Requirements 
for  Awards  and  Subawards  to 
Institutions  of  Higher  Education, 
Hospitals,  Other  Non-Profit 
Organizations,  and  Commercial 
Organizations;  and  Certain  Grants  and 
Agreements  With  States,  Local 
Governments  and  Indian  Tribal 
Govemntents 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS). 

ACTION:  Final  Rule  including  an  Interim 
Final  Rule  for  State- Administered 
Entitlement  Programs. 

SUMMARY:  This  final  rule  amends  the 
HHS  grants  administration  regulations 
to  incorporate  changes  resulting  fiom 
comments  received  in  response  to  the 
publication  of  an  interim  rule 
implementing  Office  of  Management 
and  Budget  (OMB)  Circular  A-110  on 
August  25, 1994.  Ihe  revision  of  Section 
74.1(a)(3),  which  applies  this  rule  to  the 
entitlement  programs,  remains  an 
interim  final  rule  imtil  permanent 
policies  are  developed  for  these 
programs. 

EFFECTIVE  DATES:  This  final  rule  is 
effective  April  22, 1996.  The  interim 
final  rule  revising  §  74.1(a)(3)  is 
effective  April  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Gale,  Director,  Division  of 
Grants  Policy  and  Oversight,  HHS, 

Room  517-D,  200  Independence  Ave. 
SW,  Washington,  DC  20201;  telephone 
(202)  690-6377;  fax  (202)  690-8772;  for 
the  hearing  impaired  only:  TDD  (202) 
690-6415. 

SUPPLEMENTARY  INFORMATION:  The 
interim  rule  published  by  the 
Department  on  August  25, 1994  (59  FR 
43754)  provided  recipients  with 
substantial  flexibility  regarding  OMB 
Circular  A-110.  This  flexibility 
included,  for  example,  declining  to 
exercise  the  authority  to  require  prior 
approval  for  percentage  budget  transfers 

(Circular  A-110,  Section _ .25(0), 

declining  to  exercise  the  authority  to 
reqviire  prior  approval  for  fund  transfers 
between  direct  and  indirect  costs 
(Circular  A-110,  Section 

_ .25(c)(5)),  and  declining  to 

exercise  the  authority  to  require  a  notice 
of  Federal  interest  in  equipment 


(Circular  A-110,  Section _ .37). 

This  final  rule  continues  that  flexibility. 

The  Department  received  comments 
on  the  interim  rule  fit>m  several 
organizations  representing  the  grantee 
community  and  fiom  witUn  HHS. 
Organizations  conunenting  included 
community  action  agencies,  commimity 
health  centers,  universities.  State 
governments,  law  firms,  and  firms  of 
certified  public  accoimtants.  Many 
comments  were  supportive  of  HHS’ 
implementation  of  OMB  Circular  A- 
110.  All  conunents  were  considered  in 
developing  these  final  amendments. 

The  following  section  presents  a 
sununary  of  the  comments,  grouped  by 
subject,  and  a  response  to  each. 
Whenever  possible  we  have  cited  the 
specific  provision  under  consideration. 

General 

Comment:  HHS  should  control  the 
use  of  policy  options  by  HHS  awarding 
agencies.  (For  example,  the  choice  of 
how  program  income  shaU  be  used 
imder  pcuticular  grants  may  be 
determined  by  HHS  awarding  agencies 
pursuant  to  Section  74.24(b).) 

Response:  We  believe  the  regulation 
strikes  an  appropriate  balance  between 
providing  overall  HHS  imiformity,  and 
giving  flexibility  to  HHS  awarding 
agencies,  particularly  in  that  HHS 
awarding  agencies  must  operate  within 
the  requirements  of  the  new  rule  in 
exercising  their  options. 

Comment:  The  definition  of  “Federal 
share”  includes  property  improved  with 
Federal  funds.  Dio  not  apply  the  Federal 
share  requirement  to  propierty  improved 
with  Federal  funds. 

Response:  We  do  not  agree. 
Improvement  of  property  with  Federal 
funds  creates  a  Federal  interest  in  the 
same  way  as  methods  of  financing 
property  with  Federal  funds  creates  a 
Federal  interest.  (Section  74.2) 

Comment:  The  definition  of  “Federal 
share”  includes  “improvement 
expenditures.”  Define  “improvement.” 

Response:  “Improvement”  needs  no 
special  definition  because  this  is  not  a 
specialized  use  of  the  term.  Only  the 
ordinary,  common  sense  meaning  is 
intended.  (Section  74.2) 

Comment:  The  definition  of  “Federal 
share”  discusses  property  acquired  on 
an  amortized  basis.  Give  examples  of 
the  Federal  share  on  an  amortized  basis. 

Response:  We  have  dropped  that 
addition  to  the  definition  in  order  to 
avoid  any  implication  of  a  change  in  the 
basic  definition.  It  was  not  intended  to 
alter  the  definition.  The  Federal  share  of 
property  acquired  on  an  amortized  basis 
is  determined  in  the  same  way  as  the 
Federal  share  of  any  other  property. 
(Section  74.2) 


Comment:  The  external  policy 
issuances  of  HHS  awarding  agencies 
should  be  rescinded. 

Response:  There  is  no  need  to  rescind 
HHS  agencies’  policy  issuances.  In 
many  cases  those  issuances  provide 
helpful  explanations  of  HHS  policy  as  it 
applies  to  special  situations.  Provisions 
of  those  issuances  which  conflict  with 
this  regulation,  if  any,  are  superseded. 
(Section  74.3) 

Comment:  Deviations  fixim  the  Part  74 
rules,  in  individual  cases,  should  be 
approved  at  the  HHS  level,  rather  than 
by  the  HHS  awarding  agencies. 

Response:  We  do  not  agree.  HHS 
agencies  make  thousands  of  awards 
each  year.  It  is  not  administratively 
feasible  to  route  all  individual  cases  to 
a  central  office.  It  would  entail 
unacceptable  delays  for  recipients. 
(Section  74.4) 

Comment:  We  would  hope  that  the 
new  rule  continues  to  exempt  block 
grants  and  other  grants  and  subgrants 
covered  by  45  01%  Part  92. 

Response:  Part  74  applies  to 
subawards  made  by  State  and  local 
governments  under  45  CFR  Part  92 
when  those  subawards  are  made  to 
organizations  covered  by  Part  74.  Part 
74  does  not  apply  to  sunwards  under 
block  grants  covered  by  45  CFR  Part  96. 
We  have  amended  the  text  to  make  it 
clear  that  it  does  not  apply  to  block 
grants.  (Section  74.5(a)(1)) 

Comment:  May  a  recipient  impose 
special  conditions  on  a  subrecipient  as 
it  deems  necessary  or  appropriate?  For 
example,  may  a  recipient  insist  on 
obtaining  title  when  a  subrecipient 
purchases  equipment? 

Response:  A  recipient  may  impose 
special  conditions  on  a  subrecipient 
provided  the  special  conditions  are 
consistent  with  the  provisions  of  this 
regulation.  Rules  wUch  apply  to 
recipients  flow  down  also  to 
subrecipients,  as  provided  in  Section 
74.5.  When  a  subrecipient  purchases 
equipment,  the  subrecipient  retains  title 
subject  to  the  recipient’s  right  to  require 
transfer  imder  Section  74.34(h). 

Pre-Award  Requirements 

Comment  Why  was  the  previous 
subpart  E,  Waiver  of  Single  State 
Agency  Requirements,  dropped  fi'om  the 
regulation? 

Response:  Subpart  E  was  dropped 
from  ^e  interim  final  because  it  was 
decided  that  it  would  be  better  placed 
in  the  individual  program  regulations. 
However,  in  recognition  of  its 
placement  in  Part  74  for  many  years,  we 
have  now  concluded  it  should  be 
retained  in  this  regulation  as  a  matter  of 
general  information.  Accordingly,  we 
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have  added  the  waiver  provision  at 
Section  74.1(a)(3). 

Comment:  Tlie  circumstances  for 
imposing  special  conditions  should  be 
limited  to  violations  of  statutory  and 
regulatory  conditions. 

Response:  We  do  not  agree.  In 
addition  to  violations  of  statutory  emd 
regulatory  conditions.  Section  74.14(a) 
lists  other  situations  which  we  believe 
warrant  sp>ecial  conditions. 

Post-Award  Requirements 

Comment  Allow  recipients  to  request 
advances  when  their  cash  declines  to  a 
percentage  of  their  monthly  budget. 

Response:  We  do  not  agree.  A 
percentage  rule  would  allow  recipients 
to  request  advances,  in  some  cases, 
before  they  are  actually  needed.  (Section 
74.22(g)) 

Comment:  Relax  the  requirement  for 
insured  bank  accounts  for  certain  days, 
such  as  payroll  days,  when  cash 
balances  are  temporarily  higher  than  the 
amount  covered  by  Federal  Deposit 
Insurance. 

Response:  The  insured  account 
requirement  says  “whenever  possible.” 
This  covers  situations,  as  described 
above,  where  recipients  can  justify  that 
compliance  is  not  possible.  (Section 
74.22(i)(2)) 

Comment:  Do  not  apply  the 
requirement  for  return  of  interest  earned 
on  advance  payments  to  the  period 
between  deposit  of  the  funds  in  the 
recipient’s  bank,  and  their  disbursement 
by  the  recipient. 

Response:  We  do  not  agree.  This  is 
precisely  the  period  that  the  interest- 
return  requirement  was  designed  to 
cover.  (S^tion  74.22(k)) 

Comment:  Correct  the  reference  to 
“paid  hinge  benefits”  in  the  discussion 
of  volunteer  services. 

Response:  We  agree.  We  have 
amended  the  last  sentence  of  section 
74.23(d)  to  read  “fringe  benefits 
consistent  with  those  paid  *  *  *.” 

Comment  Do  not  require  that 
recipients  use  the  deductive  alternative 
for  program  income  in  cases  where  the 
HHS  awarding  agency  does  not  specify 
which  alternative  to  use. 

Response:  We  do  not  agree.  Not  all 
Federally-supported  projects  are 
suitable  for  expansion  with  additional 
funds  from  program  income.  (Section 
74.24(d)) 

Comment  Delete  the  requirement  that 
recipients  use  the  deductive  alternative 
for  any  income  that  exceeds  the  amount 
authorized  by  the  HHS  awarding  agency 
for  the  recipient  to  use  under  the 
additive  or  cost-sharing  alternatives. 

Response:  We  do  not  agree.  Not  all 
Federally-supported  projects  are 
suitable  for  unlimited  expansion  with 


additional  funds  from  program  income. 
(Section  74.24(c)) 

Comment  Budget  revisions  should  be 
considered  approved  if  the  HHS 
awarding  agency  does  not  reply  within 
30  days. 

Response:  We  do  not  agree. 
Occasionally  it  is  not  possible  to  reply 
in  30  days.  'This  does  not  make  the 
requested  budget  revision  appropriate. 
(Section  74.25(i)) 

Comment:  Ek)  not  impose  0MB 
Circular  A-133  audit  requirements  on 
commercial  organizations  because  most 
are  already  audited  in  accordance  with 
generally  accepted  auditing  standards 
(GAAS). 

Response:  We  have  revised  section 
74.26(a)  to  add  new  paragraphs  (2)  and 
(3)  to  give  commercial  organizations 
which  receive  annual  HHS  awards  that 
exceed  the  OMB  Circular  A-133  audit 
threshold  the  option  of  either  a  Circular 
A-133  audit  or  a  financial  related  audit 
of  HHS  awards  in  accordance  with 
Government  Auditing  Stemdards  (GAS). 
However,  an  audit  performed  in 
accordance  with  GAAS  alone  can  not  be 
used  as  a  substitute.  (Proposed  revisions 
to  OMB  Circular  A-133  (60  FR  14594) 
set  the  audit  threshold  at  $300,000). 

Comment  Amend  the  real  property 
disposition  rules  to  authorize  waiver  of 
the  recipient’s  requirement  to  reimbiurse 
the  Federal  Government  if  the  property 
has  been  used  for  its  authorized  pmpose 
for  the  period,  usually  20  years, 
specified  in  the  conditions  of  the  award. 
(Comment  from  an  HHS  awarding 
agency.) 

Response:  Since  the  commenter’s 
objection  can  be  accomplished  in  a 
particular  program  through  OMB 
Circular  A-llO’s  deviations  procedmes, 
we  see  no  reason  to  amend  the  real 
property  disposition  rules.  (Section 
74.32(c)) 

Comment:  When  real  property  is  sold, 
the  Federal  share  should  be  based  on 
the  proceeds  of  sale  rather  than  the  fair 
market  value. 

Response:  We  do  not  agree.  In  order 
for  the  Federal  Government  to  equitably 
share  in  the  appreciation  or 
depreciation  of  real  property  acquired 
with  Federal  funds,  the  Federal 
Government’s  share  must  be  based  on 
the  current  fair  market  value.  (Section 
74.32(c)(2)) 

Comment  Federally-furnished 
equipment  should  be  included  in  the 
provisions  for  Federally-owned 
equipment. 

Response:  Federally-owned 
equipment  includes  Federally-furnished 
equipment.  (Section  74.33) 

Comment:  Restore  Circular  A-llO’s 
introductory  language  in  the  provisions 
on  exempt  property. 


Response:  We  have  amended  section 
74.33(b)  to  reference  31  U.S.C.  6306, 
which  authorizes  HHS  to  vest  title  to 
tangible  personal  property  in  certain 
specified  organizations  conducting 
scientific  research. 

Comment:  In  determining 
equipment’s  value  for  disposition 
purposes,  “imputed  undepreciated 
value”  should  be  an  acceptable 
alternative  to  the  regulation’s  “current 
fair  market  value.” 

Response:  We  do  not  agree.  In  our 
view,  current  fair  market  value  is  a  more 
accurate  measure  of  value.  (Section 
74.34) 

Comment:  The  prohibition  on  use  of 
equipment  to  provide  services  for  a  fee 
that  is  less  than  that  charged  by  private 
companies  should  be  limited  to  services 
other  than  those  for  which  the  award 
was  made. 

Response:  The  prohibition  does  not 
apply  to  the  activities  for  which  the 
award  was  specifically  made,  because 
the  award  was  statutorily  authorized  for 
that  purpose,  e.g.,  the  provision  of 
heal&  care  under  an  award  to  a 
commimity  health  center.  (Section 
74.34(b)(1)) 

Comment:  The  statement  that 
property  shall  be  held  in  “trust”  for  the 
award’s  beneficiaries,  and  that  the 
recipient  shall  record  “liens”  should  be 
deleted  because  “trust”  and  “lien”  have 
legal  meanings  that  go  beyond  the 
requirements  of  the  policy. 

Response:  We  do  not  agree.  We 
believe  that  the  legal  effect  of  “trusts” 
and  “liens,”  as  used  in  Section  74.37,  is 
consistent  with  the  requirements  of  the 
policy  and  that  Federal  interests  are 
better  protected  by  considering 
recipients  as  trustees  for  the 
beneficiaries  of  the  program  and  by 
providing  the  Federal  Government  with 
a  lien  on  the  applicable  property. 
(Section  74.37) 

Comment:  Etelete  the  requirement  that 
the  recipient  record  a  notice  of  Federal 
interest  in  property,  unless  the  HHS 
awarding  agency  furnishes  a 
computation  of  the  Federal  interest  in 
each  item  of  property. 

Response:  ^e  recipient  has  much 
better  information  with  which  to 
calculate  the  Federal  recipient  shares  of 
property  than  does  the  HHS  awarding 
agency.  In  order  to  furnish  such  a 
computation  to  the  recipient,  HHS 
would  have  to  impose  a  burdensome 
reporting  requirement.  There  is  no 
advantage  to  any  of  the  parties  in  doing 
so.  (Section  74.37) 

Comment:  Exempt  small  pmchases 
from  the  requirement  for  a  cost  or  price 
analysis. 

Response:  Although  this  is  not  a  new 
requirement,  OMB  and  the  Federal 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Rules  and  Regulations 


11745 


agencies  will  carefully  review  this 
requirement,  especially  for  purchases 
involving  $2,500,  or  less,  as  revisions  to 
OMB  Circular  A-110  are  developed. 
Federal  fiscal  interests  require,  and  the 
section  on  cost  or  price  analysis  is 
intended  to  assure,  that  each  element  of 
the  cost  of  a  recipient’s  procurement 
action  is  reasonable,  allocable  and 
allowable.  Recipients,  however,  are 
provided  considerable  latitude  in 
determining  the  appropriate  form  of  the 
cost  or  price  analysis,  depending  on  the 
nature  and  size  of  the  procurement 
action.  (Section  74.45) 

Comment:  Do  not  require  the  contract 
clauses  to  be  used  with  purchase  orders 
that  do  not  require  a  written  contract. 

Response:  We  do  not  agree.  All  of 
these  clauses  have  been  determined 
necessary  to  protect  Federal  interests,  if 
not  actu^ly  required  by  law,  and 
therefore  cannot  be  waived.  (Section 
74.48(e)) 

Comment:  The  requirement  for 
reasonable  access  to  the  recipient’s 
employees  for  purposes  of  discussing 
records  should  be  rewritten  to  state  ^at 
recipients  do  not  have  an  affirmative 
obligation  to  produce  an  employee  for 
an  interview. 

Response:  We  do  not  agree. 

Reasonable  access  to  a  recipient’s 
personnel  is  necessary  in  order  for  the 
Federal  Government  to  exercise  fully  its 
rights  to  imdertake  audits,  examinations 
and  similar  procedures.  Accordingly, 
recipients  do  have  an  affirmative 
obligation  to  provide  that  access. 

(Section  74.53(e)) 

Comment:  Since  Appendix  G  has 
been  removed,  do  HHS  awarding 
agencies  continue  to  have  authority  to 
place  pre-award  approval  requirements 
on  procurements  under  the  entitlement 
programs?  (Comment  from  an  HHS 
awarding  agency.) 

Response.  Yes.  OMB  Circular  A-110 
does  not  p^feclude  HHS  awarding 
agencies  fit)m  continuing  their 
longstanding  policies  p>ertaining  to  pre¬ 
award  approval  and  o^er  requirements 
regarding  procurements  under  the 
entitlement  programs. 

Comment:  All  enforcement  actions 
should  have  a  hearing  on  the  record. 

Response:  Part  74  is  not  intended  to 
establish  any  enforcement  action 
hearing  rights.  The  section  on 
enforcement  simply  states  that 
recipients  and  subrecipients  will  receive 
whatever  opportvmity  for  a  hearing, 
appeal  or  other  administrative 
proceeding  that  they  are  entitled  to. 
(Section  74.62(b)) 

Comment:  Allow  subrecipients  to 
appeal  recipient  enforcement  actions  to 
HHS. 


Response:  See  the  previous  response. 
(Section  74.62(b)) 

Other  Substantive  Changes 

Other  substantive  changes  are  as 
follows: 

1.  In  section  74.1(a)(3)  we  have  added 
references  to  section  74.23,  Cost  sharing 
or  matching,  and  section  74.52, 

Financial  reporting,  to  the  list  of 
sections  of  this  part  which  do  not  apply 
to  the  entitlement  programs.  These  have 
been  approved  deviations  for  many 
years,  and  were  inadvertently  left  out  of 
the  interim  regulation. 

2.  As  we  discussed  in  the  preamble  to 
the  interim  regulation  (at  59  FR  43758), 
the  applicability  of  this  regulation  to  the 
entitlement  programs  is  a  temporary 
measure  imtil  new  policies  for  these 
programs  are  developed.  Therefore, 
section  74.1(a)(3)  remains  as  interim 
final  rule.  We  intend  to  work  with  the 
Department  of  Agriculture  and  OMB  to 
review  existing  policies  and  promulgate 
new  regulations  regarding  these 
programs. 

3.  We  have  added  OMB  Circular  A- 
llO’s  prohibitions  on  additional 
requirements,  additional  copies  of 
payment  reports,  and  additional  prior 
approval  requirements  at  sections 
74.1(c),  74.22(m),  and  74.25(1), 
respectively.  We  have  included  the 
Circular’s  references,  at  section 

_ .25  (d)  and  (i),  with  respect  to 

approval  of  deviations  by  OMB,  and 
specified  that  it  refers  to  class 
deviations  (74.25(1)).  It  is  noted  that 
individual  case  deviations  do  not 
require  OMB  approval.  (Circular  section 
_ .4.) 

4.  Because  this  regulation  is 
applicable  to  some  awards  to 
governmental  organizations  (the 
entitlement  programs),  while  OMB 
Circular  A-110  is  not,  we  have  added  a 
sentence  to  the  definition  of  program 
income  in  section  74.2  to  exempt  taxes, 
special  assessments,  levies,  and  fines 
raised  by  governmental  recipients  frnm 
the  defi^tion  of  program  income. 

5.  We  have  added  a  statement  of 
pohcy  that  the  IDepartment  will  use  its 
deviation  authority  to  facilitate 
comprehensive  or  integrated  service 
delivery  or  multi-source  consolidated 
awards.  A  particularly  appropriate 
example  would  be  to  facilitate 
Empowerment  Zones  or  Enterprise 
Communities,  and  similar  awards  in 
communities  that  unsuccessfully 
applied  for  those  designations.  (HHS 
may  not  grant  deviations  in  classes  of 
cases  wi^out  the  approval  of  OMB.) 
(Section  74.4(b)) 

6.  We  have  amended  sections  74.5, 
74.12,  and  74.22  to  exempt  subawards 
from  section  74.12,  Forms  for  applying 


for  HHS  financial  assistance,  and  use  of 
the  forms  prescribed  in  section  74.22, 
Payment.  Recipients  need  not  apply  the 
forms  in  dealing  with  their 
subrecipients  and  should  not  impose 
more  burdensome  requirements  on 
subrecipients. 

7.  In  order  to  permit  automated 
tracking  of  audits,  we  have  amended 
section  74.26(d)  to  provide  that  audits 
shall  include  the  recipient’s  Employer 
Identification  Number,  and  to  request 
that  recipients  submit  a  computer  disk 
containing  the  audit  report  in  addition 
to  the  paper  copy. 

8.  We  ^ve  amended  section  74.34  to 
add  a  provision  that  formerly  appeared 
at  section  74.139(b)(2)  and  was 
inadvertently  left  out  of  the  interim  rule. 
That  provision  allows  proceeds  from 
equipment  disposition  to  be  used  for 
project  costs  if  the  recipient’s  project  is 
still  receiving  support  from  the  same 
HHS  program,  and  if  the  HHS  awarding 
agency  gives  prior  approval. 

9.  We  have  amended  section 
74.44(e)(2)  to  change  the  simplified 
acquisition  threshold  (formerly  the 
“small  purchase  threshold’’)  for 
recipient  procurements  frum  $25,000  to 
$100,000  as  provided  in  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
We  have  also  added  the  $100,000  - 
reference  to  Section  74.48(b). 

10.  Two  changes  have  b^n  made  to 
Appendix  A  as  a  result  of  the  Federal 
acquisition  Streamlining  Act,  Public 
Law  103-355.  The  threshold  for  the 
requirement  to  include  a  provision  for 
compliance  with  the  Copeland  “Anti- 
Kickback  Act’’  (18  U.S.C.  874)  was 
raised  fit>m  $2,000  to  $100,000.  Also, 
the  threshold  for  the  requirement  to 
include  the  provision  for  compliance 
with  sections  102  and  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)  was 
raised  to  $100,000. 

Other  editorial  changes  have  been 
made  to  correct  errors  and  improve 
clarity. 

Regulatory  Impact  Analyses 
Executive  Order  12866 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and,  by  approving  it, 
certifies  that  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

In  keeping  with  the  requirements  of 
44  U.S.C.  3504(h),  the  information 
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collection  reqiiirements  in  this  rule  have 
been  approv^  by  OMB  as  Standard 
Forms  or  HHS  adaptations  of  Standard 
Forms  with  the  following  clearance 
numbers:  SF-269:  0348-0039;  SF-424: 
0348-0043;  and  PMS  270  and  272: 
0937-0200. 

List  of  Subjects  in  45  CFR  Part  74 

Accoimting,  Administrative  practice 
and  procedures.  Grant  programs-health, 
Grant  programs-social  programs.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  March  4, 1996. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

Accordingly,  the  interim  rule 
amending  Part  74  of  Title  45  of  the  Code 
of  Federal  Regulations,  which  was 
pubhshed  at  59  FR  43754  on  August  25, 
1994,  is  adopted  as  final,  except  for 
Section  74.1(a)(3),  which  remains 
interim,  with  the  following  changes: 

PART  74— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  AWARDS  AND 
SUBAWARDS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION,  HOSPITALS, 
OTHER  NONPROFIT  ORGANIZATIONS. 
AND  COMMERCIAL  ORGANIZATIONS; 
AND  CERTAIN  GRANTS  AND 
AGREEMENTS  WITH  STATES,  LOCAL 
GOVERNMENTS  AND  INDIAN  TRIBAL 
GOVERNMENTS 

1.  The  authority  citation  for  Part  74  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  section  301;  OMB 
Circular  A— 110;  Appendix  J  is  also  issued 
imder  31  U.S.C  section  7505. 

2.  Section  74.1  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  74.1  Purpose  and  applicability. 
***** 

(c)  HHS  shall  not  impose  additional 
or  inconsistent  requirements  except  as 
provided  in  §§  74.4  and  74.14,  or  imless 
sptecifically  required  by  Federal  statute 
or  executive  order. 

§74.2  [Amended] 

3.  Section  74.2  is  amended  by: 

a.  Removing  the  last  sentence  in  the 
definition  of  “Federal  share.” 

b.  Adding  a  sentence  at  the  end  of  the 
definition  of  “Program  income”  to  read 
as  follows: 

§74.2  Definitions. 
***** 

Program  income  *  *  *  Furthermore, 
program  income  does  not  include  taxes, 
special  assessments,  levies,  and  fines 
raised  by  governmental  recipients. 

***** 


§74.3  [Amended] 

4.  Section  74.3  is  amended  by  adding 
“Federal”  before  “statute”. 

5.  Section  74.4  is  amended  by 
designating  the  current  text  as 
paragraphia)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§74.4  Deviations. 

(a)  *  *  * 

(b)  As  a  matter  of  [Departmental 
policy,  requests  for  individual  case 
deviations  will  be  considered  favorably 
by  HHS  and  its  awarding  agencies 
whenever  the  deviation  will  facilitate 
comprehensive  or  integrated  service 
delivery,  or  multiple-source 
consolidated  awa^s,  imless  the 
deviation  would  impair  the  integrity  of 
the  program. 

§74.5  [Amended] 

6.  Section  74.5(a)  introductory  text  is 
amended  by  adding  “(except  for  §  74.12 
and  the  forms  prescribed  in  §  74.22)” 
after  “this  part”. 

7.  Section  74.5(a)(1)  is  revised  to  read 
as  follows: 

§74.5  Subawards. 

(a)  *  *  * 

(l)  Except  for  subawards  imder  block 
grants  (45  CFR  part  96),  all  subawards 
received  by  institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations,  and  commercial 
organizations  from  any  recipient  of  an 
HHS  award,  including  any  subawards 
received  from  States,  local  governments, 
and  Indian  tribal  governments  covered 
by  45  CFR  part  92;  and 
***** 

8.  Section  74.12  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  74.1 2  Forms  for  applying  for  HHS 
financial  assistance. 
***** 

(e)  This  section  does  not  apply  to 
applications  for  subawards. 

§74.17  [Amended] 

9.  Section  74.17  is  amended  by 
removing  the  “HHS”  preceding 
“official(s)”  in  the  second  sentence. 

10.  Section  74.22  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (m)  and  a  new  paragraph  (n) 
to  read  as  follows: 

§74.22  Payment 
***** 

(m)  *  *  *  HHS  shall  not  require 
recipients  to  submit  more  than  an 
original  and  two  copies. 

(n)  Recipients  and  subrecipients  are  , 
not  required  to  use  forms  PMS-270  and 
272  in  connection  with  subaward 
payments. 


11.  Section  74.23(d)  is  amended  by 

revising  the  last  sentence  to  read  as  \ 

follows: 

i 

§  74.23  Cost  sharing  or  matching.  i 

*****  j 

(d)  *  *  *  ju  either  case,  fringe  | 

benefits  consistent  with  those  paid  that  | 

are  reasonable,  allowable,  and  allocable  I 

may  be  included  in  the  valuation.  I 

***** 

12.  Section  74.25  is  amended  in 
paragraph  (c)(5)  by  revising  “or  costs”  to 
read  “of  costs”,  and  by  adding  a  new 
paragraph  (1)  to  read  as  follows: 

§  74.25  Revision  of  budget  and  program 
plans. 

*  *  *  *  •  * 

(1)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  class  deviation  has 
been  approved  by  OMB, 

13.  Section  74.26  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§74.26  Non-Federal  audits. 

(a)(1)  Recipients  and  subrecipients 
that  are  institutions  of  higher  education, 
hospitals  affiliated  with  institutions  of 
higher  education,  and  other  nonprofit 
organizations  shall  be  subject  to  the 
audit  requirements  contained  in  OMB 
Circular  A-133,  “Audits  of  Institutions 
of  Higher  Education  and  Other  Non- 
Profit  Institutions.”  (See  Appendix  I  to 
this  part.) 

(2)  Recipients  and  subrecipients  that 
are  commercial  organizations  have  two 
options  regarding  audits: 

(i)  A  financial  related  audit  (as 
defined  in  the  Government  Auditing 
Standards,  GPO  Stock  #020-000-00- 
265 — 4)  of  a  particular  award  in 
accordance  with  Government  Auditing 
Standards,  in  those  cases  where  the 
recipient  receives  awards  under  only 
one  HHS  program;  or,  if  awards  are 
received  under  multiple  HHSjprograms, 
a  financial  related  audit  of  all  HHS 
awards  in  accordemce  with  Government 
Auditing  Standards;  or 

(ii)  An  audit  that  meets  the 
requirements  contained  in  OMB 
Circular  A-133. 

(3)  Commercial  organizations  that 
receive  annual  HHS  awards  totaling  less 
than  OMB  Circular  A-133 ’a  audit 
requirement  threshold  are  exempt  from 
requirements  for  a  non-Federal  audit  for 
that  year,  but  records  must  be  available 
for  review  by  appropriate  officials  of 
Federal  agencies. 

***** 

(d)(1)  All  copies  of  audit  reports 
required  by  this  section  shall  be 
submitted  to:  Department  of  Health  and 
Human  Services,  Office  of  Inspector 
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General,  National  External  Audit 
Review  Center,  Lucas  Place,  Room  514, 
323  West  8th  Street,  Kansas  City,  MO 
64105. 

(2)  The  HHS  Office  of  Inspector 
General  will  distrihute  copies  as 
appropriate  within  HHS.  Recipients, 
therefore,  are  not  required  to  send  their 
audit  reports  to  any  other  HHS  officials. 
Recipients  shall  provide  their  Employer 
Identification  Niunbers  (EIN)  on  the 
cover  page  of  reports  and  submit  along 
with  the  printed  reports  a  computer  disk 
containing  the  entire  contents  of  the 
audit  report  a  computer  disk  containing 
the  entire  contents  of  the  audit  report  or 
at  least  the  information  in  the  report 
relating  to  HHS  awards. 

14.  Section  74.33(b)  is  amended  by 
adding  two  sentences  at  the  beginning 
of  the  paragraph  to  read  as  follows: 

§  74.33  Federally^wned  and  exempt 
property. 

***** 

(b)  For  research  awards  to  certain 
types  of  recipients,  31  U.S.C.  6306 
authorizes  IfflS  to  vest  title  to  property 
acquired  with  Federal  funds  in  the 
recipient  without  further  obligation  to 
the  Federal  government  and  under 
conditions  that  HHS  considers 
appropriate.  Such  property  is  “exempt 
property.”  *  *  * 

15.  Swtion  74.34  is  amended  by 
adding  a  new  paragraph  (g)(4)  to  read  as 
follows: 

§74.34  Equipment 
***** 

(g).  .  • 

(4)  If  the  recipient’s  project  or 
program  for  wffich  or  under  which  the 
equipment  was  acquired  is  still 
receiving  support  from  the  same  HHS 
program,  and  if  the  HHS  awarding 
agency  approves,  the  net  amount  due 
may  be  used  for  allowable  costs  of  that 
project  or  program.  Otherwise  the  net 
amount  must  be  remitted  to  the  HHS 
awarding  agency  by  check. 
***** 

§74.35  [Amended] 

16.  Section  74.35(b)(2)  is  amended  by 
adding  the  word  “are”  after  “suppUes”. 

§74.44  [Amended] 

17.  Section  74.44(a)(2)  is  amended  by 
adding  “recipient  and  the”  before 
“Federal  Government”. 

18.  Section  74.44(e)(2)  is  amended  by 
removing  “small  purchase  threshold 
fixed  at  41  U.S.C.  403(11)  (currently 
$25,000)”  and  replacing  it  with 
“simplified  acquisition  threshold  fixed 
at  41  U.S.C.  403(11)  (currently 
$100,000)”. 


§74.48  [Amended] 

19.  Section  74.48(b)  is  amended  by 
removing  “small  purchase  threshold” 
and  replacing  it  with  “simphfied 
acquisition  threshold  (currently 
$100,000”. 

§74.81  [Amended] 

20.  Section  74.81  is  amended  by 
adding  “Transfer”  after  “Technology”. 

§74.90  [Amended] 

21.  Section  74.90(d)  is  amended  by 
adding  “the  office  responsible  for 
awarding  agency  preliminary  appeal 
process  or,  where  none,”  after  “e.g.,”. 

Appendix  A  to  Part  74  [Amended] 

22.  Paragraph  2  of  Appendix  A  is 
amended  by  removing  “$2,000”  and 
replacing  it  with  “$100,000”. 

23.  Paragraph  4  of  Appendix  A  is 
amended  by  removing  “$2,000  for 
construction  contracts  and  in  excess  of 
$2500”  and  replacing  it  with  “$100,000 
for  construction  contracts  and”. 

24.  Section  74.1(a)(3)  is  amended  as 
an  interim  final  rule  by  revising  interim 
paragraph  (a)(3)  to  read  as  follows: 

§  74.1  Purpose  and  applicability. 

(a)  *  *  * 

(3)  HHS  grants  and  agreements,  and 
any  subawards  under  such  grants  and 
agreements,  awarded  to  carry  out  the 
entitlement  programs  identified  at  45 
CFR  Part  92,  §  92.4(a)(3),  (a)(7).  and 
(a)(8).  except  that  §§  74.12,  74.23,  74.25, 
and  74.52  of  this  part  do  not  apply. 
Under  these  programs,  requests  to  HHS 
from  Governors  or  other  duly 
constituted  State  authorities  for  waiver 
of  single  State  agency  requirements  in 
accordance  with  31  U.S.C.  6501-6508 
will  be  given  expeditious  handUng. 
Whenever  possible,  such  requests  will 
be  granted. 

***** 

IFR  Doc.  96-6878  Filed  3-21-96;  8:45  am) 
BHJJNG  CODE  4160-17-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program 

AGENCY:  Office  of  Persoimel 
Management. 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  establishing  a 
new  office  for  filing  appUcations  or 
complaints  under  ffie  Voting  Rights  Act 
of  1965,  as  amended.  This  designation 
is  necessary  to  enforce  the  voting 


guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution.  This  amendment 
establishes  Alameda  County,  California, 
as  a  new  office  for  filing  appUcations  or 
complaints. 

DATES:  This  rule  is  effective  March  23, 
1996.  In  view  of  the  need  for  its 
pubUcation  without  an  opportunity  for 
prior  comment,  comments  will  stiU  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  tefore  April  22, 
1996. 

ADDRESSES:  Send  or  deUver  comments 
to  Barbara  Matthews-Beck,  Attorney, 
Office  of  Personnel  Management,  Room 
7F10, 1900  E  Street  NW.,  Washington. 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Matthews-Beck,  (202)  606- 
1700. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Settlement  Agreement  and  Order 
in  United  States  of  America  v.  Alameda 
County,  California,  et  al.,  C.A.  No.  95— 
1266  (N.D.  Cal.  January  22. 1996), 
Alameda  County  has  l^n  designated  as 
an  additional  examination  point  vmder 
the  provisions  of  the  Voting  Rights  Act 
of  1965,  as  amended.  This  designation 
is  necessary  to  enforce  the  gviarantees  of 
the  Fourteenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of 
the  Voting  Ri^ts  Act  of  1965,  as 
amended,  42  U.S.C  §  1973d,  OPM  wiU 
appoint  Federal  Examiners  to  review  the 
quaUfications  of  appUcants  to  be 
registered  to  vote  and  Federal  observers 
to  observe  local  elections. 

Under  §  553(b)(3)(B)  of  title  5  of  the 
United  States  Code,  the  Director  finds 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking. 
The  notice  is  being  waived  because  of 
OPM’s  legal  responsibiUties  under  42 
U.S.C.  §  1973e(a)  and  other  parts  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
which  require  OPM  to  pubUsh  counties 
certified  by  the  U.S.  Attorney  General 
and  locations  within  these  coimties 
where  citizens  can  be  federally  Usted 
and  become  eUgible  to  vote,  and  where 
Federal  observers  can  be  sent  to  observe 
local  elections. 

Under  §  553(d)(3)  of  title  5  of  the 
United  States  Code,  the  Director  finds 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  in  view  of  the 
pending  election  to  be  held  in  the 
subject  county,  where  Federal  observers 
will  observe  the  election  imder  the 
authority  of  the  Voting  Rights  Act  of 
1965,  as  amended. 
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Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  adds  one  new  location  to  the 
list  of  coimties  in  the  regulations 
concerning  OPM’s  responsibilities 
imder  the  Voting  Rights  Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure.  Voting  rights. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  45 
CFR  Part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  §  1103;  secs.  7, 9,  79 
Stat.  440, 411  (42  U.S.C.  §§  1973e,  1973g). 

2.  Appendix  A  to  Part  801  is  amended 
under  “Dates,  Times,  and  Places  for 
Filing’’  by  adding  alphabetically 
Alameda  Coimty  of  C£difomia  to  read  as 
follows: 

Appendix  A  to  Part  801 

***** 

Dates,  Times,  and  Places  for  Filing 

***** 

California 

County;  Place  for  filing;  Beginning  date 
Alameda;  Oakland-U.S.  Attorneys  Office, 
Oakland  Branch,  1301  Clay  Street,  Suite 
3405,  Oakland,  California,  94612 
(510)  637-3784  and  (510)  637-3748;  March 
23, 1996 

***** 

(FR  Doc.  96-7073  Filed  3-21-96;  8:45  am] 
HLUNQ  CODE  6325-01-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  96-88] 

Computation  of  Time 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  makes  three 
minor  amendments  to  the  Commission’s 
computation  of  time  rule.  First,  it  adds 
an  illustrative  example  to  the  rules  to 
make  more  explicit  that  the  three  extra 
days  added  for  service  by  mail  where  a 
response  period  is  10  days  or  less  are 
calculated  from  the  end  of  the  filing 


period  regardless  of  whether  the  last  day 
of  the  filing  period  is  a  business  day  or 
a  holiday.  Second,  it  provides  that 
where  any  party  is  served  by  mail,  and 
the  response  period  is  10  days  or  less, 
the  filing  period  for  all  parties  (not  just 
the  ones  served  by  mail)  shall  be 
extended  the  additional  three  days. 

Third,  it  provides  that  service  by 
facsimile  machine  shall  be  treated  as 
hand  delivery,  not  service  by  mail.  The 
intended  effect  of  this  action  is  to  make 
the  rule  clearer  and  more  fair. 

EFFECTIVE  DATE:  March  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Senzel,  Office  of  General 
Counsel  (202)  418-1760. 

SUPPLEMENTARY  INFORMATION:  Adopted: 
March  5, 1996;  Released  March  15, 

1996. 

1.  In  this  order  we  make  three  minor 
eunendments  to  the  Commission’s 
computation  of  time  rule,  47  CFR  1,4. 
First,  we  add  an  illustrative  example  to 
the  rules  to  make  more  explicit  that  the 
three  extra  days  added  for  service  by 
mail  where  a  response  period  is  10  days 
or  less  are  calculated  from  the  end  of  ^e 
filing  period  regardless  of  whether  the 
last  day  of  the  filing  period  is  a  business 
day  or  a  holiday.  Second,  we  provide 
that  where  any  party  is  served  by  mail, 
and  the  response  period  is  10  days  or 
less,  the  filing  period  for  all  parties  (not 
just  the  ones  served  by  mail)  shall  be 
extended  the  additional  three  days. 

Third,  we  provide  that  service  by 
facsimile  machine  shall  be  treated  as 
hand  delivery,  not  service  by  mail. 

2.  Section  1.4(h)  addresses  the  filing 
period  for  responding  to  pleadings  that 
have  been  served  on  a  party  by  mail. 

The  rule  states: 

If  a  document  is  required  to  be  served  upon 
other  parties  by  statute  or  Commission 
regulation  and  the  document  is  in  fact  served 
by  mail  *  *  *  and  the  filing  period  *  for  a 
response  is  10  days  or  less,  an  additional  3 
days  (excluding  holidays)  will  be  allowed  for 
filing  a  response.  *  *  * 

3.  Section  1.4(j)  governs  the  filing  date 
for  pleadings  that  would  otherwise  be 
due  on  a  holiday  (when  the  Commission 
is  closed  for  business).  It  provides  that: 

If,  after  making  all  the  computations 
provided  for  in  this  section,  the  filing  date  ^ 

'  Section  1.4(e)(3)  provides:  The  term  filing  period 
means  the  number  of  days  allowed  or  prescril^d  by 
statute,  rule,  order,  notice  or  other  Conunission 
action  for  filing  any  document  with  the 
Commission.  It  does  not  include  any  additional 
days  allowed  for  filing  any  document  pursuant  to 
paragraphs  (g),  (h)  and  (j)  of  this  section. 

2  Section  1.4(e)(4)  provides:  The  term  filing  date 
means  the  date  upon  which  a  document  must  be 
filed  after  all  computations  of  time  authorized  by 
this  section  have  been  made. 


falls  on  a  holiday,  the  document  shall  be 
filed  on  the  next  business  day.  *  *  • 

4.  Because  Section  1.4(h)  indicates 
that  the  three  extra  days  for  a  response 
to  a  pleading  served  by  mail  where  the 
response  period  is  10  days  or  less  is 
based  on  the  “filing  period,’’  not  the 
“filing  date,”  and  because  Section  1.4(j) 
says  that  the  “filing  date”  is  not 
calculated  until  after  all  other 
computations  are  made,  the  additional 
three  days  for  service  by  mail  are  added 
without  regard  to  whether  the  last  day 
of  the  filing  period  is  a  holiday  and 
would  therefore  not  be  the  filing  date  if 
service  were  by  hand.  Thus,  the  first  day 
to  be  covmted  for  the  extra  three  days  is 
the  first  business  day  after  the  end  of  the 
filing  period  whether  the  filing  period 
ends  on  a  business  day  or  a  holiday. 

How  the  rule  applies  is  demonstrated  in 
Summit  Communications,  Inc.,  9  FCC 
Red  4833,  n.l  (Cable  Serv,  Bm.  1994). 

In  that  case,  a  party  filed  a  petition  for 
reconsideration  of  a  firanchising 
authority’s  certification  (47  CFR  76.911) 
on  Thursday,  October  28, 1993.  The 
filing  period  for  oppositions  was  10 
days  (47  CFR  1.106(g)),  so  the  filing 
period  ended  on  Sunday,  November  7. 
Service  was  made  by  mail,  an  additional 
three  days  were  added  following  the 
end  of  the  filing  period  on  Simday, 
November  7,  and  the  opposition  was 
due  Wednesday,  November  10.  The  fact 
that  the  “filing  date”  would  have  been 
moved  forward  from  Sunday  to  Monday 
if  there  had  not  been  mail  service  was 
irrelevant,  since  under  the  rules  the 
filing  date  is  not  determined  imtil  after 
all  other  computations.  Because  a  more 
recent  staff  decision  interpreted  the  rule 
difierently  and  incorrectly  added  the 
extra  three  days  from  the  date  the  filing 
date  would  have  been  if  service  was  by 
hand  rather  than  from  the  end  of  the 
filing  period,  see  Falcon  Cablevision,  10 
FCC  Red  10409  n.3  (Cable  Serv.  Bur. 
1995),  we  are  amending  the  rule  to  be 
more  explicit  by  adding  an  illustrative 
example  setting  out  the  correct 
interpretation  of  the  rule. 

5.  We  also  amend  Section  1.4(h)  to 
provide  that  when  one  party  is  served 
by  mail  and  the  response  period  is  10 
days  or  less,  all  parties  should  get  the 
additional  three  days.  'This  approach  is 
most  equitable  because  it  avoids  the 
possibility  that  some  parties  in  multi¬ 
party  litigation  may  be  required  to  file 
their  pleadings  before  others,  giving 
others  an  opportxmity  to  “preview” 
their  argiunents  before  filing  their  own 
pleading.  We  will  therefore  amend 
Section  1.4(h)  to  specify  that  if  one 
party  is  served  by  mail  and  the  response 
period  is  10  days  or  less,  all  peirties  will 
be  given  the  additional  three  days. 
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6.  Finally,  we  amend  Section  1.4(h)  to 
treat  service  by  facsimile  machine  the 
same  as  hand  service.  See  47  CFR 
1.773(a)(4)  (treating  delivery  by 
facsimile  machine  like  hand  service  in 
the  tariff  context).  See  also  SEC  v. 
Stratton  Oakmont,  Inc.,  1995  WL  46559 
(D.D.C.  1995).  Because  service  by 
facsimile,  like  hemd  delivery,  is 
essentially  instantaneous,  we  believe 
that  this  treatment  is  warranted 
generally. 

7.  Because  the  rule  amendments 
involve  rules  of  agency  organization, 
procedure,  or  practice,  the  notice  and 
comment  and  effective  date  provisions 
of  the  Administrative  Procedure  Act  are 
inapplicable.  5  U.S.C.  553(b)(A),  (d). 

8.  Accordingly,  it  is  ordered.  That 
pursuant  to  Sections  4(i),  4(j),  and 
303(r)of  the  Communications  Act,  47 
U.S.C.  154(i),  154(j),  and  303(r),  47  CFR 
part  1  is  amended  as  set  forth  below, 
effective  March  22, 1996. 

9.  The  text  of  this  order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington  D.C.  The  text 
may  also  be  pmchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 

Inc.,  Suite  140,  2100  M  Street  NW., 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio,  Telecommunications, 
Television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

2.  Section  1.4  is  eunended  in 
paragraph  (h),  by  revising  the  text 
preceding  Example  11,  in  paragraphs  (i) 
and  (j)  by  redesignating  Examples  12 
and  13  as  Examples  13  and  14, 
respectively,  and  by  adding  new 
Example  12  in  paragraph  (h)  to  read  as 
follows: 

§1.4  Computation  of  time. 
***** 

(h)  If  a  document  is  required  to  be 
served  upon  other  parties  by  statute  or 
Commission  regulation  and  the 


document  is  in  fact  served  by  mail  (see 
§  1.47(f)),  and  the  frUng  period  for  a 
response  is  10  days  or  less,  an 
additional  3  days  (excluding  hohdays) 
will  be  allowed  to  all  parties  in  the 
proceeding  for  frUng  a  response.  This 
paragraph  (§  1.4(h))  shall  not  apply  to 
docmnents  filed  pmsuant  to  §  1.89, 

§  1.120(d),  §  1.315(b)  or  §  1.316.  For 
purposes  of  this  paragraph  service  by 
facsimile  shall  be  deemed  equivalent  to 
hand  delivery. 

***** 

Example  12:  Assume  that  oppositions 
to  a  petition  in  a  particular  proceeding 
are  due  10  days  after  the  p>etition  is  filed 
and  must  be  served  on  the  parties  to  the 
proceeding.  If  the  petition  is  filed  on 
October  28, 1993,  the  last  day  of  the 
filing  period  for  oppositions  is  Simday, 
November  7.  If  service  is  made  by  mail, 
the  opposition  is  due  three  days  after 
November  7,  or  Wednesday,  November 

10. 

***** 

(FR  Doc.  96-6658  Filed  3-21-96;  8:45  am) 
BILLING  CODE  6712-01-P 


47  CFR  Part  76 

[MM  Dodket  No.  93-215;  FCC  95-602] 

Cable  Television  Rate  Regulation;  Cost 
of  Service  Rules;  Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  cost  rules  and 
regulations,  which  were  pubUshed 
Friday,  March  8, 1996,  (61  FR  9361). 

The  regulations  govern  the  standard  cost 
of  service  showings  filed  by  cable 
operators  seeking  to  justify  rates  for 
regulated  cable  services. 

EFFECTIVE  DATE:  April  18, 1996,  except 
for  new  information  collection 
requirements  adopted  herein,  which 
will  become  effective  on  the  date  of 
approval  by  the  Office  of  Management 
and  Budget  or  on  April  18, 1996, 
whichever  date  occius  later. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Power,  Cable  Services  Bureau,  (202) 
416-0800. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Second  Report  and  Order  and 
First  Order  on  Reconsideration  in  MM 
Docket  93-215  refines  existing  cost  of 
service  rules  and  creates  final  rules 
governing  standard  cost  of  service 
showings  filed  by  capable  operators 
seeking  to  justify  rates  for  r^giilated 
cable  services. 


Need  for  Correction 

As  published,  statements  indicating 
the  effective  date  for  the  requirements 
and  regulations  established  in  the 
Second  Report  and  Order  and  First 
Order  on  Reconsideration  in  MM  Docket 
93-215  contained  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  8. 1996  of  the  final  regulations, 
which  were  the  subject  of  FR  Doc.  96- 
5427,  is  corrected  as  follows: 

Effective  Date  [Corrected] 

On  page  9361,  in  the  second  column, 
the  statement  of  the  effective  date 
should  be  revised  to  read  EFFECTIVE 
DATE:  This  final  rule  contains 
information  collection  requirements  that 
will  not  become  effective  until  approval 
by  the  Office  of  Management  and 
Budget,  but  no  sooner  than  April  18, 
1996.  The  Commission  will  pubfish  a 
document  specifying  the  effective  date 
of  such  requirements.  All  other 
requirements  and  regulations  contained 
in  this  final  rule  shall  become  effective 
on  April  18, 1996.” 
***** 

IV.  Ordering  Clauses  [Corrected] 

Paragraph  60.  On  page  9367,  in  the 
second  column,  the  paragraph  should  be 
revised  to  read  “It  is  further  ordered  that 
the  requirements  and  regulations 
established  in  this  decision  shall 
become  effective  on  April  18, 1996, 
except  for  the  new  information 
collection  requirements  adopted  herein, 
which  shall  become  effective  upon  the 
date  of  approval  by  the  Office  of 
Management  and  Budget  or  on  April  18, 
1996,  whichever  date  occurs  later.” 
***** 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-6939  Filed  3-21-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  215  and  216 

[Docket  No.  960313071-6071-01;  I.D. 
022796E] 

RIN  0648-AI20 

Taking  and  Importing  of  Marine 
Mammals;  Consolidation  of 
Regulations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  eind 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  To  simplify  NMFS’  Code  of 
Federal  Regulations  (CFR),  NMFS  issues 
this  final  rule  to  redesignate  those 
regulations  governing  die  take  of 
northern  fur  seals  for  subsistence 
purposes  on  the  Piibilof  Island  and 
aspects  of  the  administration  of  the 
Piibilof  Islands.  By  this  rule,  an  entire 
part  within  the  CFR  is  removed.  This 
final  rule  does  not  make  substantive 
changes  to  the  existing  regulations.  The 
purpose  of  this  final  rule  is  to  make  the 
regulations  more  concise,  better 
organized,  and  thereby  easier  for  the 
public  to  use.  This  action  is  consistent 
with  the  President’s  Regulatory  Reform 
Initiative  to  simplify  regulations  and 
reduce  the  regulatory  burden  on  the 
public. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margot  L.  Bohan,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION: 

In  March  1995,  President  Clinton 
issued  a  directive  to  Federal  agencies 
regarding  their  responsibilities  under 
his  Regulatory  Reinvention  Initiative. 
This  initiative  is  part  of  the  National 
Performance  Review  and  calls  for 
comprehensive  regulatory  reform.  The 
President  directed  all  agencies  to 
imdertake  a  review  of  all  their 
regulations,  with  an  emphasis  on 
eliminating  or  modifying  those  that  are 
obsolete,  duplicative,  or  otherwise  in 
need  of  reform.  This  final  rule  is 
intended  to  carry  out  the  President’s 
directive  with  respect  to  those 
regulations  implementing  the  annual 
Piibilof  Island  fur  seal  subsistence 
harvest. 

NMFS  is  consolidating  the  provisions 
of  50  CFR  part  215,  critical  to  the 
management  of  the  northern  fur  seal 
subsistence  harvest  on  the  Piibilof 
Island,  into  50  CFR  part  216 — 


Regulations  Governing  the  Taking  and 
Importing  of  Marine  Meunmals.  This 
final  rule  moves  definitions  in  §  215.2  to 
§  216.3  and  makes  definition  additions 
and  revisions  in  §  216.3.  Subparts  C  and 
D  of  part  215  are  redesignated, 
respectively,  as  subpart  G — ^Pribilof 
Island  Administration  and  subpart  F — 
Pribilof  Islands,  Taking  for  Subsistence 
Purposes  of  part  216,  and  part  215  is 
removed. 

Classification 

This  final  rule  is  exempt  from  review 
imder  E.0. 12866.  Because  this  rule 
makes  only  nonsubstantive  changes  to 
existing  regulations,  no  useful  purpose 
would  be  served  by  providing  advance 
notice  and  opportunity  for  public 
comment.  Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
under  5  U.S.C.  553(b)(B),  for  good  cause 
finds  that  it  is  unnecessary  to  provide 
prior  notice  and  opportvmity  for  public 
comment  on  this  rule  or  to  delay  for  30 
days  its  effective  date.  Because  this  rule 
is  being  issued  without  public 
comment,  a  regulatory  flexibility 
analysis  is  not  required  under  the 
Regulatory  Flexibility  Act,  and  none  has 
been  prepared.  This  final  rule  is 
expected  to  result  in  no  economic  costs 
to  the  public. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  section 
6.02b.3(b)(ii)(aa)  of  NOAA 
Administrative  Order  216-6  as  revised. 
This  final  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

List  of  Subjects 

50  CFR  Part  215 

Administrative  practice  and 
procedure.  Marine  mammals,  Penalties, 
Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  216 

Adminstrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  March  15, 1996. 

Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  215  and  216  are 
amended  as  follows: 


PART  215-PRIBILOF  ISLANDS 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1151-1175, 1361  et 
seq. 

2.  In  §  215.2,  paragraphs  (d),  (g)  and 
(h)  are  redesignated  to  §  216.3,  in 
alphabetical  order,  and  the  paragraph 
designations  are  removed. 

3.  Subpart  C,  consisting  of  §§  215.21 
through  215.27,  and  subpart  D, 
consisting  of  §§  215.31  through  215.34, 
of  part  215  are  redesignated  as  subpart 
G,  Pribilof  Islands  Administration, 
consisting  of  §§  216.81  through  216.87, 
and  subpeul  F,  Pribilof  Islands,  Taking 
for  Subsistence  Purposes,  consisting  of 
§§  216.71  through  216.74,  of  part  216, 
respectively  and  the  subpart  headings 
are  revised  to  read  as  set  forth  above. 

PART  215— [REMOVED] 

4.  Part  215  is  removed. 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

5.  'The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

6.  In  216.3,  the  definition,  “A^cle  of 
Handicraft”,  is  added  and  the 
definition,  “Wasteful  Manner”,  is 
revised,  in  alphabetical  order,  to  read  as 
follows: 

§216.3  Definitions. 
***** 

Article  of  Handicraft  means  items 
made  by  an  Indian,  Aleut  or  Eskimo 
from  the  nonedible  byproducts  of  fur 
seals  taken  for  personal  or  family 
consiunption  which — 

(1)  Were  commonly  produced  by 
Alaskan  Natives  on  or  before  October 
14, 1983; 

(2)  Are  composed  wholly  or  in  some 
significant  respect  of  natural  materials, 
and; 

(3)  Are  significantly  altered  firom  their 
natural  form  and  which  are  produced, 
decorated,  or  fashioned  in  the  exercise 
of  traditional  native  handicrafts  without 
the  use  of  pantographs,  multiple 
carvers,  or  similar  mass  copying 
devices.  Improved  methods  of 
production  utilizing  modem 
implements  such  as  sewing  machines  or 
modem  tanning  techniques  at  a  tannery 
registered  pursuant  to  §  216.23(c)  may 
be  used  so  long  as  no  large  scale  mass 
production  industry  results.  Traditional 
native  handicrafts  include,  but  are  not 
limited  to,  weaving,  carving,  stitching, 
sewing,  lacing,  beading,  drawing,  and 
painting.  The  formation  of  traditional 
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native  groups,  such  as  a  cooperative,  is 
permitted  so  long  as  no  large  scale  mass 
production  results. 

***** 

Wasteful  Manner  means  any  taking  or 
method  of  taking  which  is  likely  to 
result  in  the  killing  of  marine  mammals 
beyond  those  needed  for  subsistence, 
subsistence  uses,  or  for  the  making  of 
authentic  native  articles  of  handicrafts 
and  clothing,  or  which  results  in  the 
waste  of  a  substantial  portion  of  the 
marine  mammal  and  includes,  without 
limitation,  the  employment  of  a  method 
of  taking  which  is  not  likely  to  assure 
the  capture  or  killing  of  a  marine 
mammal,  or  which  is  not  immediately 
followed  by  a  reasonable  effort  to 
retrieve  the  marine  mammal. 

[FR  Doc.  96-6855  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  3S10-22-F 


50CFR  Part  300 

[Docket  No.  960228054-6054-01;  I.D. 
120495A] 

RIN  0648-A150 

High  Seas  Fishing  Compiiance  Act; 
Initial  Regulations;  OMB  Control 
Numbers 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  an  interim  final 
rule  (IFR)  to  implement  the  High  Seas 
Fishing  Compliance  Act  of  1995 
(HSFCA).  The  purpose  of  the  HSFCA  is 
to  license  U.S.  vessels  fishing  on  the 
high  seas  and  to  implement  the 
Agreement  to  Promote  Compfiance  with 
International  Conservation  and 
Management  Measures  by  Fishing 
Vessels  on  the  High  Seas  (Agreement). 
DATES:  Effective  upon  publication. 
Comments  must  be  received  on  or 
before  May  21, 1996. 

ADDRESSES:  Send  comments  on  the  IFR 
and  on  the  collection-of-information 
requirement  to  Richard  Schaefer,  Office 
of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service,  1315  East  West  Highway,  Silver 
Spring,  MD  20910.  Also  send  comments 
on  the  collection-of-information 
requirement  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attn: 
Paperwork  Reduction  Project  0648- 
0304,  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dickinson,  (301)  713-2337, 


SUPPLEMENTARY  INFORMATION:  On 
November  24, 1993,  the  United  Nations 
Food  and  Agriculture  Organization 
(FAO)  adopted  the  Agreement.  The 
Agreement  was  negotiated  largely  at  the 
initiative  of  the  United  States  in 
response  to  fisheries  crises  that  have 
arisen  in  many  areas  of  the  world.  As 
the  size  and  efficiency  of  modem  fleets 
have  come  to  exceed  the  productivity  of 
their  traditional  coastal  harvesting  areas, 
fishery  managers  of  coastal  nations 
generally  have  reacted  by  imposing 
stricter  management  regimes.  As  a 
result,  increasing  numbers  of  vessels 
have  sought  fishing  opportunities  on  the 
hi^  seas. 

^e  need  for  the  Agreement  evolved 
fit)m  the  concern  that  vessels  belonging 
to  member  nations  of  regional  fisheries 
organizations  were  reflagging  to  non¬ 
member  nations,  in  order  to  continue 
fishing  in  the  management  areas 
imconstrained  by  mles  set  by  the 
organizations  and  their  members.  For 
example,  the  effectiveness  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
has  been  compromised  by  vessels 
registered  in  nations  that  are  not  ICCAT 
members.  Flying  “flags  of  convenience,” 
these  vessels  then  fish  for  tima  in  the 
North  Atlantic  in  defiance  of  ICCAT 
mles  and  management  regimes. 

Although  the  Agreement  has  been 
popularly  referred  to  as  the  “reflagging 
agreement,”  it  does  not  deal  directly 
with  the  reflagging  of  fishing  vessels,  in 
part  because  FAO  negotiators  did  not 
wish  to  deter  legitimate  transfers  of 
vessel  registries  or  flags.  The  primary 
tenet  of  &e  Agreement  is  the  obligation 
of  Parties  to  the  Agreement  (Parties)  to 
require  that  fishing  vessels  carrying 
their  flags  obtain  specific  authorization 
to  operate  on  the  high  seas.  Parties  are 
also  responsible  for  ensuring  that  their 
authorized  vessels  do  not  imdermine 
conservation  and  management  measures 
that  have  been  adopted  by  global  or 
regional  fishery  management 
orgwizations. 

The  HSFCA  implements  the 
Agreement,  primarily  by  requiring  a 
system  of  licensing  for  all  U.S.  vessels 
that  fish  on  the  high  seas,  and  by 
requiring  vessels  so  Ucensed  to  fish  in 
accordance  with  international 
conservation  and  management  measures 
recognized  by  the  United  States.  The 
HSFCA  also  requires  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Secretary  of  State,  to  publish 
fiem  time  to  time  in  the  Federal 
Register  a  list  of  agreements  containing 
or  resulting  in  such  measures. 

For  pui-poses  of  the  HSFCA,  the 
Secretary,  in  consultation  with  the 
Secretary  of  State,  has  determined  that 


all  conservation  and  management 
measures  for  hving  marine  resources  set 
forth  in,  or  adopted  pursuant  to,  the 
following  international  agreements  to 
which  the  United  States  is  party  are 
included  within  the  term  “international 
conservation  and  management  measures 
recognized  by  the  Unit^  States,”  except 
any  such  measure  to  which  the  United 
States,  consistent  with  the  terms  of  such 
agreement,  has  lodged  an  objection  or 
reservation: 

International  Convention  for  the 
Conservation  of  Atlantic  Tunas  (basic 
instrument  for  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas — ^ICCAT); 

Convention  between  the  United  States 
of  America  and  the  Republic  of  Costa 
Rica  for  the  Establishment  of  an  Inter- 
American  Tropical  Tuna  Conunission 
(basic  instrument  for  the  Inter- American 
Tropical  Tima  Commission — lATTC); 

Convention  for  the  Conservation  of 
Salmon  in  the  North  Atlantic  Ocean 
(basic  instrument  for  the  North  Atlantic 
Salmon  Conservation  Organization — 
NASCO); 

Convention  on  Future  Multilateral 
Cooperation  in  the  Northwest  Atlantic 
Fisheries  (basic  instrument  for  the 
Northwest  Atlantic  Fisheries 
Organization — NAFO); 

Convention  for  the  Conservation  of 
Anadromous  Stocks  in  the  North  Pacific 
Ocean  (basic  instrument  for  the  North 
Pacific  Anadromous  Fish  Commission — 
NPAFC); 

Convention  on  the  Conservation  and 
Management  of  Pollock  Resources  of  the 
.Central  Bering  Sea; 

Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(basic  instrument  for  the  Conunission 
for  the  Conservation  of  Antarctic  Marine 
Living  Resources— CCAMLR); 

International  Convention  for  the 
Regulation  of  Whaling  (basic  instrument 
for  the  International  Whaling 
Commission — IWC); 

Treaty  on  Fisheries  Between  the 
Governments  of  Certain  Pacific  Island 
States  and  the  Government  of  the 
United  States  of  America; 

Convention  for  the  Conservation  of 
Antarctic  Seals; 

Agreement  to  Reduce  Dolphin 
MortaUty  in  the  Eastern  Tropical  Pacific 
Tuna  Fishery;  and 

Convention  for  the  Prohibition  of 
Fishing  with  Long  Driftnets  in  the  South 
Pacific  Ocean. 

In  addition,  conservation  and 
management  measiues  set  forth  in,  or 
adopted  pursuant  to.  the  following 
international  agreements  to  which  the 
United  States  is  not  party  are  included 
in  the  term  “international  conservation 
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and  management  measiues  recognized 
by  the  United  States”: 

Convention  on  Future  Multilateral 
Cooperation  in  North-East  Atlantic 
Fisheries  (basic  instrument  for  the 
North-East  Atlantic  Fisheries 
Commission); 

Agreement  between  the  Government 
of  the  Kingdom  of  Norway  and  the 
Government  of  the  Union  of  Soviet 
Socialist  Republics  Concerning  Co¬ 
operation  in  the  Field  of  Fisheries;  and 

Convention  for  the  Conservation  of 
Southern  Bluefin  Tvma. 

This  listing  of  “international 
conservation  and  management  measures 
recognized  by  the  Unit^  States”  will  be 
revised  and  updated  from  time  to  time 
by  publication  in  the  Federal  Register. 
Tlie  inclusion  or  exclusion  of  items 
from  this  listing  is  without  prejudice  to 
£my  positions  or  views  the  United  States 
Government  may  take  or  express  with 
regard  to  such  items  in  the  ^ture. 

T^s  IFR  implements  the  application 
and  issuance  procedures  for  HSFCA 
permits.  Application  forms  are  available 
from  NMFS  Regional  Offices. 

Applicants  for  HSFCA  permits  are 
encouraged  to  apply  for  their  permits 
through  the  NMFS  Regional  Office  with 
which  they  usually  interact  on  Federal 
fisheries  matters.  The  amoimt  of  fees 
charged  for  a  permit  issued  imder  the 
HSFCA  may  recover  administrative 
costs  incurred  in  issuing  such  permits. 
Anticipated  administrative  costs  for 
issuance  of  HSFCA  permits  have  been 
determined  to  be  $50.00  per  application. 
This  amount  is  the  HSFCA  application 
fee  until  further  notice. 

Permits  issued  imder  the  HSFCA  are 
valid  for  5  years.  Except  for  vessels  that 
have  unpaid  or  overdue  civil  penalties, 
criminal  fines,  or  other  liabilities 
incurred  in  a  judicial  proceeding  under 
any  statute  administered  by  NOAA,  any 
vessel  of  the  United  States  is  eligible  to 
receive  a  permit  imder  the  HSFCA, 
unless  the  vessel  was  previously 
authorized  by  a  foreign  nation  to  be 
used  for  fishing  on  the  high  seas,  and  (1) 
the  foreign  nation  suspended  such 
authorization,  because  the  vessel 
undermined  the  effectiveness  of 
international  conservation  and 
management  measures,  and  the 
suspension  has  not  expired;  or  (2)  the 
foreign  nation,  within  the  3  years 
preceding  application  for  a  permit 
under  the  HSFCA,  withdrew  such 
authorization,  because  the  vessel 
undermined  the  effectiveness  of 
international  conservation  and 
management  measures. 

The  restrictions  in  the  above 
paragraph  related  to  any  sanctions 
imposed  on  a  vessel  by  a  foreign  nation 
do  not  apply  if  ownership  of  the  vessel 


has  changed  since  the  vessel 
undermined  the  effectiveness  of 
international  conservation  and 
management  measures,  and  the  present 
owner  provides  sufficient  evidence  to 
the  director  of  the  NMFS  Regional 
Office  serving  as  the  issuing  office 
(Regional  Director)  demonstrating  that 
the  owner  and  operator  at  the  time  the 
vessel  undermined  the  effectiveness  of 
international  conservation  and 
management  measures  have  no  further 
legal,  beneficial,  or  financial  interest  in, 
or  control  of,  the  vessel.  The  restrictions 
in  the  above  paragraph  related  to  any 
sanctions  imposed  on  a  vessel  by  a 
foreign  nation  also  do  not  apply  if  a 
determination  is  made  by  the  Regional 
Director  that  issuing  a  permit  under  the 
HSFCA  would  not  subvert  the  purposes 
of  the  Agreement. 

A  permit  issued  under  the  HSFCA  is 
void  in  the  event  the  permitted  vessel  is 
no  longer  eligible  for  United  States 
documentation,  such  documentation  is 
revoked  or  denied,  or  the  vessel  is 
deleted  from  such  documentation. 

NMFS  has  experienced  delays  in 
implementing  the  HSFCA  due  to 
government  Ploughs  and  closures. 
NMFS  realizes  that  some  individueils 
may  experience  unavoidable  delays  in 
obtaining  an  HSFCA  permit  due  to 
circumstances  such  as  extended  trips  at 
sea.  Such  individual  circumstances  will 
be  taken  into  consideration  during  any 
enforcement  operations. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  under  5  U.S.C. 
553(b)(B),  finds  that  the  need  to  license 
U.S.  vessels  to  fish  on  the  high  seas,  eis 
required  by  the  HSFCA,  constitutes 
good  cause  to  waive  providing  notice 
and  the  opportunity  for  public  comment 
and  to  waive  the  30-day  delay  in 
effective  date  under  5  U.S.C.  553(d)(3). 
Because  the  HSFCA  requires  that 
owners  and  operators  of  such  vessels 
have  licenses  in  order  to  operate  legally 
on  the  high  seas  after  March  3, 1996, 
delay  in  the  issuance  and  effectiveness 
of  this  rule  affording  them  the 
opportunity  to  apply  for  such  licenses 
would  be  contrary  to  the  public  interest. 

This  IFR  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  IFR  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  namely  the 
information  required  to  be  submitted  on 
a  permit  application.  The  collection  of 
this  information  has  been  approved  by 
the  OMB  under  OMB  Control  Number 
0648-0304.  The  burden  estimate  for 
compliemce  is  30  minutes.  Send 
comments  regarding  this  burden 


estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Richard  Schaefer,  NMFS,  or  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  300 

High  Seas  Fishing,  Fisheries,  Permits, 
International  Agreements,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  18, 1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  IX  and  50 
CFR  Chapter  HI  are  amended  as  follows: 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  902.1,  paragraph  (b),  the  table  is 
amended  by  adding  in  the  left  column 
under  50  CFR,  in  numerical  order, 
“300.4”,  and  in  the  right  column,  in 
corresponding  position,  the  control 
number  “-0304.”. 

50  CFR  Chapter  III 

3.  Subchapters  A  through  D  are 
redesignated  as  Subchapters  B  through 
E,  respectively. 

4.  Subchapter  A,  High  Seas  Fishing 
Compliance  Act,  consisting  of  Part  300, 
is  added  to  read  as  follows: 

SUBCHAPTER  A— HIGH  SEAS 
FISHING  COMPLIANCE  ACT 

PART  300— HIGH  SEAS  FISHERIES 

Subpart  A — General  Provisions 

Sec. 

300.1  Purpose. 

300.2  Definitions. 

300.3  Issuing  offices. 

300.4  Vessel  permits. 

300.5  Vessel  and  gear  identification. 
(Reserved) 

300.6  Prohibitions. 
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300.7  Facilitation  of  enforcement. 

300.8  Penalties. 

Subpart  B — Reporting  and  Recording 

300.20  [Reserved] 

Authority:  16  U.S.C.  5501  et  seq. 

Subpart  A — General  Provisions 

§300.1  Purpose. 

This  part  implements  the  High  Seas 
Fishing  Compliance  Act  of  1995  (Act), 
which  requires  the  Secretary  of 
Commerce  to  license  U.S.  vessels 
fishing  on  the  high  seas. 

§  300.2  Definitions. 

The  terms  used  in  this  part  have  the 
following  meanings: 

Act  means  the  High  Seas  Fishing 
Compliance  Act  of  1995, 16  U.S.C.  5501 
et  seq. 

Agreement  means  the  Agreement  to 
Promote  Compliance  with  International 
Conservation  and  Management 
Measures  by  Fishing  Vessels  on  the 
High  Seas,  adopted  by  the  Conference  of 
the  Food  and  Agricultiu«  Organization 
of  the  United  Nations  on  November  24, 
1993. 

Authorized  officer  means: 

(1)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard;  or 
any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  a  conunissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(2)  Any  special  agent  or  fisheries 
enforcement  officer  of  NMFS;  or 

(3)  Any  person  designated  by  the  head 
of  any  Federal  or  state  agency  that  has 
entered  into  an  agreement  with  the 
Secretary  or  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Act. 

High  seas  means  the  waters  beyond 
the  territorial  sea  or  exclusive  economic 
zone  (or  the  equivalent)  of  any  nation, 
to  the  extent  that  such  territorial  sea  or 
exclusive  economic  zone  (or  the 
equivalent)  is  recognized  by  the  United 
States. 

High  seas  fishing  vessel  means  any 
vessel  of  the  United  States  used  or 
intended  for  use: 

(1)  On  the  high  seas; 

(2)  For  the  purpose  of  the  commercial 
exploitation  of  living  marine  resources; 
and 

(3)  As  a  harvesting  vessel, 
mothership,  or  any  other  support  vessel 
directly  engaged  in  a  fishing  operation. 

International  conservation  and 
management  measures  means  measures 
to  conserve  or  manage  one  or  more 
species  of  living  marine  resources  that 
are  adopted  and  applied  in  accordance 
with  the  relevant  rules  of  international 
law,  as  reflected  in  the  1982  United 


Nations  Convention  on  the  Law  of  the 
Sea,  and  that  are  recognized  by  the 
United  States. 

NMFS  means  the  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 

NMFS  issuing  office  means  the  NMFS 
regional  office  through  which  a  permit 
is  issued  under  the  Act. 

Operator  means,  with  respect  to  any 
vessel,  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 

Owner  means,  with  respect  to  any 
vessel: 

(1)  Any  person  who  owns  that  vessel 
in  whole  or  part; 

(2)  Any  charterer  of  the  vessel, 
whether  bareboat,  time,  or  voyage; 

(3)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including  but 
not  limited  to  parties  to  a  management 
agreement,  operating  agreement,  or  any 
similar  agreement  that  bestows  control 
over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(4)  Any  agent  designated  as  such  by 
a  person  described  in  this  paragraph. 

Regional  Director  means  the  dii^or 
of  the  NMFS  regional  office  serving  as 
the  issuing  office. 

§300.3  Issuing  offices. 

NMFS  Regional  Offices  will  issue 
permits  required  rmder  this  part.  While 
applicants  for  |}ermits  may  submit  an 
application  to  any  NMFS  Regional 
Office,  applicants  are  encouraged  to 
submit  their  apphcations  to  the  NMFS 
Regional  Office  with  which  they 
normally  interact  on  fisheries  matters. 
The  addbresses  of  the  NMFS  Regional 
Offices  are  as  follows: 

(a)  Northeast  Region,  NMFS,  (Attn: 
HSFCA  Permits),  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298. 

(b)  Southeast  Region,  NMFS,  (Attn: 
HSFCA  Permits),  9721  Executive  Center 
Drive,  N.,  St.  Petersbm^,  FL  33702. 

(c)  Southwest  Region,  NMFS,  (Attn: 
HSFCA  Permits),  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

(d)  Northwest  Region,  NMFS,  (Attn: 
HSFCA  Permits),  7600  Sand  Point  Way, 
NE.,  BIN  C15700,  Bldg.  1.  Seattle.  WA 
98115. 

(e)  Alaska  Region,  NMFS,  (Attn: 
HSFCA  Permits),  709  West  Ninth  Street, 
Suite  401,  P.O.  Box  21668,  Juneau,  AK 
99802. 

§300.4  Vessel  permits. 

(a)  Eligibility.  (1)  Except  for  vessels 
having  unpaid  or  overdue  civil 
penalties,  criminal  fines,  or  other 
liabilities  incurred  in  a  judicial 
proceeding  under  any  statute 
administered  by  NOAA,  any  high  seas 


fishing  vessel  of  the  United  States  is 
eligible  to  receive  a  permit  under  this 
part,  unless  the  vessel  was  previously 
authorized  to  be  used  for  fishing  on  the 
hi^  seas  by  a  foreign  nation,  and 

(1)  The  foreign  nation  suspended  such 
authorization,  because  the  vessel 
imdermined  the  efiectiveness  of 
international  conservation  and 
management  measures,  and  the 
suspension  has  not  expired;  or 

(ii)  The  foreign  nation,  within  the  3 
years  preceding  application  for  a  permit 
imder  this  section,  withdrew  such 
authorization,  because  the  vessel 
imdermined  the  effectiveness  of 
international  conservation  and 
management  measures. 

(2)  The  restrictions  in  paragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  section  do 
not  apply  if  ownership  of  the  vessel  has 
changed  since  the  vessel  undermined 
the  effectiveness  of  international 
conservation  and  management 
measures,  and  the  new  owner  has 
provided  sufficient  evidence  to  the 
Regional  Director  demonstrating  that  the 
owner  and  operator  at  the  time  the 
vessel  undermined  the  effectiveness  of 
such  measures  has  no  further  legal, 
beneficial,  or  financial  interest  in,  or 
control  of,  the  vessel. 

(3)  The  restrictions  in  paragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  tfiis  section  do 
not  apply  if  it  is  determined  by  the 
Regional  Director  that  issuing  a  permit 
would  not  subvert  the  purposes  of  the 
Agreement. 

(b)  Application  forms.  The  owner  or 
operator  of  a  high  seas  fishing  vessel 
may  apply  for  a  permit  under  this  part 
by  completing  an  application  form. 
Applicants  may  obtain  an  application 
form  from  an  NMFS  issuing  office  fisted 
in  §  300.3.  (c)  Application  information. 
An  applicant  must  submit  a  complete 
and  accurate  permit  application,  signed 
by  the  owner  or  operator,  to  the 
appropriate  Regional  Director. 

fd)  Fees.  The  NMFS  issuing  office  will 
charge  a  fee  to  recover  the 
administrative  expenses  of  permit 
issuance.  The  amount  of  the  fee  will  be 
determined  in  accordance  with  the 
procedures  of  the  NOAA  Finance 
Handbook  for  determining 
administrative  costs  of  each  special 
product  or  service.  The  fee  is  specified 
with  the  application  form.  The 
appropriate  fee  must  accompany  each 
application.  Failure  to  pay  the  fee  will 
'preclude  issuance  of  the  permit. 
Payment  by  a  commercial  instrument 
later  determined  to  be  insufficiently 
funded  will  invalidate  any  permit. 

(e)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  GFR  part  904,  the 
Regional  Efirector  will  issue  a  permit, 
which  will  include  appropriate 
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conditions  or  restrictions,  within  30 
days  of  receipt  of  a  completed 
application  and  payment  of  the 
appropriate  fee. 

(2)  The  Regional  Director  will  notify 
the  applicant  of  any  deficiency  in  the 
application. 

(f)  Validity.  Permits  issued  rmder  this 
part  are  valid  for  5  years  from  the  date 
of  issuance.  Renewal  of  a  permit  prior 
to  its  expiration  is  the  responsibility  of 
the  permit  holder.  For  a  permit  to 
remain  vafid  to  its  expiration  date,  the 
vessel’s  U.S.  Coast  Guard 
docrunentation  or  state  registration  must 
be  kept  current.  A  permit  issued  vmder 
this  part  is  void  when  the  name  of  the 
owner  or  vessel  changes,  or  in  the  event 
the  vessel  is  no  longer  efigible  for  U.S. 
docmnentation,  su^  documentation  is 
revoked  or  denied,  or  the  vessel  is 
deleted  finm  such  documentation. 

(g)  Change  in  application  information. 
Any  changes  in  vessel  documentation 
status  or  other  permit  application 
information  must  be  reported  to  the 
Regional  Director  in  writing  within  15 
days  of  such  changes. 

(h)  Transfer.  A  permit  issued  imder 
this  part  is  not  transferable  or  assignable 
to  another  vessel  or  owner;  it  is  valid 
only  for  the  vessel  and  owner  to  which 
it  is  issued. 

(i)  Display.  A  vafid  permit,  or  a  copy 
thereof,  issued  under  this  part  must  be 
on  board  the  vessel  while  operating  on 
the  high  seas  and  available  for 
inspection  by  an  authorized  officer. 
Faxed  copies  of  permits  are  acceptable. 

§  300.5  Vessel  and  gear  identification. 
[Reserved] 

§300.6  Prohibitions. 

IHs  imlawful  for  any  person  to: 

(a)  Use  a  high  seas  fishing  vessel  on 
the  high  seas  in  contravention  of 
international  conservation  and 
management  measures. 

(b)  Use  a  high  seas  fishing  vessel  on 
the  high  seas,  imless  the  vessel  has  on 
board  a  vafid  permit  issued  under 

§  300.4. 

(c)  Violate  the  conditions  or 
restrictions  of  a  permit  issued  under 
§  300.4. 

(d)  Fail  to  submit  information,  fail  to 
submit  information  in  a  timely  manner, 
or  to  submit  false  or  inaccurate 
information,  with  respect  to  any 
information  required  to  be  submitted, 
reported,  conummicated,  or  recorded 
pursuant  to  the  Act  or  the  regulations  in 
this  part. 

(e)  Refuse  to  permit  an  authorized 
officer  to  board  a  high  seas  fishing 
vessel  subject  to  such  person’s  control 
for  purposes  of  conducting  any  search 
or  inspection  in  connection  with  the 


enforcement  of  the  Act,  this  part  or  any 
other  applicable  law. 

(f)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  or  interfere  with  an 
au^orized  officer  in  the  conduct  of  any 
search  or  inspection  described  in 
paragraph  (e)  of  this  section. 

(g)  Resist  a  lawful  arrest  or  detention 
for  emy  act  prohibited  by  this  section. 

(h)  interfere  with,  delay,  or  prevent, 
by  any  means,  the  apprehension,  arrest, 
or  detection  of  another  person,  knowing 
that  such  person  has  committed  any  act 
prohibited  by  this  section. 

(i)  Ship,  transport,  ofier  for  sale,  sell, 
purchase,  import,  export,  or  have 
custody,  control  or  possession  of,  any 
living  marine  resource  taken  or  retained 
in  violation  of  the  Act  or  this  part. 

(j)  Violate  any  provision  of  the  Act  or 
the  regulations  in  this  part. 

§  300.7  Facilitation  of  enforcement 

(a)  Compliance.  The  operator  of,  or 
any  other  person  on  board,  any  fishing 
vessel  subject  to  this  part  must 
immediately  comply  with  instructions 
and  signals  issued  by  an  authorized 
officer  to  stop  the  vessel  and  with 
instructions  to  facilitate  safe  boarding 
and  inspection  of  the  vessel,  its  gear, 
equipment,  fishing  record  (where 
applicable),  and  catch  for  purposes  of 
enforcing  the  Act  and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  at  sea  by  a  U.S.  Coast  Guard 
vessel  or  aircraft,  or  other  vessel  or 
aircraft  with  an  authorized  officer  on 
board,  the  operator  of  a  fishing  vessel 
must  be  alert  for  commiinications 
conveying  enforcement  instructions. 

(2)  \^F-FM  radiotelephone  is  the 
preferred  method  of  conummicating 
between  vessels.  If  the  size  of  the  vessel 
and  the  wind,  sea,  and  visibility 
conditions  allow,  a  loudhailer  may  be 
used  instead  of  the  radio.  Hand  signals, 
placards,  high  frequency 
radiotelephone,  or  voice  may  be 
employed  by  an  authorized  officer,  and 
message  blocks  may  be  dropped  from  an 
aircraft. 

(3)  If  other  commxmications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  fight  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  fight 
signal  “L”  as  the  signal  to  stop.  In  the 
International  Code  of  Signals,  “L”  (.-..) 
means  “you  should  stop  your  vessel 
instantly.” 

(4)  Failure  of  a  vessel’s  operator 
promptly  to  stop  the  vessel  when 
directed  to  do  so  by  an  authorized 
officer  using  loudhailer,  radiotelephone, 
flashing  fight  signal,  or  other  means 
constitutes  prima  facie  evidence  of  the 
offense  of  refusal  to  allow  an  authorized 
officer  to  board. 


(5)  The  operator  of  a  vessel  who  does 
not  imderstand  a  signal  fi'om  an 
enforcement  imit  and  who  is  imable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
inunediately. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must: 

(1)  Monitor  Channel  16,  VHF-FM,  if 
so  equipped; 

(2)  Stop  immediately  and  lay  to  or,  if 
appropriate  and/or  directed  to  do  so  by 
the  authorized  officer,  maneuver  in  such 
a  way  as  to  allow  the  safe  boarding  of 
the  vessel  by  the  authorized  officer  and 
the  boarding  party; 

(3)  Except  for  those  vessels  with  a 
fi^eboard  of  4  ft  (1.25  meters)  or  less, 
provide  a  safe  ladder,  if  needed,  for  the 
authorized  officer  and  boarding  party  to 
come  on  board; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer^  provide  a  manrope  or 
safety  fine,  and  illumination  for  the 
ladder;  and 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensvure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  signals, 
extracted  from  the  International  Code  of 
Signals,  may  be  sent  by  flashing  fight  by 
an  enforcement  imit  when  conffitions 
do  not  allow  communications  by 
loudhailer  or  radiotelephone. 

Knowledge  of  these  signals  by  vessel 
operators  is  not  required.  However, 
knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
may  preclude  the  necessity  of  sending 
the  signal  “L”  and  the  necessity  for  the 
vessel  to  stop  instantly. 

(1)  “AA”  repeated  (.- .-)  is  the  call  to 
an  iinknown  station.  The  operator  of  the 
signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel’s 
identification. 

(2)  “RY-CY”  (.-.  -.-)  means 

“you  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you.”  This  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  necessity  of  the  vessel  being  boarded 
coming  to  a  complete  stop,  or,  in  some 
cases,  without  retrieval  of  fishing  gear 
that  may  be  in  the  water. 

(3)  “SQ3”  ( ...  ...--)  means  “you 

should  stop  or  heave  to;  I  am  going  to 
board  you.” 

§300.8  Penalties. 

Any  person  or  high  seas  fishing  vessel 
foimd  to  be  in  violation  of  the  Act,  this 
part,  or  any  permit  issued  under  this 
part  will  be  subject  to  the  civil  and 
criminal  penalty  provisions,  permit 
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sanctions,  and  forfeiture  provisions 
prescribed  in  the  Act,  15  CFR  part  904 
(Civil  Procedures),  and  other  applicable 
laws. 

Subpart  B — Reporting  and 
recordkeeping. 

§300.20  [Reserved] 

(FR  Doc.  96-6867  Filed  3-21-96;  3:24  pm) 
BILUNG  CODE  3510-22-F 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arKf  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1005, 1006, 1007, 1011, 
1012, 1013,  and  1046 

[Docket  No.  AO-366-A37;  AO-388-A9,  et 
al.;  DA-95-22] 

Milk  in  the  Carolina  and  Certain  Other 
Marketing  Areas;  Decision  on 
Proposed  Amendments  to  Marketing 
Agreements  and  Orders 


7 

CFR 

part 

Marketing  area 

Docket  No. 

1005 

Carolina . 

AO-388-A9 

1006 

Upper  Florida  . 

AO-356-A32 

1007 

Southeast . 

AO-366-A37 

1011 

Tennessee  Valley  ... 

AO-251-A40 

1012 

Tampa  Bay  . . 

AO-347-A35 

1013 

Southeastern  Flor¬ 
ida. 

AC)-286-A42 

1046 

Louisville-Lexington- 

Evansville. 

A(>-123-A67 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  final  decision  proposes  • 
to  amend  certain  location  adjustments 
under  the  Southeast  Federal  milk 
marketing  order.  The  decision  denies  a 
proposal  to  provide  a  fluid  milk 
sur^arge  during  the  period  of 
Noveml^r  1995  through  March  1996 
and  a  transportation  credit  on  bulk  milk 
purchased  for  6  Federal  milk  orders  in 
the  Southeastern  United  States.  The 
decision  is  based  on  the  record  of  a 
public  hearing  held  in  Atlanta,  Georgia, 
on  September  19, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  EKvision,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 


therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  amendments  will 
promote  orderly  marketing  of  milk  by 
producers  and  regulated  handlers. 

The  proposed  amendments  have  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  the  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  &e  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  firom  the  order.  A  handler  is 
afl'orded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  August  11, 
1995;  published  August  17, 1995  (60  FR 
42815). 

Supplemental  Notice  of  Hearing: 
Issued  September  8, 1995;  published 
September  13, 1995  (60  FR  47495). 

Recommended  Decision:  Issued 
December  18, 1995;  published 
December  27, 1995  (60  FR  66929). 
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Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900),  at  Atlanta,  Georgia,  on 
September  19, 1995.  Notice. of  such 
hearing  was  issued  on  August  11, 1995, 
and  September  8, 1995,  and  published 
August  17, 1995  (60  FR  42815)  and 
September  13, 1995  (60  FR  47495), 
respectively. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  December 
18, 1995,  issued  a  recommended 
decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto.  Six  copiments  were  received  in 
re^onse  to  the  notice. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  with  no 
material  modifications.  Under  Issue  No. 
1,  two  paragraphs  have  been  added  at 
the  end  of  the  discussion  and,  under 
Issue  No.  3, 12  paragraphs  have  been 
added'at  the  end  of  the  issue  to  discuss 
the  exceptions  received. 

The  material  issues  on  the  record  of 
the  hearinjg  relate  to: 

1.  Whether  the  location  adjustment  at 
Hammond,  Louisiana,  should  be 
increased  by  7  cents  imder  Order  7. 

2.  Whether  the  location  adjustment  at 
Mobile,  Alabama,  should  be  reduced  by 
7  cents  under  Order  7. 

3.  Whether  a  transportation  credit  for 
supplemental  milk  should  be  adopted 
for  Orders  5, 6,  7, 11, 12  and  13.* 

4.  Whether  a  fluid  milk  surcharge 
should  be  provided  on  a  temporary 
basis  for  Orders  5,  6,  7, 11, 12,  and  13. 

5.  Whether  emergency  marketing 
conditions  in  the  6  regulated  areas 
warrant  the  omission  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exceptions  hereto. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 


■  The  Louisville-Lexington-Evansville  order  was 
dropped  from  Proposals  4  and  5,  as  contained  in  the 
hearing  notice,  at  the  hearing. 
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based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Whether  the  Location  Adjustment  at 
Hammond,  Louisiana,  Should  Be 
Increased  by  7  Cents  Under  Order  7 

The  location  adjustment  in  the 
portion  of  Tangipahoa  Parish, 

Louisiana,  south  of  State  Highway  16, 
should  be  increased  from  plus  50  cents 
to  plus  57  cents.  The  7-cent  price 
increase  applies  to  both  Class  I  prices 
applicable  to  handlers  and  blend  prices 
applicable  to  producers.  However,  for 
the  sake  of  simplicity,  the  price  increase 
is  discussed  in  terms  of  the  Class  I 
differential  price. 

The  vice-president  of  fluid  milk 
marketing  and  economic  analysis  for 
Mid-America  Dairymen,  Inc.  (Mid-Am), 
proposed  the  7-cent  higher  location 
adjustment  at  Hammond,  Louisiana, 
which  is  located  in  the  southern  portion 
of  Tangipahoa  Parish.  He  stated  that  the 
7-cent  location  adjustment  increase 
would  provide  a  $3.65  Class  I 
diherential  price  at  Hammond,  the  same 
price  applicable  at  Baton  Rouge  and 
New  Orleans. 

The  representative  explained  that 
Mid-Am  is  a  cooperative  owned  by 
approximately  18,000  dairy  farmers  and 
a  major  supplier  of  distributing  plants 
pooled  on  the  Southeast  Federal  milk 
marketing  order  (Order  7).  He  testified 
that  in  southeast  Louisiana  Mid-Am  has 
a  full  supply  agreement  with  5  of  the  6 
plants  in  the  New  Orleans/Baton  Rouge/ 
Hammond  area  and  a  partial  supply 
.  agreement  with  the  6th  plant.  In  August 
1995,  he  indicated,  Mid-Am  represented 
55.9  percent  of  both  the  Class  I  sales  and 
total  producer  milk  pooled  on  Order  7. 

The  Mid-Am  representative  stated 
that  the  final  decision  for  the  Southeast 
order  that  was  issued  on  May  3, 1995 
(60  FR  25014),  established  a  price  of 
$3.58  at  Hammond  and  a  price  of  $3.65 
at  Baton  Rouge  and  New  Orleans, 
Louisiana.  The  representative  argued 
that  the  7-cent  difference  in  price 
provides  a  competitive  sales  advantage 
to  the  plant  located  in  Hammond  while 
its  ability  to  procure  milk  is  no  different 
than  plants  located  in  Baton  Rouge. 

According  to  the  Mid-Am 
representative,  the  milk  supply  for 
plants  in  Hammond  and  Baton  Rouge 
comes  firom  direct-ship  milk  produced 
in  Louisiana’s  “Florida  parishes”  (i.e., 
Tangipahoa,  Washington,  St.  Tammany, 
St.  Helena,  Livingston,  East  Feliciana, 
and  East  Baton  Rouge).  He  contended 
that  the  7-cent  lower  price  at  Hammond 
is  not  justified  since  the  per 
hundredweight  rate  paid  to  local  milk 
haulers  who  deliver  milk  to  Baton 
Rouge  and  Hammond  is  the  same.  He 
elaborated  further  that  the  rate  per 


hundredweight  that  is  charged 
producers  in  the  Florida  parishes  is  the 
same  whether  the  producer’s  milk  is 
delivered  to  Hammond  or  Baton  Rouge 
or  even  New  Orleans.  Thus,  he  asserted, 
competing  handlers  in  the  New  Orleans/ 
Hammond/Baton  Rouge  area  should 
have  the  same  Class  I  differential  price 
because  the  cost  of  procuring  milk  at 
each  of  these  locations  is  the  same. 

The  assistant  operations  manager  for 
Fleming  Dairy,  which  operates  two 
distributing  plants  in  the  Southern 
United  States,  testified  in  support  of  the 
proposal  to  equalize  Class  I  prices 
adjusted  for  location  at  Hammond, 

Baton  Rouge,  and  New  Orleans, 
Louisiana.  Alternatively,  the  witness 
stated,  Fleming  would  support  a  7-cent 
price  reduction  at  Baton  Rouge  and  New 
Orleans,  which  also  would  equalize  the 
Class  I  differential  prices  at  these 
locations.  He  testified  that  equal  and 
uniform  Class  I  differential  prices  are 
justified  for  these  locations  for 
competitive  reasons. 

The  Fleming  witness  indicated  that 
100  percent  of  the  raw  milk  supply 
delivered  to  its  distributing  plant  in 
Baker,  Louisiana,^  is  produced  by  dairy 
farmers  located  within  45  miles  of  the 
plant.  He  stated  that  a  higher  Class  I 
price  at  one  location  compared  to 
another  suggests  a  greater  shortage  or 
need  to  attract  milk  firom  distant  supply 
areas.  However,  the  witness  indicated, 
southern  Louisiana  has  an  abundant 
supply  of  milk  available  and  has  had  to 
regularly  transfer  milk  to  Florida  during 
short  production  months  to  supplement 
Florida’s  raw  milk  requirements. 
Additionally,  he  argued,  handlers 
located  in  Hammond  should  not  have  a 
competitive  advantage  over  Baton  Rouge 
handlers  because  both  locations  are 
approximately  the  same  distance  to  New 
Orleans,  the  primary  population  center 
of  southern  Louisiana. 

According  to  the  Fleming  witness,  the 
Secretary’s  Final  Decision  issued  May  3, 
1995,  justifying  the  lower  price  in 
Hammond  compared  to  Baton  Rouge  or 
New  Orleans  was  based  on  mistaken 
conclusions  of  facts  and 
miscommunications  within  the  newly 
enlarged  cooperative  association  (Mid- 
Am).  The  witness  also  stated  that 
marketing  conditions  in  the  Southern 
United  States  have  changed  since  the 
merger  hearing  was  held  in  1993.  He 
explained  that  a  single  farmer-owned 
cooperative  now  controls  the  milk 
supply  for  southern  Louisiana,  as 
opposed  to  three  or  four  competing 


2  Baker  is  10  miles  north  of  Baton  Rouge.  Both 
Baker  and  Baton  Rouge  are  in  East  Baton  Rouge 
Parish,  which  is  within  Zone  12  of  the  marketing 
area. 


cooperatives  which  previously  supplied 
this  area.  Accordingly,  he  agreed  with 
Mid-Am  that  the  difference  in  price  for 
these  locations  is  not  justified  because 
there  is  no  freight  difference  in 
supplying  New  Orleans,  Hammond,  and 
Baton  Rouge  with  raw  milk.  Thus,  he 
urged  the  Secretary  to  correct  the  price 
di^arity  at  Hammond  immediately. 

Heming  reiterated  support  for  the  7- 
cent  location  adjustment  increase  at 
Hammond,  Louisiana,  in  its  post¬ 
hearing  brief.  Gold  Star  Dairy,  Inc.  (Gold 
Star),  Little  Rock,  Arkansas,  also 
supported  the  proposed  7-cent  location 
adjustment  increase  at  Hammond  in  a 
post-hearing  brief.  Gold  Star  stated  that 
the  7-cent  increase  will  correct  an 
unintended  inequity  problem  in  the 
Southeast  order.  There  was  no 
opposition  to  the  proposed  increase  at 
the  hearing,  in  post-hearing  briefs,  or  in 
the  exceptions  to  the  recommended 
decision. 

The  proposed  7-cent  higher  location 
adjustment  in  the  southern  portion  of 
Tangipahoa  Parish  should  be  adopted  to 
provide  the  same  prices  at  pool 
distributing  plants  located  at  Hammond 
and  Baton  Rouge,  Louisiana.  These 
plants  are  located  within  a  major 
production  area  of  the  market  and 
procure  their  milk  supplies  firom  the 
same  nearby  farms.  As  a  result,  the  rates 
paid  to  haulers  to  transport  milk  to 
Hammond  compared  to  Baton  Rouge  are 
the  same  because  the  mileage  firom 
producers’  farms  to  the  various  plants  is 
essentially  the  same.  Thus,  the  value  of 
producer  milk  delivered  to  Hammond 
should  be  no  less  than  the  value  of  such 
milk  delivered  to  Baton  Rouge. 
Therefore,  the  southern  portion  of 
Tangipahoa  Parish  should  be  moved  to 
Zone  12,  as  proposed  in  the 
recommended  decision,  to  provide  a  7- 
cent  higher  price  at  Hammond. 

In  its  exception  to  the  recommended 
decision,  Fleming  again  emphasized  its 
support  for  equalizing  the  prices  at 
Baton  Rouge,  Hammond,  and  New 
Orleans,  but  asked  the  Secretary  to 
consider  whether  it  may  be  more 
appropriate  to  reduce  the  New  Orleans 
and  Baton  Rouge  prices  to  the 
Hammond  level  rather  than  increase  the 
Class  I  price  at  Hammond  to  the  price 
level  applicable  at  New  Orleans  and 
Baton  Rouge. 

The  suggestion  of  Fleming  Dairy  to 
reduce  the  New  Orleans  and  Baton 
Rouge  prices  to  the  level  at  Hammond 
may  have  merit.  However,  there  was  no 
proposal  on  this  record  to  reduce  the 
price  at  New  Orleans  or  Baton  Rouge.  If 
there  is  any  desire  on  the  part  of  the 
industry  for  such  a  reduction,  it  should 
be  fully  explored  on  the  record, 
particularly  taking  into  consideration 
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what  the  impact  of  such  a  change  might 
have  on  handlers  in  the  adjacent  Texas 
marketing  area.  At  the  present  time, 
there  is  close  Class  I  price  alignment 
between  Texas  and  Louisiana  handlers. 

If  a  price  reduction  in  southern 
Louisiana  is  deemed  to  have  merit,  it 
should  be  considered  in  conjunction 
with  an  overall  evaluation  of  price 
levels  in  the  area. 

2.  Whether  the  location  adjustment  at 
Mobile,  Alabama,  should  be  reduced  by 
7  cents  under  Order  7. 

The  location  adjustment  at  Mobile, 
Alabama,  should  be  reduced  from  plus 
57  cents  to  plus  50  cents. 

A  witness  appearing  on  behalf  of 
Barber  Pure  Milk  Company  (Barber)  and 
Dairy  Fresh  Corporation  (Dairy  Fresh) 
proposed  the  7-cent  reduction  in  the 
location  adjustment  at  Mobile,  Alabama. 
The  witness  stated  that  Barber  and  Dairy 
Fresh  operate  pool  distributing  plants 
under  Order  7.  He  said  the  Ba^r  plant 
at  Mobile  and  the  Dairy  Fresh  plant  at 
Prichard,  Alabama,  are  located  within 
20  miles  of  the  Mobile  Qty  Hall  and 
handle  approximately  8.5  to  9.5  million 
poimds  of  milk  per  month. 

The  witness  for  Barber  and  Dairy 
Fresh  contended  that  the  Southeast 
order,  which  became  effective  July  1, 
1995,  established  pricing  zones  that 
created  cost  inequities  for  the  Barber 
Mobile  plant  and  the  Dairy  Fresh 
Prichard  plant  with  other  Order  7  pool 
plant  handlers.  He  argued  that  the  final 
decision  lowered  the  Class  I  price 
adjusted  for  location  for  Barl^r  and 
Dairy  Fresh  competitors  while  the  price 
at  Mobile  remained  imchanged  at  $3.65. 
He  claimed  that  the  7-cent  difrerence  is 
a  substantial  amount  and  that  Barber 
and  Dairy  Fresh  cannot  continue  to 
operate  as  viable  business  entities  with 
the  current  pricing  situation.  The 
proposed  $3.58  Class  I  differential  price 
is  the  price  applicable  for  most  of  Barber 
and  Dairy  Fresh’s  competitors  and  is 
sufficient  to  attract  an  adequate  supply 
of  milk  to  the  Mobile  area,  he  asserted. 

The  Barber/Dairy  Fresh  witness  also 
indicated  that  the  market  structure  in 
the  Southeastern  United  States  had 
changed  since  the  merger  hearing  was 
held  in  1993.  He  stated  that  several 
plants  had  closed  or  changed  ownership 
and  that  one  new  large  state-of-the-art 
Class  I  plant  had  recently  opened. 
Several  cooperatives  serving  the 
Southeast  marketing  area  at  the  time  of 
the  hearing  have  now  joined  Mid-Am, 
resulting  in  Mid-Am  being  the  major 
supply  organization  in  the  market,  he 
added. 

The  witness  explained  that  one  key 
change  that  has  occurred  since  the  1993 
merger  hearing  is  that  Barber  now  * 


receives  its  entire  milk  supply  from 
Mid-Am  and  approximately  2.8  million 
pounds  are  for  its  Mobile  plant.  He 
added  that  Dairy  Fresh  purchases  about 
92  percent  of  its  milk  from  nonmembers 
and  the  remainder  from  Mid-Am.  The 
milk  supply  for  both  plants  is  from 
producers  located  in  the  same  general 
area,  he  said,  while  the  Class  I 
distribution  area  of  the  Mobile  and 
Prichard  plants  is  primarily  along  the 
Gulf  Coast  stretching  west  from  Mobile 
to  Hancock  County,  Mississippi,  east 
from  Mobile  to  Tallahassee,  Florida,  and 
northeast  from  Mobile  to  Montgomery 
County,  Alabama. 

The  witness  argued  that  the  proposed 
price  change  is  needed  to  equalize 
prices  between  Mobile-area  handlers 
and  handlers  located  in  the  Upper 
Florida  order.  He  urged  the  Department 
to  lower  the  location  adjustment  by  7 
cents  at  Mobile,  Alabama,  thus  changing 
the  location  adjustment  from  a  plus  57 
cents  to  a  plus  50  cents. 

In  its  post-hearing  brief  and  exception 
to  the  recommended  decision.  Barber 
and  Dairy  Fresh  reiterated  their  support 
for  the  proposed  7-cent  lower  location 
adjustment.  The  brief  pointed  out  that 
witnesses  at  the  hearing  testified  that  7 
cents  per  himdredweight  is  a  significant 
amount  for  Qass  I  miUc.  The  handlers 
asserted  that  the  adoption  of  the 
proposal  would  align  the  Mobile  price 
vrith  the  price  applicable  in  the 
northern  portion  of  the  Upper  Florida 
order. 

At  the  hearing,  in  its  post-hearing 
brief,  and  in  its  exception  to  the 
recommended  decision.  Gold  Star  Dairy 
opposed  the  7-cent  lower  location 
adjustment  at  Mobile,  Alabama,  but 
presented  no  testimony  or  evidence  to 
support  its  position.  There  was  no  other 
opposition  testimony. 

The  location  adjustment  at  Mobile, 
Alabama,  should  be  reduced  by  7  cents 
to  provide  a  price  of  $3.58  by 
eliminating  the  Zone  12  island  around 
Mobile  in  what  is  otherwise  a  Zone  11 
region.  The  city  of  Mobile,  Alabama,  is 
within  Mobile  County,  which  is  in  Zone 
11  of  the  Southeast  order.  Unlike  the 
rest  of  Mobile  Coimty,  the  20-mile 
radius  area  surrounding  the  city  of 
Mobile  is  now  part  of  Zone  12,  which 
is  priced  7  cents  above  Zone  11. 

The  record  of  this  hearing  indicates 
that  changes  in  procurement  patterns 
have  occurred  since  the  1993  hearing 
and  that  the  original  reason  for  placing 
the  Mobile  handlers  in  the  7-cent  higher 
pricing  zone — i.e.,  to  insure  the  two 
Mobile  handlers  of  an  adequate  supply 
of  milk — is  no  longer  an  overriding 
consideration.  The  record  of  this 
hearing  indicates  that  the  Barber  plant 
at  Mobile  now  has  a  full  supply  contract 


with  Mid- America  Dairymen,  Inc., 
thereby  eliminating  any  concern  that  the 
handler  had  about  obtaining  an 
adequate  supply  of  milk. 

Although  the  Dairy  Fresh  plant  at 
Prichard  still  receives  a  majority  of  its 
milk  from  nonmemher  producers,  there 
was  no  testimony  at  the  hearing  fixtm 
any  cooperative  association 
representative  or  any  nonmember 
producer,  no  post-hearing  briefs,  and  no 
exceptions  filed  in  response  to  the 
recommended  decision  to  indicate  that 
the  plant  would  not  be  able  to  maintain 
its  milk  supply  with  the  proposed  7- 
cent  lower  Class  I  price. 

Accordingly,  it  must  be  concluded 
that  no  valid  purpose  is  served  by 
pricing  the  Mobile  area  at  its  current 
$3.65  Class  I  differential  price.  A  7-cent 
lower  price  at  Mobile  will  properly 
align  the  prices  at  Mobile  with  the 
Florida  panhandle,  which  has  a  Class  I 
differential  price  of  $3.58,  as  well  as 
with  counties  directly  east  and  west  of 
Mobile,  which  are  also  priced  at  $3.58. 
Most  importantly,  the  record  indicated 
that  the  lower  price  at  Mobile  would  not 
jeopardize  the  supply  of  milk  at  the 
Barber  or  Dairy  Fresh  plants. 

3.  Whether  a  Temporary  Transportation 
Credit  for  Supplemental  Milk  Should  Be 
Adopted  for  Orders  5,  6,  7, 11, 12,  and 
13. 

The  proposed  amendment  to  provide 
a  transportation  credit  for  bulk  milk 
received  by  transfer  from  a  plant 
regulated  under  another  Federal  order 
for  Orders  5,  6,  7, 11, 12,  and  13  during 
the  period  of  July  1995  through 
February  1996  should  be  denied.  The 
cooperatives  withdrew  their  pre-hearing 
request  to  amend  the  Louisville- 
Lexington-Evansville  Federal  milk 
marketing  order. 

The  transportation  credit  was 
proposed  by  the  Dairy  Cooperative 
Marketing  Association,  Inc.  (DCMA), 
whose  members  include  Arkansas  Dairy 
Cooperative,  Associated  Milk  Producers, 
Inc.,  Carolina-Virginia  Milk  Producers, 
Inc.,  Cooperative  Milk  Producers,  Inc., 
Florida  Dairy  Farmers  Association,  Inc., 
Mid- America  Dairymen,  Inc.,  and 
Tampa  Independent  Dairy  Farmers 
Association,  Inc.  These  cooperatives 
represent  the  vast  majority  of  milk 
pooled  in  the  6  marketing  areas. 

A  spokesman  for  DCMA  testified  that 
a  shortage  of  milk  in  the  Southeast  has 
been  brought  about  by  lower  prices, 
rising  costs,  and  extreme  weather 
conditions  in  most  areas  of  the 
Southeast.  According  to  the  spokesman, 
many  factors,  including  extreme  heat 
and  drought  conditions,  contributed  to 
the  decline  in  milk  production  in  the 
Southeast.  He  indicated  that  milk 
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production  in  Florida  declined  by  15 
percent  or  more  during  1995.  During 
August  1995,  he  noted,  producer  milk 
pooled  on  the  6  Federal  milk  orders  was 
down  approximately  15  million  pounds 
from  volumes  pooled  during  August 
1994  in  comparable  Federal  orders. 

The  DCMA  spokesman  stated  that  the 
percentage  of  producer  milk  allocated  to 
Class  I  under  die  6  orders  has  increased, 
while  total  producer  milk  pooled  under 
the  orders  has  decreased.  During  July 
and  August  1995,  the  spokesman 
indicated,  the  pounds  of  milk  purchased 
as  transfers  from  other  Federal  order 
plants  exceeded  30  and  74  million, 
respectively. 

According  to  the  witness,  current 
milk  production  of  producers  pooled  on 
the  6  southeastern  orders  will  be 
insufficient  to  meet  fluid  requirements. 
He  argued  that  the  current  Federal  order 
minimum  Class  I  price  structure  has  not 
and  will  not  attract  an  adequate  supply 
of  locally-produced  milk. 

Some  handlers  and/or  cooperatives, 
he  complained,  will  incur  the  cost  of 
obtaining  needed  supplemental  supplies 
from  distant  marketing  areas. 
Additionally,  he  claimed,  those 
producers  who  are  responsible  for 
supplying  the  needs  of  the  market  will 
pay  the  cost  of  bringing  in  supplemental 
milk.  This  will  result  in  such  producers 
not  receiving  imiform  prices  for  their 
milk,  he  said. 

The  DCMA  spokesman  stated  that  the 
proposal  would  provide  a  temporary 
transportation  credit  to  handlers  who 
purchase  supplemental  milk  allocated 
to  Class  I  use  from  plants  regulated 
under  other  Federal  milk  marketing 
orders.  Milk  received  on  a  requested 
Class  n  or  m  basis  or  milk  that  is  simply 
allocated  to  Class  n  or  m  would  not 
receive  the  transportation  credit,  he 
said.  He  explain^  that  the  rate  of  the 
hauling  credit  would  be  3.9  cents  per 
hundredweight  per  10  miles,  based  on 
the  distance  between  the  shipping  and 
receiving  plants,  less  any  positive 
difference  between  the  Class  I 
differential  applicable  at  the  receiving 
plant  and  the  Class  I  differential 
applicable  at  the  shipping  plant.  The 
rate  of  3.9  cents  per  himdredweight  per 
10  miles  is  reflective  of  the  actual  cost 
of  hauling  milk,  he  claimed. 

The  E04A  spokesman  testified  that 
the  transportation  credit  should  be 
made  efiective  beginning  July  1, 1995, 
and  extend  through  February  29, 1996. 
Applying  the  transportation  credit 
retroactively  is  appropriate,  he  argued, 
because  of  the  substantial  amount  of 
supplemental  milk  purchased  during 
the  months  of  July  and  August. 
However,  he  recommended  that  the 
amount  of  money  deducted  from  the 


pool  for  transportation  credits  each 
month  be  limited  to  150  percent  of  the 
funds  generated  by  the  proposed  Class 
I  price  surcharge  for  the  month.  This 
approach  would  spread  the  price- 
reducing  impact  of  the  transportation 
credits  over  the  proposed  7-month 
period.  DCMA  reiterated  its  position  in 
a  post-hearing  brief. 

The  marketing  specialist  of  the 
Southern  Region  of  Associated  Milk 
Producers,  Inc.  (AMPI),  testified  in 
support  of  the  DCMA’s  proposed 
transportation  credits  for  emergency 
relief.  According  to  the  representative, 
AMPI’s  Southern  Region  represents 
approximately  3,000  Grade  A  dairy 
farmers  located  throughout  the 
Southwest  United  States,  with  the 
greatest  concentration  of  milk 
production  in  Texas  and  New  Mexico. 
He  indicated  that  AMPI  also  now  has  a 
substantial  quantity  of  producer  milk 
marketed  on  the  Southeast  order  each 
month  that  was  associated  with  the 
former  Central  Arkansas  Federal  milk 
order  (Order  108). 

The  AMPI  representative  stated  that 
AMPI  assisted  in  supplying 
supplemental  milk  to  the  ^utheast 
during  the  extreme  milk  shortage.  He 
testified  that  from  August  23  through 
September  10  AMPI  delivered  10  loads 
of  milk  per  day  to  Schepps  Dairy, 

Dallas,  Texas,  to  allow  Mid-Am  to 
reroute  an  equivalent  amount  of  milk  to 
southeastern  handlers  from  the  Mid-Am 
reload  facility  in  Sulphur  Springs, 
Texas.  A  total  of  193  loads  of  milk  were 
delivered  to  Schepps,  he  noted. 

The  AMPI  spokesman  stated  that 
AMPI  supplied  approximately  8.8 
million  pounds  of  supplemental  milk 
during  July  and  August,  which  includes 
milk  delivered  to  Stepps,  as  well  as 
milk  transferred  directly  into  the 
Southeast  marketing  area.  He  said  that 
AMPI  charged  the  purchasing  handler 
or  cooperative  $2.00  per  himdredweight 
for  this  service  and  that  the  buyer  paid 
the  freight  charge. 

A  representative  for  Fleming  Dairy 
(Fleming),  Nashville,  Tennessee, 
testified  in  support  of  the  proposed 
transportation  credit,  hut  recommended 
certain  modifications.  He  agreed  with 
the  testimony  of  DCMA  that  the 
Southeast  had  suffered  an  unusual  milk 
supply  crisis  since  early  August  and 
that  it  would  be  equitable  to  provide  a 
method  to  reimburse  those  who  have 
served  the  market  by  inciuring 
extraordinary  costs  to  bring 
supplemental  milk  into  the  region  firom 
distant  supply  markets.  He  said  that 
Fleming  is  supplied  primarily  hy 
independent  producers,  hut  receives 
supplemental  supplies  from  Mid-Am. 
During  the  last  week  of  August,  he 


indicated,  Fleming  obtained  milk 
supplies  fixtm  the  New  Mexico-West 
Texas  and  Upper  Midwest  marketing 
areas  to  meet  its  fluid  demand  due  to 
the  insufficient  supply  of  locally- 
produced  milk. 

According  to  the  Fleming 
representative,  some  additional 
supplemental  milk  may  be  required 
through  October,  but  the  period  of 
greatest  crisis  and  demand  is  now  over. 
Thus,  he  stated,  Fleming  would  favor  a 
transportation  credit  through  the  month 
of  October. 

The  Fleming  spokesman  testified  that 
supplemental  shipments  of  milk  in  late 
summer  and  fall  are  a  recurring  feature 
of  the  southeastern  marketing  areas,  and 
transportation  credits  in  some  form 
would  be  justified  as  a  permanent 
feature  of  the  orders  for  the  months  of 
July  through  October.  However,  he 
recommended  that  the  transportation 
credit  only  apply  for  distances  that 
exceed  100  miles.  He  said  the  Secretary 
should  determine  whether  the  proposed 
3.9-cent  rate  is  justified. 

The  Fleming  representative  also 
observed  that  this  is  the  first  year  in 
which  there  has  been  a  significant  need 
for  supplemental  milk  in  the  southeast 
region  from  the  north-central  region 
since  the  adoption  of  Class  Dd— A 
pricing.  The  witness  stated  that  the 
transportation  credit  should  not  be 
granted  to  a  handler  or  cooperative 
association  that  has  any  milk  assigned 
to  Class  m— A  during  the  same  period  of 
time.  In  addition,  he  said.  Class  m-A 
pricing  should  be  suspended  for  the 
Southeast  region  and  neighboring 
marketing  areas  in  the  northeast  and 
north-central  regions  when  there  is  a 
clear  demand  for  milk  for  Class  I  use 
that  is  not  being  met.  Class  m-A,  he 
stressed,  was  adopted  to  permit  the 
orderly  disposition  of  excess  milk  when 
another  use  for  the  milk  was  not 
available,  not  as  a  bargaining  lever  to 
extract  high  give-up  costs  when  the 
need  for  fluid  milk  is  ^reat. 

Fleming’s  post-heanng  brief  reiterated 
its  qualified  support  for  transportation 
credits.  The  brief  stated  that 
transportation  credits  for  past  services 
of  marketwide  benefit  are  consistent 
with  the  1985  amendments  to  the 
Agricultural  Marketing  Agreement  Act. 
The  transportation  cr^its,  Fleming 
contended,  are  necessarily  retroactive 
because  the  application  for  credit  comes 
only  after  a  service  has  been  rendered. 

Ine  president  of  Southern  Belle  Dairy 
(Southern  Belle)  Somerset,  Kentucky, 
testified  in  opposition  to  the  propos^ 
transportation  credit.  The  representative 
stated  that  Southern  Belle  is  a  pool 
plant  regulated  under  the  Tennessee 
Valley  Federal  milk  order.  He  explained 
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that  Southern  Belle  receives  its  milk 
supply  from  Southeastern  Graded  Milk 
Pr^ucers,  Milk  Marketing,  Inc.,  and 
Mid-America  Dairymen,  Inc.  He  said 
Southern  Belle  also  receives 
supplemental  milk  supplies  from 
Aimour  Foods. 

According  to  the  Southern  Belle 
representative,  during  the  crisis  period 
Southern  Belle  purchased  2  loads  of 
milk  in  Bufralo,  New  York,  at  a  give-up 
charge  of  $5.50  per  hundredweight.  He 
said  that,  imder  the  DCMA  proposal. 
Southern  Belle  would  receive  a 
transportation  credit  of  approximately 
$1,500,  but  claimed  that  the  proposed  5- 
cent  per  hundredweight  surcharge  to 
pay  for  the  transportation  credits  would 
force  Southern  Belle  to  pay  an  amoimt 
far  in  excess  of  its  $1,500  credit. 

In  a  post-hearing  brief.  Southern  Belle 
reiterated  its  opposition  to  the 
retroactive  application  of  the 
transportation  credit  but  did  not  support 
or  oppose  the  prospective  issuance  of 
the  credit  for  supplemental  milk 
purchased  during  months  of  very  short 
production.  The  brief  also  argued  that 
the  record  evidence  shows  that  the 
“crisis”  was  due  to  Mid-Am’s  inability 
to  properly  manage  its  sales  of  milk  and 
to  recover  adequate  over-order 
premiums  to  cover  the  costs  of 
purchasing  supplemental  milk  supplies. 
Finally,  Southern  Belle  argued  that  the 
retroactive  application  of  the  proposed 
transportation  credit  would  encourage 
cooperatives  to  request  relief  for  a 
problem  that  no  longer  exists. 

The  general  manager  of  Gold  Star 
Dairy  (Gold  Star),  Little  Rock,  Arkansas, 
also  testified  in  opposition  to  the 
proposed  transportation  credit  at  the 
hearing.  In  its  post-hearing  brief.  Gold 
Star  opposed  any  retroactive  application 
of  the  transportation  credit  but  did  not 
support  or  oppose  the  issuance  of  the 
credit  for  Class  I  milk  purchased  during 
months  of  very  short  production. 

Gold  Star  contended  that  there  is  no 
record  evidence  to  support  DCMA’S 
argument  that  supplemental  milk  would 
be  needed  beyond  October.  According 
to  Gold  Star’s  brief,  the  last  year  of 
shipments  into  the  southeast  region 
from  Wisconsin  was  in  1992,  a  year  in 
which  shipments  began  in  mid-August 
and  extended  to  October.  The  brief  also 
argued  that  shipments  from  Wisconsin 
in  1995  probably  have  peaked  already 
and  that  no  shipments  will  likely  be 
needed  after  October. 

Gold  Star  and  Southern  Belle  argued 
that  the  Secretary  does  not  have  the 
authority  to  issue  rules  that  would  have 
a  retroactive  effect.  Moreover,  even  if  he 
did,  they  contend,  such  authority  would 
invite  the  post-crisis  demand  for 


modifications  of  the  rules  to  alleviate 
problems  that  may  no  longer  exist. 

A  brief  filed  on  behalf  of  Land-O-Sun 
Dairies,  Inc.  (Land-O-Sun),  opposed  the 
proposed  transportation  credit.  Land-O- 
Sim  stated  that  it  operates  pool  plants 
regulated  imder  Orders  5  and  11  in 
Spartanburg,  South  Carolina,  and 
Kingsport,  Tennessee,  respectively.  The 
handler  also  indicated  it  operates  an 
Order  5  partially  regulated  plant  in 
Portsmouth,  Virginia. 

Land-O-Sim  argued  that  the  Secretary 
lacks  the  authority  to  grant  rules 
regarding  transportation  credits  that 
would  have  a  retroactive  efiect  absent 
the  expressed  statutory  language. 
According  to  Land-O-Sun,  the 
Department  of  Health  and  Human 
Services  (HHS)  issued  a  rule  in  1984 
which  applied  to  a  cost  reimbursement 
calculation  method  and  tried  to  recoup 
costs  that  were  incurred  prior  to  the 
effective  date  of  the  1984  rule.  However, 
Land-O-Sun  noted,  in  the  case  of  Bowen 
V.  Georgetown  University  Hospital,  488 
U.S.  204  (1988),  the  Supreme  Court 
invalidated  the  retroactive  feature  of  the 
HHS  rule. 

Land-O-Sun  contends  that  the 
Agricultural  Marketing  Agreement  Act, 
as  amended,  is  wholly  silent  on  the 
issue  of  retroactive  powers  vested  in  the 
Secretary.  It  argues  that  in  1986  the 
Secretary  did  not  have  the  authority  to 
implement  retroactively  the  Class  I 
differentials  mandated  by  the  1985  Farm 
Bill  and,  by  the  same  token,  does  not 
now  have  the  authority  to  implement 
the  proposed  transportation  credits 
retroactively. 

Land-O-Sun  argues  that  even  if  the 
Secretary  had  the  authority  to  impose 
the  retroactive  transportation  credits,  he 
should  deny  this  request  because  the 
problem  should  have  been  addressed 
through  private  business  agreements. 
The  Land-O-Sun  brief  states  that  the 
proposed  credit  penalizes  both  handlers 
who  prociuod  their  own  supplies  and 
producers  not  involved  in  bringing  in 
supplemental  supplies.  Finally,  Land-O- 
Sun  stated  that  there  is  significant 
competition  between  Order  5  plants  and 
plants  located  in  Florida,  Georgia, 
Tennessee,  Virginia,  and  Kentucky  and 
that  the  5-cent  higher  surcharge  for 
Order  5  compared  to  Orders  7  and  11 
would  place  Order  5  handlers  at  a 
competitive  disadvantage. 

Milkco,  Inc.  (Milkco),  a  fully 
regulated  handler  under  Order  5,  filed  a 
post-hearing  brief  in  opposition  to  the 
proposed  transportation  credit  because 
of  its  retroactive  effect.  Milkco  stated 
that  if  a  transportation  credit  is  granted, 
it  should  apply  to  the  same  months  that 
an  emergency  fluid  milk  surcharge 
would  be  applicable. 


After  carefully  evaluating  the  record 
evidence  and  the  post-hearing  briefs,  we 
must  conclude  that  during  the  summer 
of  1995  there  was  a  need  for 
supplemental  milk  for  Class  I  use  in  all 
of  the  6  orders  and  that  this  need  was 
particularly  acute  for  the  Carolina  and  3 
Florida  orders.  Furthermore,  the  record 
clearly  shows  that  the  burden  of 
bringing  in  supplemental  milk  to  satisfy 
fluid  milk  demand  fell,  almost 
exclusively,  on  the  cooperative 
associations  supplying  these  markets. 
The  record  also  shows  that  during  the 
months  of  July  and  August  1995  over¬ 
order  charges  were  either  non-existent 
or — ^where  they  did  exist — appeared  to 
be  inadequate  to  compensate  the 
cooperatives  for  the  costs  which  they 
incurred. 

It  may  be  true,  as  opponents  argue, 
that  price  adjustments  should  not  be 
made  to  compensate  for  prior  marketing 
costs.  Any  pool  plant  operator  that 
obtained  milk  on  a  direct-shipped 
basis — at  whatever  cost  it  had  to  pay — 
diuing  July  through  September  of  1995 
would  not  be  eligible  for  a  credit  under 
the  DCMA  proposal;  yet  the  handler 
would  now  be  asked  to  pay  a  higher 
Class  I  price  to  subsidize  someone  else’s 
supplemental  milk  expense. 

Opponents  argued  mat  the  Secretary 
lacks  the  authority  to  retroactively  apply 
the  proposals.  Ultimately,  this  question 
can  only  be  clarified  in  a  court  of  law. 
However,  in  this  proceeding  the 
threshold  question  of  whether  or  not  the 
proposals  are  supported  by  the  record 
precludes  any  subsequent  debate 
concerning  their  legality. 

While  the  record  clearly  showed  that 
a  great  deal  of  milk  was  brought  into  the 
6  markets,  it  lacked  comparable  data  for 
earlier  years  from  which  to  measure  the 
magnitude  of  this  year’s  problem.  As 
can  be  seen  in  Table  1,  for  example, 
there  was  clearly  much  more  bulk  milk 
imported  to  the  Carolina  and  Florida 
markets  for  Class  I  use  in  August  of 
1995  compared  to  August  1993,  but  this 
picture  is  less  clear  in  comparing  the 
bulk  imports  for  the  Southeast  market  in 
August  1995  compared  to  August  1994, 
and  the  comparison  is  virtually 
impossible  for  the  Tennessee  Valley 
market  because  of  the  restrictions  on  the 
data.  Also,  while  the  record  data 
unequivocally  demonstrated  a 
significant  drop  in  production  for  some 
of  the  markets  involved  in  this 
proceeding,  it  was  less  demonstrative 
for  some  of  the  other  markets  involved. 
For  example,  while  producer  receipts  in 
the  Southeastern  Florida  market  were 
down  by  8.5  percent  in  July  (compared 
to  July  1994),  they  were  up  by  19 
percent  during  July  1995  in  the 
Tennessee  Valley  market.  Similarly,  in 
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August  1995  producer  receipts  were  4  percent  in  Order  7  and  by  2  percent 
down  (compared  to  a  year  earlier)  in  4  in  Order  11. 
of  the  6  markets,  but  they  were  up  by 


Table  1  .—Millions  of  Pounds  of  Bulk  Fluid  Milk  Products  From  Other  Order  Plants  not  Requested  for 

Class  II  or  III  Use,  July-August,  1993-1995 


i 

_ ^ _ i 

7/93 

8/93  I 

7/94 

8/94 

7/95 

8/95 

Order  5  . 

2.3 

1.8 

R 

R 

1.7 

12.3 

Orders  6,  12,  and  13 . 

2.4 

17.3 

R 

15.8 

16.3 

32.9 

Order  7 . 

4.1 

12.3 

6.9 

27.6 

10.5 

29.7 

Order  1 1  . . 

.8 

R 

0 

R 

R 

5.2 

R=Data  restricted.  Less  than  3  handlers  involved. 


The  record  also  was  lacking  in  detail 
with  respect  to  cooperatives’  over-order 
charges.  In  the  Florida  markets,  where 
such  charges  were  in  effect  during  the 
summer  months,  there  is  no  indication 
how  much,  if  any,  of  the  premium  is 
supposed  to  cover  the  cost  of  bringing 
supplemental  milk  to  the  market.  It  was 
also  unclear  how  this  year’s 
transportation  and  give-up  costs 
compared  to  prior  years. 

A  transportation  credit,  with  or 
without  an  accompanying  surcharge, 
might  have  merit  in  these  seasonally- 
deficit  markets  where  no  other  means 
exist  to  recoup  costs  of  servicing  the 
market.  However,  the  speciHc  proposals 
under  consideration  in  this  proceeding 
are  not  supported  by  the  weight  of 
evidence  in  the  record. 

Exceptions  to  the  recommended 
decision.  Five  comments  were  received 
with  respect  to  the  proposed 
transportation  credit  and  the  proposed 
fluid  milk  surcharge. 

.Southern  Belle  reiterated  its 
opposition  to  the  proposed  Class!  price 
increase  and  the  retroactive  application 
of  transportation  credits,  but  stated  that 
“it  took  no  position’’  on  the  prospective 
issuance  of  transportation  credits  for 
Class  I  milk  during  months  of  very  short 
production. 

Gold  Star  Dairy  also  restated  its 
opposition  to  the  proposed  Class  I  price 
increase  and  the  retroactive  application 
of  transportation  credits.  The  exception 
stated  that,  even  though  the  proposed 
transportation  credits  were  not  adopted, 
the  Secretary  should  clarify  his  position 
regarding  the  issuance  of  retroactive 
rules.  Land  O’  Sun  Dairies,  Inc.,  took  a 
similar  position  in  its  exception. 

Fleming  Dairy  stated  in  its  exception 
that  Land  O’  Sun  Dairy  was  incorrect  in 
asserting  that  the  proposed 
transportation  credits  from  future 
producer  settlement  funds  constitute 
unlawful  retroactive  rulemaking. 
According  to  Fleming,  the  proposal 
would  mitigate  burdens  of  the  past  by 
credits  from  futme  pools.  While 
supportive  of  the  DCMA  proposal. 


Fleming  suggested  that  the 
transportation  credit  for  mileage  be 
limited  to  3.4  cents  per  10  miles  and 
that  such  credit  only  apply  beyond  100 
miles  distance  from  the  transferor  plant 
to  the  transferee  plant. 

In  response  to  the  request  of  Gold  Star 
and  Land  O’  Sun  for  a  clarification  of 
the  Secretary’s  position  regarding  the 
legality  of  the  retroactive  application  of 
transportation  credits,  no  good  purpose 
would  be  served  in  a  hypothetical 
discussion  of  this  issue  when  there  is 
insufficient  record  evidence  to  support 
any  credits. 

A  proposal  was  made  for  a 
transportation  credit  applicable  to  past 
marketings  to  be  paid  for  through  a 
surcharge  based  upon  current  and  future 
marketings. 

Dairy  Cooperative  Marketing 
Association,  Inc.,  also  excepted  to  the 
denial  of  the  proposed  transportation 
credit  and  fluid  milk  surcharge. 

DCMA  argued  that  a  marketwide 
service  provision  is  justified  imder  the 
Act  if  it  can  be  shown  that  marketwide 
services  are  being  performed  in  a  market 
and  the  Cost  for  such  services  are  not 
being  borne  equally  by  all  producers  in 
the  market.  It  stated  that  the  rationale 
for  denying  the  transportation  credits 
and  Class  I  surcharge  is  inconsistent 
with  past  agency  decisions  with  respect 
to  other  markets. 

The  rationale  for  denying  this 
proposal  was  not  the  concept  of 
transportation  credits,  but  the  factual 
record  herein.  Proponents  claimed  that 
an  imusual  milk  shortage  necessitated  a 
temporary  emergency  action.  Yet,  the 
record  failed  to  sufficiently  support  this 
claim.  The  evidence,  as  noted  above, 
was  inconsistent  from  month  to  month, 
year  to  year,  and  order  to  order. 

In  its  exception,  DCMA  states  that 
“the  Administrator  concluded,  as  an 
apparent  expression  of  policy,  that 
transportation  credits  are  only  available 
where  no  other  means  exist  to  recoup 
costs  of  servicing  the  market.’’  DCMA 
incorrectly  interprets  this  statement  to 
mean  that  transportation  credits  can 


only  be  adopted  if  all  other  means  of 
recouping  costs,  including  cooperative 
over-order  charges,  have  been 
exhausted.  The  statement  included  in 
the  recommended  decision  and  in  this 
final  decision  reads:  “A  transportation 
credit,  with  or  without  an 
accompanying  surcharge,  might  have 
merit  for  these  seasonally  deficit 
markets  where  no  other  means  exist  to 
recoup  costs  of  servicing  the  market.’’ 
The  clause  “where  no  other  means  exist 
to  recoup  costs  of  servicing  the  market’’ 
was  intended  to  be  interpreted  as  a 
nonrestrictive  clause  adding 
information  about  the  markets  at  issue 
herein  rather  than  serving  to  identify  or 
define  a  precondition  necessary  for 
adoption  of  any  proposal.  In  the  past 
year,  some  of  the  cooperative 
associations  in  the  Southeast  apparently 
have  been  unable  to  maintain  over-order 
charges  at  a  level  necessary  to  recoup  all 
of  their  costs  for  servicing  these 
markets. 

CXHMA  is  correct  in  asserting  that  any 
decision  regarding  transportation  credits 
need  not  be  based  upon  the  level  of 
over-order  payments  in  effect  in  a 
market.  However,  the  proposal  before 
the  Secretary  was  not  only  for 
temporary  transportation  credits  for  past 
months,  but  also  for  a  Class  I  surcharge 
to  pay  for  them.  In  these  circumstances, 
the  level  of  over-order  payments 
becomes  a  relevant  consideration.  For 
example,  if  some  handlers  are  already 
paying  a  cooperative  association  an 
over-order  charge  for  balancing  the 
market,  but  their  competitors,  who 
obtain  milk  firom  nonmember  producers 
or  other  cooperatives,  are  not,  it  is 
inequitable  for  the  aforementioned 
handlers  to  be  subject  to  an  additional 
surcharge  under  the  order  for  a  service 
for  which  they  have  already  paid,  at 
least  in  part.  Similarly,  if  some  handlers 
already  paid  extra  charges  to  non-order 
producer  sources,  it  would  be 
inequitable  to  charge  them  an  additional 
surcharge  (as  well  as  denying  them  any 
transportation  credits).  If  all  parties  had 
advance  notice  of  the  proposed 
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transportation  credit  and  surcharge,  all 
could  have  made  arrangements  for  their 
supplemental  milk  supplies  with  equal 
knowledge  concerning  how  they  would 
be  impacted  by  the  order’s  provisions 
and  with  equal  knowledge  in  making 
their  contractual.  The  situation  before 
the  Secretary,  however,  was  one  in 
which  the  importation  of  supplemental 
milk  had  already  occurred,  handlers  had 
dealt  with  the  shortage  in  different  ways 
and  had  incurred  different  costs,  and 
the  proposed  solution  to  the  problem 
would  have  compensated  some  handlers 
for  their  costs  but  not  others. 

There  is  nothing  wrong  with  the 
concept  of  a  transportation  credit  or  a 
marketwide  service  payment,  and  a 
siurcharge  on  Class  I  milk  to  pay  for  the 
credits  may  be  entirely  justified  as  well. 
Where  the  concept,  however,  cannot  be 
effectuated  vmtil  the  shipments  have 
been  made,  an  increased  number  of 
factual  circumstances  should  be 
considered.  A  reconstruction  of  what 
had  happened  and  who  was  deserving 
of  reimbursement  was  not  clearly 
developed  in  the  record. 

4.  Whether  a  Fluid  Milk  Surcharge 
Should  Be  Provided  on  a  Temporary 
Basis  for  Orders  5,  6,  7, 11, 12,  and  13 

The  proposal  to  impose  a  Class  I 
surcharge  in  each  of  the  6  orders  to  pay 
for  the  proposed  transportation  credits 
should  not  be  adopted. 

A  spokesman  for  DCMA  proposed  a 
fluid  milk  surcharge  for  the  6  Federal 
milk  maiiceting  orders  for  the  period  of 
November  1, 1995,  through  March  31, 
1996.  The  spokesman  requested  that  the 
proposed  amendment  not  be  considered 
for  the  Louisville-Lexington-Evansville 
Federal  milk  order.  The  DCMA 
spokesman  estimated  that  a  temporary 
fluid  milk  surcharge  would  generate 
enough  money  to  fond  the  out-of-pocket 
transportation  costs  incurred  by 
handlers  during  the  period  of  July  1, 
1995,  through  March  31, 1996.  This 
money  would  be  returned  to  dairy 
farmers  through  the  blend  price  by  the 
added  specified  rate  to  the  Class  I 
differential  for  each  order,  he  stated. 

The  representative  testified  that 
DCMA’s  revised  proposal  would 
provide  a  fluid  milk  surcharge  of  5  cents 
per  hundredweight  for  Orders  7  and  11, 
10  cents  per  hundredweight  for  Order  5, 
20  cents  per  hundredweight  for  Order  6, 
25  cents  for  Order  12,  and  30  cents  for 
Order  13. 

According  to  the  DCMA 
representative,  these  proposed 
temporary  surcharges  are  designed  to 
help  assure  that  an  adequate  supply  of 
milk  will  be  made  available  to  meet  the 
fluid  needs  of  the  6  orders.  The 
representative  proposed  that  the  fluid 


milk  surcharge  for  each  order  become 
effective  November  1, 1995,  and  extend 
through  March  1996.  The  November  1 
effective  date  is  needed  to  provide 
adequate  advance  notice,  he  stated. 

The  assistant  operations  manager  for 
Fleming  testified  in  support  of  the 
propos^  fluid  milk  svur^arge.  He 
stated  that  Fleming  favors  a  surcharge  to 
offset  the  cost  of  the  transportation 
credit  for  the  extraordinary 
supplemental  milk  costs  inciurred  by 
cooperatives  during  the  months  of  July 
through  October,  but  said  that  the 
siut:harge  and  the  transportation  credit 
should  be  coordinated  for  each  market. 
Fleming  reiterated  its  qualified  support 
for  the  proposed  fluid  milk  surcharge  in 
its  post-hearing  brief. 

The  controller  of  Cobmrg  Dairy 
(Cobiug),  an  Order  5  pool  plant  located 
in  Norfo  Charleston,  South  Carolina, 
testified  in  support  of  the  proposed 
fluid  milk  sm^arge  at  a  rate  of  10  cents 
per  hundredweight  for  Order  5.  The 
witness  indicated  that  Coburg  purchases 
its  raw  milk  supply  from  Edisto  Milk 
Producers  Association,  a  cooperative 
which  purchases  raw  milk  firom 
Carolina  Virginia  Milk  Producers 
Association  and  from  brokers.  He  stated 
that  Coburg  has  distribution  throughout 
South  Carolina,  southeastern  Georgia, 
and  parts  of  North  Carolina. 

The  director  of  milk  prociuement  and 
marketing  for  Dean  Fo<^s  Company 
(Dean  Foods)  testified  in  opposition  to 
DCMA’s  proposed  fluid  milk  surcharge. 
According  to  the  witness.  Dean  Foods  is 
the  largest  fluid  milk  processor  in  the 
United  States  and  owns  and  operates 
plants  in  Kentucky,  Florida,  and 
Athens,  Termessee. 

The  witness  for  Dean  Foods  stated 
that  weather  conditions  in  the  southeast 
region  caused  milk  supply  shortages  in 
the  region  in  late  August  and  early 
September.  As  a  result,  he  indicated, 
supplemental  milk  was  pimdiased  from 
outside  the  region.  The  witness  claimed 
that  there  has  been  and  continues  to  be 
a  shortage  of  milk  in  portions  of  the 
southeast  region  and  that  Dean  Foods 
had  adjusted  its  bottling  schedule  to 
accommodate  the  temporary  shortage. 
However,  he  said,  the  Dean  Foods  plant 
at  Athens,  Tennessee,  currently  has  an 
adequate  supply  of  milk  available  to 
meet  the  plant’s  needs. 

According  to  the  witness.  Dean  Foods 
and  other  processors  in  the  State  of 
Florida  agreed  in  June  to  accept  a  73- 
cent  per  hundredweight  increase  in 
over-order  premiums  to  help  producers 
recover  some  of  the  costs  for 
transporting  supplemental  milk  into  the 
region.  Dean  Dairies  in  Florida  has 
agreed  to  a  40-cent  increase  for  the 
month  of  October,  he  indicated.  The 


witness  also  testified  that  processors  in 
Florida  have  been  paying  from  $1.00  to 
$1.75  per  hundredweight  in  over-order 
premiums.  Additionally,  he  stated.  Dean 
Foods,  Athens,  Tennessee,  agreed  to  15- 
cent  and  20-cent  per  hundredweight 
increases  in  over-order  premiums  for 
the  months  of  September  and  October, 
respectively. 

The  witness  for  Dean  Foods  stressed 
that  negotiations  between  buyers  and 
sellers  of  milk  remain  the  best 
mechanism  to  recover  the  costs 
associated  with  purchasing 
supplemental  milk.  He  argued  that  the 
Federal  Order  system  was  not  designed 
to  remedy  short-term  aberrations  in  the 
market  or  provide  relief  to  cooperatives 
fo^oor  business  decisions. 

liie  general  manager  for  Gold  Star 
also  testified  in  opposition  to  the 
proposed  fluid  milk  surcharge  for  the  6 
Federal  milk  marketing  orders.  The 
witness  indicated  that  Gold  Star  is  a 
handler  regulated  under  the  Southeast 
order  but  that  a  significant  portion  of  its 
sales  are  in  the  Texas  marketing  area.  If 
the  surcharge  were  imposed.  Gold  Star 
would  be  at  a  competitive  disadvantage 
compared  to  handlers  regulated  under 
the  Texas  order,  he  claimed,  because 
those  handlers  would  not  be  subject  to 
the  surcharge.  These  arguments  were 
reiterated  in  Gold  Star’s  post-hearing 
brief. 

The  representatives  of  Gold  Star  and 
Southern  Belle  claimed  that  the 
proposed  fluid  milk  surcharge  would 
have  an  impact  on  each  handler’s  fluid 
milk  sales.  The  representatives  argued 
that  in  an  industry  where  most  sales  are 
determined  on  fractions  of  a  cent  per 
gallon,  the  handlers  would  not  be  able 
to  pass  the  cost  on  to  its  customers  in 
areas  where  its  competing  handlers 
would  not  be  subject  to  the  surcharge. 
The  Southern  Belle  representative  stated 
that  Southern  Belle  competes  with 
handlers  located  in  Ohio,  Kentucky, 
West  Virginia,  Indiana,  and  Virginia,  all 
of  whom  would  not  be  subject  to  the 
smrcharge. 

Southern  Belle  also  filed  a  post¬ 
hearing  brief  in  opposition  to  the 
proposed  fluid  milk  surcharge.  Southern 
Belle  stated  that  the  crisis,  if  there  was 
one,  is  now  over  for  the  Tennessee 
Valley  marketing  area.  Southern  Belle 
also  indicated  that  it  acquired  its  own 
supplemental  milk  without  the 
assistance  of  cooperatives  and  no  longer 
needs  any  supplemental  milk.  The 
handler  added  that  it  should  not  be 
required  to  pay  an  additional  amount 
for  its  milk  to  compensate  producers  or 
cooperatives  for  services  that  it  did  not 
receive  and  will  not  need. 

Tillamook  County  Creamy 
Association  (Tillamook),  a  cooperative 
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association  located  in  Tillamook, 

Oregon,  opposed  the  proposed  fluid 
milk  surcharge  at  the  hearing  and  in  its 
post-hearing  brief.  Tillamook  contended 
that  the  continued  existence  of  Class  III- 
A  pricing  was  and  is  a  major 
contributing  factor  to  any  perceived 
problem  of  production  and  delivery  of 
Grade  A  milk  into  the  Southeast  during 
the  past  summer. 

Tillamook  indicated  that  the  amount 
of  milk  allocated  to  Class  III-A  in 
Orders  5, 11,  and  46  was  about  1.4 
million  pounds  in  August  1995 
compared  to  270  thousand  pounds  in 
August  1994,  and  further  noted  that 
Federal  Order  7  had  approximately  2.1 
million  pounds  of  milk  allocated  to 
Class  ID— A  in  August  1995. 

Additionally,  Tillamook  pointed  out 
that  record  data  indicates  that  while 
handlers  and  cooperatives  located  in  the 
Southeast  were  purchasing 
supplemental  milk  supplies  from  as  far 
as  Minnesota  and  El  Paso,  significant 
volumes  of  milk  were  being  allocated  to 
Class  III-A  in  Federal  Orders  4  (Middle 
Atlantic  marketing  area),  33  (Ohio 
Valley  marketing  area),  36  (Eastern 
Ohio-Western  Pennsylvania  marketing 
area),  40  (Southern  Michigan  marketing 
area),  and  126  (Texas  marketing  area). 

Tillamook  recommended  that  the 
Secretary  suspend  Class  ni-A  pricing ' 
nationwide  to  free  up  milk  needed  for 
fluid  use  in  the  Southeast  and  to 
continue  uniform  pricing  throughout 
the  Federal  order  program.  The 
cooperative  claimed  that  the  fluid  milk 
sur^arge  benefits  a  small  portion  of  the 
dairy  industry,  while  the  suspension  or 
alteration  of  Class  m-A  on  an 
emergency  basis  would  increase  all 
dairy  farmers’  income.  Therefore, 
Tillamook  urged  the  Secretary  to  deny 
the  proposed  fluid  milk  surcharge  and 
grant  relief  on  Class  III-A  immediately. 

In  a  post-hearing  brief,  Milkco 
opposed  the  revis^  proposal  for  a  fluid 
milk  surcharge  for  the  6  Federal  milk 
orders,  specifically  the  10-cent 
surcharge  for  Order  5.  Milkco  indicated 
that  it  has  approximately  44.5  percent  of 
its  total  Class  I  sales  in  the  Southeast 
and  Tennessee  Valley  marketing  areas. 

It  stated  that  the  proposed  amendment 
would  require  it  to  pay  5  cents  per 
himdredweight  more  than  handlers 
regulated  under  Orders  7  and  11. 
Accordingly,  Milkco  contended,  the 
amount  of  flie  surcharge  should  be  the 
same  for  Orders  5,  7,  and  11. 

The  Agricultural  Marketing 
Agreement  Act,  as  amended,  clearly 
authorizes  the  Secretary  to  include 
provisions  for  payments  to  handlers  that 
provide  facilities  to  fiimish  additional 
supplies  of  milk  needed  by  the  market, 
but  the  Act  does  not  provide  for  an 


automatic  increase  in  the  Class  I  price 
to  offset  such  payments.  If  there  had 
been  a  stronger  record  supporting 
adoption  of  the  proposed  transportation 
credit,  the  balance  might  have  weighed 
in  favor  of  taking  the  action  for  a 
temporary  period  of  time.  However,  the 
evidence  presented  by  the  handler 
opposition  to  the  proposals,  in 
conjunction  with  the  lack  of  clarity  in 
the  record  concerning  the  magnitude  of 
the  problem  and  any  needed  increase  in 
Class  I  prices,  leads  us  to  conclude  that 
the  transportation  credit  should  not  be 
adopted  and,  consequently,  the  Class  I 
surcharge  to  pay  for  the  transportation 
credit  need  not  and  should  not  be 
adopted  either. 

5.  Whether  Emergency  Marketing 
Conditions  in  the  6  Regulated  Areas 
Warrant  the  Omission  of  a 
Recommended  Decision  and  the 
Opportunity  To  File  Written  Exceptions 
Thereto 

Proponents  of  Proposals  1-2  and  4-5 
requested  that  the  Secretary  handle 
these  issues  on  an  expedite  basis  by 
omitting  a  recommended  decision  and 
the  opportunity  to  file  exceptions 
thereto.  This  request  was  denied  in  the 
recommended  decision  and  the  issue  is 
now  moot. 

Non-material  Issues:  Correction  to 
§  1007.50(d).  Paragraph  (d)  of  Section  50 
of  the  Southeast  order  should  be  ' 
corrected  to  reflect  the  appropriate  order 
language.  The  changes  resulting  from 
the  27-market  Class  III-A  proceeding 
(DA-91-13)  and  included  in  the 
December  31, 1993,  Federal  Register  at 
58  FR  63286  were  adopted  by  reference 
at  60  FR  25036  in  the  final  decision  for 
the  Southeast  order.  However,  in  the 
process  of  preparing  the  final  decision 
and  final  order  for  the  Soutlieast 
marketing  area,  the  revised  language  in 
§  1007.50(d)  was  inadvertently 
overlooked. 

Correction  to  §  1007.92(c).  A 
typographical  error  in  paragraph  (c)  of 
Section  92  of  the  Southeast  order  also 
should  be  corrected.  The  word  “four,” 
where  it  appears  for  the  third  and  final 
time,  should  be  changed  to  read  “three.” 
There  are  6  months  in  the  base-building 
period  of  the  order,  but  the  market 
administrator  only  uses  the  high  4 
production  months  to  compute  a  base. 

If  a  producer  does  not  have  4  complete 
months  of  production  for  one  of  the 
reasons  stated  in  that  paragraph,  the 
producer  must  notify  the  market 
administrator  that  he  or  she  does  not 
have  4  complete  months  of  production 
because  during  “three”  or  more  months 
his/her  production  was  reduced.  Instead 
of  stating  “three  or  more”  months, 
however,  the  order  now  states  “four  or 


more”.  Therefore,  the  word  “four”, 
where  it  appears  for  the  third  time, 
should  be  ciianged  to  “three”  to  remove 
the  inconsistency  that  now  exists. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  ^e 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  Southeast 
tentative  marketing  agreement  and 
order: 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  polity  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing  area, 
and  the  minimiun  prices  specified  in 
the  tentative  marketing  agreement  and 
the  order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  'fhe  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
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exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  an  order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Southeast  marketing  area,  which  has 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions.  A  marketing 
agreement  that  reflects  the  attached 
order  verbatim  is  available  upon  request 
from  the  market  administrator. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  order  amending  the 
order  be  published  in  the  Federal 
Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

December  1995  is  hereby  determined 
to  be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Southeast  marketing  area  is  approved  or 
favored  by  producers,  as  defined  under 
the  terms  of  the  order  (as  amended  and 
as  hereby  proposed  to  be  amended), 
who  during  such  representative  period 
were  engaged  in  the  production  of  milk 
for  sale  within  the  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 

Dated:  March  18, 1996. 

Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Southeast 
Marketing  Area 

This  order  shall  not  become  elective 
unless  and  imtil  the  requirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southeast 
order  was  ftrst  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 


(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  Southeast  order  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
efiectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  afiect  market  supply  and  demand 
for  milk  in  the  Southeast  marketing 
area.  The  minimum  prices  specified  in 
the  order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(3)  The  Southeast  order  as  hereby 
amended  regulates  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 
and 

(4)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
order  as  hereby  amended,  are  in  the 
current  of  interstate  commerce  or 
directly  burden,  obstruct,  or  afiect 
interstate  commerce  in  milk  or  its 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Southeast 
marketing  area  shall  be  in  confonnity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  Southeast  order,  as 
amended,  and  as  hereby  amended,  as 
follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  Southeast  order  contained 
in  the  recommended  decision  issued  by 
the  Administrator,  Agricultmral 
Marketing  Service,  on  December  18, 
1995,  and  published  in  the  Federal 
Register  on  December  27, 1995  (60  FR 
66929),  shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  in  full  herein. 


PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1007  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  1007.2  [Amended] 

2.  In  §  1007.2,  Zone  1 1,  the  words 
“(more  than  20  miles  from  the  Mobile 
city  hall)’’  are  removed  following  the 
word  “Mobile”  and  the  words  “(north  of 
State  Highway  16)”  are  added  following 
the  word  “Tangipahoa”. 

3.  In  §  1007.2,  Zone  12,  the  words 
“Alabama  coimties:  Mobile  (within  20 
miles  of  the  Mobile  city  hall).”  are 
removed  and  the  words  “Tangipahoa 
(south  of  State  Highway  16)”  are  added 
following  the  word  “St.  Mary,”. 

§1007.50  [Amended] 

4.  In  §  1007.50(d),  the  words  “value 
per  hundredweight  of  3.5  percent  milk 
and  roimded  to  the  nearest  cent,  and 
subject  to  the  adjustments  set  forth  in 
paragraph  (c)  of  this  section  for  the 
applicable  month”  are  removed  and  the 
words  “times  35  and  rounded  to  the 
nearest  cent”  are  added  in  their  place. 

5.  In  §  1007.92(c),  the  word  “four”, 
where  it  appears  for  the  third  and  final 
time,  is  changed  to  read  “three”. 

[FRDoc.  96-6985  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  341(M>2-P 

7  CFR  Part  1205 

[CN-06-002] 

1996  Proposed  Amendment  to  Cotton 
Board  Rules  and  Regulations 
Adjusting  Supplemental  Assessment 
on  Imports 

agency:  Agricultiual  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  proposes  to  amend  the  Cotton 
Board  Rules  and  Regulations  by  raising 
the  value  assigned  to  imported  cotton 
for  the  purpose  of  calculating 
supplemental  assessments  collected  for 
use  by  the  Cotton  Research  and 
Promotion  Program.  This  action  is 
required  by  this  regulation  on  an  annual 
basis  to  ensure  that  the  assessments 
collected  on  imported  cotton  and  the 
cotton  content  of  imported  products 
remain  similar  to  that  paid  on 
domestically  produced  cotton.  The 
proposed  value  reflects  the  12-month 
average  price  received  by  U.S.  farmers 
for  Upland  cotton  for  calendar  year 
1995. 

DATES:  Comments  must  be  received  by 
April  22, 1996. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to  Craig 
Shackelford,  Chief,  Research  and 
Promotion  Staff,  Cotton  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2641-S, 
Washington,  D.C.  20090-6456,  or  by 
facsimile  (202)  690-1718.  Three  copies 
of  all  written  materials  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Cotton  Division, 
Washington,  D.C.  during  regular 
business  hours.  All  comments  should 
reference  docket  number,  date,  and  page 
niunber  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Shackelford,  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  “not 
significant”  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  efiect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afibrded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary’s  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  of  the  ruling. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  rule  would  affect  importers 
of  cotton  and  cotton-containing 
products.  The  majority  of  these 


importers  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration.  This  rule 
would  raise  the  assessments  paid  by  the 
importers  under  the  Cotton  Research 
and  Promotion  Order.  Even  though  the 
assessment  would  be  raised,  the 
increase  is  small  and  would  not 
significantly  affect  small  businesses. 

The  AMS  Administrator  therefore  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  R^uction 
Act  (PRA)  of  1980  (44  U.S.C  3501  et 
seq.)  the  information  collection 
requirements  contained  in  the 
regulation  to  be  amended  have  been 
previously  approved  by  OMB  and  were 
assimed  control  number  0581-0093. 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program.  These  provisions 
are:  (1)  The  assessment  of  imported 
cotton  and  cotton  products;  and  (2) 
termination  of  the  right  of  cotton 
producers  to  demand  a  refund  of 
assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17, 1991, 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 
1992,  (57  FR  29181)  and  (57  FR  29431), 
re^ectively. 

This  proposed  rule  would  increase 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
7  CFR  1205.510  (b)(2).  This  value  is 
used  to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  adopted  the  use  of  the  calendar 


year  average  price  received  by  U.S. 
farmers  for  Upland  cotton  as  a 
benchmark  for  the  value  of  domestically 
produced  cotton.  The  source  for  this 
statistic  is  “Agricultural  Prices”,  a 
publication  of  the  National  Agricultural 
Statistics  Service  (NASS)  of  the 
Department  of  Agriculture.  Use  of  the 
average  price  figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton. 

The  current  value  of  imported  cotton 
as  published  in  the  Federtd  Register  (60 
FR  36033)  on  July  13, 1995  for  the 
pmpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$1.5057  per  kilogram.  This  number  was 
calculate  using  the  annual  average 
price  received  by  farmers  for  Upland 
cotton  during  the  calendar  year  1994 
which  was  $0,683  per  pound.  Using  the 
Average  Price  Received  by  U.S.  farmers 
for  Upland  cotton  for  the  calendar  year 
1995,  which  is  $0,802  per  pound,  the 
new  value  of  imported  cotton  would  be 
$1.6931  per  kilogram.  The  proposed 
value  is  $0.1874  per  kilogram  greater 
than  the  previous  value. 

An  example  of  the  assessment 
formula  and  how  the  various  figures  are 
obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  pounds. 

One  pound  equals  0.453597  kilograms. 

One  dollar  per  bale  assessment  converted 
to  kilograms 

A  500  pound  bale  equals  226.8  kg.  (500  x 
.453597) 

$1  per  bale  assessment  equals  $0.002000  per 
pound  (1  *  500)  or 
$0.004409  per  kg.  (1  +  226.8) 

Supplemental  assessment  of  5/10  of  one 
percent  of  the  value  of  the  cotton  converted 
to  kilograms. 

Average  price  received  $0,768  per  pound  or 
$1.6931  per  kg.  (0.768  x  2.2046)  = 

1.6931. 

5/10  of  one  percent  of  the  average  price  in 
kg.  equals  $0.008465  per  kg.  (1.6931  x 
.005) 

The  total  assessment  per  kilogram  of  raw 
cotton  is  obtained  by  adding  the  $1  per  bale 
equivalent  assessment  of  $0.004409  per  kg. 
and  the  supplemental  assessment  §0.008465 
per  kg.  which  equals  $0.012874  per  kg. 

The  current  assessment  on  imported 
cotton  is  $0.011938  per  kilogram  of 
imported  cotton.  The  propo^ 
assessment  is  $0.012874,  an  increase  of 
$0.000936  per  kilogram.  This  increase 
reflects  the  increase  in  the  Average  Price 
of  Upland  Ckitton  Received  by  U.S. 
Farmers  during  the  period  January 
through  December  1995. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
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right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  these 
figures  have  been  revised.  These  figures 
indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 


Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

As  a  result  of  changes  in  the 
Harmonized  Tariff  Schedule,  numbering 
revisions  to  the  Import  Assessment 
Table  used  in  the  Cotton  Research  and 


Promotion  program  were  necessary. 
These  changes  are  as  follows: 

Numbers  Deleted: 

5205250000 
5205450000 
6203492010 
Numbers  Changed: 


Old  number 

New  number 

Comment 

5209430020  . 

5209430030 

Use  same  conversion  factor. 

5209430040  . 

5209430050 

Use  same  conversion  factor. 

5311004000  . 

5311004020 

Use  same  conversion  factor. 

5806200000  . . . 

5806200010 

5806200020 

Use  same  conversion  factor. 

6115199010  . - . 

6115198010 

Use  same  conversion  factor. 

fiii?M99nnn  . 

6115929200 

Use  same  conversion  factor. 

6115932020  . . . 

6115926020 

Use  same  conversion  factor. 

Two  other  changes  are  proposed  to 
lessen  the  administrative  burden  for 
importers.  The  first  simplifies  the 
process  to  determine  if  the  minimum 
value  of  cotton  has  been  imported  to 
warrant  payment  of  the  assessment.  The 
second  lengthens  the  amoimt  of  time 
that  an  exemption  certificate  remains 
valid. 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  provided  for 
the  establishment  of  a  de  minimis  (a 
minimum)  voliune  or  value  of  imported 
cotton  under  which  no  assessment 
would  be  paid.  Section  1205.510(b)(3)(I) 
provides  that  any  cotton  imported  in 
which  the  value  of  the  cotton  is  less 
than  $220.99  shall  not  be  subject  to  the 
assessment.  When  the  de  minimis  value 
was  first  implemented  in  1992,  the 
220.99  equaled  $2.00  in  cotton 
assessment.  The  U.S.  Customs  Service 
does  not  collect  assessments  of  $2.00  or 
less.  Each  subsequent  year,  with  the 
adjustment  of  the  assessment  on 
imported  cotton,  the  amoimt  of 
assessment  due  on  cotton  has  increased 
or  decreased  in  relation  to  the  change  in 
the  minimum  import  assessment  fee  of 
$2.00. 

The  agency  proposes  to  change  the  de 
minimis  value  of  cotton  to  a  fluctuating 
value  that  will  always  yield  an 
assessment  of  $2.00. 

Section  1205.510(b)(6)(I)  provides  for 
an  importer  to  claim  an  exemption  from 


the  assessment  under  specific 
conditions.  The  exemption  is  valid  for 
120  days.  This  proposal  would  lengthen 
that  period  so  that  exemption 
certificates  issued  by  the  Cotton  Board 
would  be  valid  for  1  year  from  the  date 
of  issue. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  proposed 
to  be  amended  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  In  §  1205.510,  paragraphs  (b)(2), 
(b)(3),  and  (b)(6)(i)  are  revised  to  read  as 
follows: 

§1205.510  Levy  of  assessments. 
***** 

(b)  *  *  * 

(2)  The  12-month  average  of  monthly 
average  prices  received  by  U.S.  farmers 
will  1^  calculated  annually.  Such 
average  will  be  used  as  the  value  of 
imported  cotton  for  the  purpose  of 
levying  the  supplemental  assessment  on 
imported  cotton  and  will  be  expressed 

Import  Assessment  Table 

[Raw  Cotton  Fiber] 


in  kilograms.  The  value  of  imported 
cotton  for  the  purpose  of  levying  this 
supplemental  assessment  is  $1.6931  per 
kilogram. 

(3)  The  following  table  contains 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and 
assessments.  The  left  column  of  the 
following  table  indicates  the  HTS 
classifications  of  imported  cotton  and 
cotton-containing  products  subject  to 
assessment.  The  center  column 
indicates  the  conversion  factor  for 
determining  the  raw  fiber  content  for 
each  kilogram  of  the  HTS.  HTS  numbers 
for  raw  cotton  have  no  conversion  factor 
in  the  table.  The  right  column  indicates 
the  total  assessment  per  kilogram  of  the 
article  assessed. 

(i)  Any  line  item  entry  of  cotton 
appearing  on  Customs  entry 
documentation  in  which  the  value  of 
the  cotton  contained  therein  results  in 
the  calculation  of  an  assessment  of  two 
dollars  ($2.00)  or  less  will  not  be  subject 
to  assessments  as  described  in  this 
section. 

(ii)  In  the  event  that  any  HTS  number 
subject  to  assessment  is  changed  and 
such  change  is  merely  a  replacement  of 
a  previous  number  and  has  no  impact 
on  the  physical  properties,  description, 
or  cotton  content  of  the  product 
involved,  assessments  will  continue  to 
be  collected  based  on  the  new  number. 


HTS  No. 

Conversion 

factor 

Cents  per  kg. 

5201000000  . 

0 

1.2874 

5201000500  . 

0 

1  2874 

5201001200  . 

0 

1  2874 

5201001400  . 

0 

1.2874 

5201001800  . . . 

n 

1  2874 

5201002200  . 

1.2874 
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liMiPORT  Assessment  Table— Continued 

(Raw  Cotton  Fiber] 


NTS  No. 

Conversion 

(actor 

Cents  per  kg. 

5201002400  . . . . 

0 

1.2874 

»>ninn9Rnn . . . . . , . 

0 

1.2874 

55*01003400  . 

0 

1.2874 

5201003800  . . . . . : _  - . . 

0 

1J2874 

5901110000  . . . 

1.1111 

1.4304 

5204200000  . . . . 

1.1111 

1.4304 

5205111000  . . . .  . 

1.1111 

1.4304 

5205112000  . - _ _ _ _ _ _ - _ _ _ - . - 

1.1111 

1.4304 

5905121000  . . . . . . 

1.1111 

1.4304 

5205122000  . . . . 

1.1111 

1.4304 

5205131000  . . 

1.1111 

1.4304 

5905139000  . . . . . . . . . . 

1.1111 

1.4304 

5905141000  . - . . - . , . 

1.1111 

1.4304 

5205210000  _ _ _ _ _ _ 

1.1111 

1.4304 

5205220000  . . . . . . 

1.1111 

1.4304 

5205230000  .  . . . 

1.1111 

1.4304 

5205240000  . . . . 

1.1111 

1.4304 

5205310000  _ _ _ 

1.1111 

1.4304 

5205320000  . . . . . . .  . , . , . 

1.1111 

1.4304 

5205330000  . . . . . . 

1.1111 

1.4304 

52053400en  . . . . . . . . . . 

1.1111 

1.4304 

5205*110000  . .  .  -  , . . . 

1.1111 

1.4304 

59n5d9nnnn  . . . . . . . . . 

1.1111 

1.4304 

59n5i4nnnn  . . . . . . . 

1.1111 

1.4304 

5206120000  _ _ _ _  _ _ _ _ 

0.5556 

0.7153 

5206130000  . . . . . . . 

0.5656 

0.7153 

5206140000  . . . .  . . . . 

0.5656 

0.7153 

5206220000  . . . . . . . . . . . . 

0.5666 

0.7153 

59nfi93nnnn  ^  . . . 

0.5566 

0.7153 

5206240000  .  . , . . . . . - . 

0.6656 

0.7153 

5906310000  . . .  . . . . . . . 

0.5556 

0.7153 

5207100000  _ _ _ _ 

1.1111 

1.4304 

5907000000  . . . . 

0.5656 

0.7153 

5208112020  _ _ _ _ _ _ _ 

1.1455 

1.4747 

5906119010  . . . . 

1.1456 

1.4747 

5206112090  .  .  . . .  . .  . . 

1.1465 

1.4747 

5906111090  . . . . . 

1.1456 

1.4747 

5208114060  . . . . . . 

1.1456 

1.4747 

5208114090  . .  . . - . . 

1.1465 

1.4747 

5906116000  . . . 

1.1455 

1.4747 

5906191090  . 

1.1455 

1.4747 

5906191010  . .  . . 

1.1456 

1.4747 

5208124090  . . . 

1.1466 

1.4747 

5906196090  . . . 

1.1455 

1.4747 

5208126040  . . . . . . 

1.1455 

1.4747 

5906196060  . 

1.1455 

1.4747 

5906196000  . 

1.1456 

.1.4747 

5208128020  . . . . . . . . . 

1.1465 

1.4747 

5906126090  .  . 

1.1456 

1.4747 

5206130000  . . .  . 

1.1455 

1.4747 

5906109090  . . . 

1.1456 

1.4747 

5906109000  .  . . . . 

1.1466 

1.4747 

59061940211  .  . 

1.1456 

1.4747 

52081941100  . . . 

1.1455 

1.4747 

5906196090  .  . . . 

1.1455 

1.4747 

59061960911  . 

1.1456 

1.4747 

5906991010  . . 

1.1465 

1.4747 

5906991000  . 

1.1455 

1.4747 

5906996090  .  . 

1.1455 

1.4747 

^08226060  . . . - . 

1.1455 

1.4747 

520^8020  . . . - . . . 

1.1455 

1.4747 

5206230000  ,  ,  ,  . .  . 

1.1455 

1.4747 

5208292020  . . . . . . . 

1.1456 

1.4747 

5208292090  . 

1.1455 

1.4747 

5208294090  .  . . 

1.1456 

1.4747 

5208296090  . . . - . . . 

1.1455 

1.4747 

5208298020  .  . . . 

1.1455 

1.4747 

5208312000  . . . . . . .  . 

1.1455 

1.4747 

52083210011  . T  -  - . . 

1.1455 

1.4747 

5208323020  .  . . 

1.1455 

1.4747 
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Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


5208323040 

5208323090 

5208324020 

5208324040 

5208325020 

5208330000 

5208392020 

5208392090 

5208394090 

5208396090 

5208398020 

5208412000 

5208416000 

5208418000 

5208421000 

5208423000 

5208424000 

5208425000 

5208430000 

5208492000 

5208494020 

5208494090 

5208496010 

5208496090 

5208498090 

5208512000 

5208516060 

5208518090 

5208523020 

5208523040 

5208523090 

5208524020 

5208524040 

5208524060 

5208525020 

5208530000 

5208592020 

5208592090 

5208594090 

5208596090 

5209110020 

5209110030 

5209110090 

5209120020 

5209120040 

5209190020 

5209190040 

5209190060 

5209190090 

5209210090 

5209220020 

5209220040 

5209290040 

5209290090 

5209313000 

5209316020 

5209316030 

5209316050 

5209316090 

5209320020 

5209320040 

5209390020 

5209390040 

5209390060 

5209390080 

5209390090 

5209413000 

5209416020 

5209416040 

5209420020 


Conversion 

factor 


Cents  per  kg. 
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Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


NTS  No. 

Conversion 

factor 

Cents  per  Kg. 

5209420040  . 

1.0309 

13272 

5209430030  . 

1.1455 

1.4747 

5209430050  . 

1.1455 

1.4747 

5209490020  . 

1.1455 

1.4747 

5209490090  . 

1.1455 

1.4747 

5209516030  . 

1.1455 

1.4747 

5209516050  . 

1.1455 

1.4747 

5209520020  . ^ .  .  . 

1.1455 

1.4747 

spoossooixi .  ,  . 

1.1456 

1.4747 

5209590040  . 

1.1456 

1.4747 

5209590090  . 

1.1455 

1.4747 

5210114020  .  ^  .  . . 

0.6873 

0.8848 

5210114040  . . 

0.6873 

0.8848 

5210116020  . 

0.6873 

0.8848 

^miinniin  . . . 

0.6873 

0.8848 

^9iniisnsn  . . . . . 

0.6873 

0.8848 

5210118020  . . . 

0.6873 

0.8848 

fwmipnnnn  . . . . 

0.6873 

0.8848 

5210192090  . . 

0.6873 

0.8848 

«>in?i4n4n . . . 

0.6873 

0.8848 

«>in9ifin9n  . . . . . 

0.6873 

0.8848 

<^in9ifinfin  . ^ . , . . . . . 

0.6873 

0.8848 

•wifwiftnon  . . . . . 

0.6873 

0.8848 

fwinaiaopn  . ...,. . 

0.6873 

0.8848 

. . . . . 

0.6873 

0.8848 

5210316020  . . . . . . . . 

0.6873 

0.8848 

5210318020  . . . - _ _ 

0.6873 

0.8848 

S9iniiidnnn  . . . . . 

0.6873 

0.8848 

R9iruisnnn  . . . .  . . . . 

0.6873 

0.8848 

(;9irvdiflnnn  . . . ' . . . 

0.6873 

0.8848 

f^irvdQftnon  . . . .  . . 

0.6873 

0.8848 

Fi9infiiiiniin  . . . . . 

0.6873 

0.8848 

K?i0f;i6n9n  . . . 

0.6873 

0.8848 

fi9inf;iRrvdn  . . . . 

0.6873 

0.8848 

^imisnsn  . . . 

0.6873 

0.8848 

f^^liiinoon  . . . — . . . 

0.6873 

0.8848 

f>91 1190090  '  . . .  . 

0.6873 

0.8848 

S91 1190090  , . „ . 

0.6873 

0.8848 

5211190060  . . . . 

0.6873 

0.8848 

52112100-*^ 

0.4165 

0.5362 

. . . 

0.6873 

0.8848 

^11990090  . 

0.6873 

0.8848 

K1 1320020  . _ _ _ _ 

0.6873 

0.8848 

5211390040  . . . . . . 

0.6873 

0.8848 

•wiiaqoofio  . . . 

0.6873 

0.8848 

*>211490020  .  . . 

0.6873 

0.8848 

1490090  .  . . 

0.6873 

0.8848 

5211590090  . 

0.6873 

0.8848 

5212146090  . . . . 

0.9164 

1.1798 

5919156090  . 

0.9164 

1.1798 

5212216090  . .  . . 

0.9164 

1.1798 

5309214010  . . 

0.2864 

0.3687 

5309214090  . . . - . . 

0.2864 

0.3687 

5^294010  .  , . . . 

0.2864 

0.3687 

531 1 004020  . . . . . . 

0.9164 

1.1798 

5407810010  . . . 

0.5727 

0.7373 

5407810030  .  . . 

0.5727 

0.7373 

M07912020  . 

0.4009 

0.5161 

5408312020  . . . 

0.4009 

0.5161 

5408329020  . 

0.4009 

0.5161 

5408349020  .  .  , . 

0.4009 

0.5161 

5(inR.9il9090  .  . 

0.4009 

0.5161 

55n95r)nrm  . . . . 

0.5556 

0.7153 

5509.*i30n6n  . . 

0.5556 

0.7153 

551.3110020  . . . .1 _ 

0.4009 

0.5161 

5513110040  . 

0.4009 

0.5161 

5513110060  . . . . 

0.4009 

0.5161 

.5513110090  . . . . . 

0.4009 

0.5161 

.5513120000  . p . . . . . . 

0.4009 

0.5161 

K1 31 30020  . .’ . . 

0.4009 

0.5161 
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HTS  No. 

Conversion 

factor 

Cents  per  kg. 

551^10020  . . 

0.4009 

n  5151 

5513310000  . 

0^4009 

0  5161 

5514120020  . 

0.4009 

0  5161 

5516420060  . 

0j4009 

0  5151 

5516910060  . . . 

0.4009 

0  5161 

5516930090  . . . . . . . 

0.4009 

0,5151 

5601210010  . . . 

1  1455 

1  4747 

5601210090  . 

1. 14.5.5 

1  4747 

5601300000  . : . 

1. 14.55 

1  4747 

5602109090  . 

0.5727 

0  7373 

5602290000  . . . . . . 

1.1455 

1  4747 

5602906000  . 

0  5P5 

0  6772 

5604900000  . 

0  5556 

0.7153 

5607902000  . 

0  8689 

1  1444 

5608901000  . . . 

1  1111 

1  4304 

5608902300  . . . 

1  1111 

1  4304 

5609001000  . 

1  1111 

1  4304 

5609004000  . . . 

0  5556 

07153 

5701104000  . 

0  0556 

0.0716 

5701109000  . 

01111 

0  143 

5701901010  . 

1  0444 

1  3446 

5702109020  .  *  ,  , 

1  1 

1  4161 

5702312000  . . . 

0  0778 

0.1002 

5702411000  . 

0  0799 

0  093 

5702412000  . . 

0  0778 

0.1002 

5702421000  . . 

0  077ft 

0 1002 

5702913000  . 

0.0889 

0  1 144 

5702991010  . . . 

1  1111 

1  4304 

5702991090  . 

1  1111 

1  4304 

5703900000  . . . 

0.4489 

1  1455 

0.5779 
1  4747 

5801210000  . . . . . 

5801230000  . . 

1.1455 

•j  4747 

5801250010  . . . . . 

1  1455 

1  4747 

5801250020  . . . 

1  1455 

1  4747 

5801260020  . . . . . 

1  1455 

•|  4747 

5802190000  . . . 

1  1455 

■f  4747 

5802300030  . 

o!5727 

1.1455 

0J373 

1  4747 

5804291000  . 

5806200010  . . . 

0  3534 

0  455 

5806200020  . . . 

0.3534 

0.455 
*1  4747 

5806310000  . . . . . 

1  1455 

5806400000  . 

0.4296 

0  5531 

5808107000  . 

0  5727 

0^7373 
0  7373 

5808900010  . . . 

0  5727 

5811002000  . 

■;  1455 

■j  4747 

6001106000  . 

1.1455 

1  4747 

6001210000  . . 

0  8591 

i!i06 

n  ^a7 

6001220000  .  _ 

0  2864 

6001910010  . . 

0  5591 

1.106 

1  106 

6001910020  . 

0  8591 

6001920020  . . 

0  2864 

n 

6001920030  . 

0  2864 

0-3687 

6001920040  . . 

0.2864 

0  8681 

6002203000  . 

u.ouo/ 

6002206000  . . . 

0.2894 

0  3726 

6002420000  . 

o!8681 

n  OQQA 

i!i176 

6002430010  . 

6002430080  . 

0  3726 

6002921000  . 

1  1574 

1  49 

6002930040  . 

0  1157 

0  149 

6002930080  . 

0  1157 

6101200010  . . 

1  0094 

1  2995 

6101200020  . . . 

i!0094 

1  0094 

1.2995 

6102200010  . 

6102200020  . 

1  nnn/i 

1 

1.2995 

1  -twy 

6103421020  . . 

0  8806 

6103421040  . . . 

0  8806 

6103421050  . . 

n 

1  1337 

6103421070  . . . 

0.8806 

1  i'X'ky 

6103431520  . 

o!2516 

0.3239 

Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Proposed  Rules 


11771 
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6103431540 

6103431550 

6103431570 

6104220040 

6104220060 

6104320000 

6104420010 

6104420020 

6104520010 

6104520020 

6104622010 

6104622015 

6104622025 

6104622030 

6104622060 

6104632010 

6104632025 

6104632030 

6104632060 

6104692030 

6105100010 

6105100020 

6105100030 

6105202010 

6105202030 

6106100010 

6106100020 

6106100030 

6106202010 

6106202030 

6107110010 

6107110020 

6107120010 

6107210010 

6107220015 

6107220025 

6107910040 

6108210010 

6108210020 

6108310010 

6108310020 

6108320010 

6108320015 

6108320025 

6108910005 

6108910015 

6108910025 

6108910030 

6108920030 

6109100005 

6109100007 

6109100009 

6109100012 

6109100014 

6109100018 

6109100023 

6109100027 

6109100037 

6109100040 

6109100045 

6109100060 

6109100065 

6109100070 

6109901007 

6109901009 

6109901049 

6109901050 

6109901060 

6109901065 

6109901090 


HTSNo. 

Conversion 

factor 

Cents  per  kg. 

0.2516  1 

0.3239 

0.2516  ! 

0.3239 

0.2516  i 

0.3239 

•  ^ 

0.9002  j 

1.1589 

0.9002 

1.1589 

0.9207  1 

1.1853 

0.9002  ! 

1.1589 

0.90G2 

1.1589 

0.9312 

1.1988 

0.9312 

1.1988 

0.8806 

1.1337 

0.8806 

1.1337 

0.8806 

1.1337 

0.8806 

1.1337 

0.8806 

1.1337 

0.3774 

0.4859 

■* 

0.3774 

0.4859 

0.3774 

0.4859 

0.3774 

0.4859 

0.3858 

0.4967 

0.985 

1.2681 

0.985 

1.2681 

0.985 

1J2681 

0.3078 

0.3963 

0.3078 

0.3963 

.  . 

0.985 

1.2681 

0.985 

1.2681 

0.985 

1.2681 

0.3078 

0.3963 

0.3078 

0.3963 

1.1322 

1.4576 

1.1322 

1.4576 

0.5032 

0.6478 

0.8806 

1.1337 

0.3774 

0.4859 

0.3774 

0.4859 

1.2581 

1.6197 

1.2445 

1.6022 

1.2445 

1.6022 

1.1201 

1.442 

1.1201 

1.442 

0.2489 

0.3204 

0.2489 

0.3204 

0.2489 

0.3204 

1.2445 

1.6022 

1.2445 

1.6022 

1.2445 

1.6022 

1.2445 

1.6022 

0.2489 

0.3204 

0.9956 

1.2817 

0.9956 

1.2817 

0.9956 

1.2817 

0.9956 

15817 

0.9956 

15817 

0.9956 

15817 

0.9956 

15817 

0.9956 

15817 

0.9956 

15817 

0.9956 

!  1.2817 

0.9956 

j  15817 

0.9956 

‘  15817 

0.9956 

15817 

0.9956 

15817 

0.3111 

0.4005 

0.3111 

0.4005 

0.3111 

0.4005 

0.3111 

0.4005 

0.3111 

0.4005 

j  0.3111 

0.4005 

1  0.3111 

1  0.4005 
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6110202005  .... 
6110202010  .... 
6110202015  .... 
6110202020  .... 
6110202025  .... 
6110202030  .... 
6110202035  .... 
6110202040  .... 
6110202045  .... 
6110202065  .... 
6110202075  .... 
6110909022  .... 
6110909024  .„. 
6110909030  .... 
6110909040  .... 
6110909042  .... 
6111201000  .... 
6111202000  .... 
6111203000  .... 
6111205000  .... 
6111206010  .... 
6111206020  .... 
6111206030  .... 
6111206040  .... 
6111305020  .... 
6111305040  .... 
6112110050  .... 
6112120010  .... 
6112120030  .... 
6112120040  .... 
6112120050  .... 
6112120060  .... 
6112390010  .... 
6112490010  .... 
6114200005  .... 
6114200010  .... 
6114200015  .... 
6114200020  .... 
6114200040  .... 
6114200046  .... 
6114200052  .... 
6114200060  .... 
6114301010  .... 
6114301020  .... 
6114303030  .... 
6115198010  .... 
6115929200  .... 
6115936020  .... 
6116101300  .... 
6116101720  .... 
6116926420  .... 
6116926430  .... 
6116926440  .... 
6116928800  .... 
6117809010  .... 
6117809040  .... 
6201121000  .... 
6201122010  .... 
6201122050  .... 
6201122060  ... 
6201134030  ... 
6201921000  ... 
6201921500  ... 
6201922010  ... 
6201922021  ... 
6201922031  ... 
6201922041  ... 
6201922051  ... 
6201922061  ... 
6201931000  ... 


Conversion 

factor 

Cents  per  kg. 

1.1837 

1.1837 

1.1837 

1.1837 

1.5239 

1.1837 

1.5239 

1.1837 

1.5239 

1.1837 

1.5239 

1.1574 

1.49 

1.1574 

1.49 

1.1574 

1.49 

1.1574 

1.49 

0.263 

0.3386 

0.263 

0.3386 

0.3946 

0.508 

0.263 

0.3386 

0.263 

0.3386 

1.2581 

1.6197 

1.2581 

1.6197 

1.0064 

1.2956 

1.0064 

1.2956 

1.0064 

1.2956 

1.0064 

1.2956 

1.0064 

1.2956 

1.0064 

1.2956 

0.2516 

0.3239 

0.2516 

0.3239 

0.7548 

0.9717 

0.2516 

0.3239 

0.2516 

0.3239 

0.2516 

0.3239 

0.2516 

0.3239 

0.2516 

0.3239 

1.1322 

1.4576 

0.9435 

1.2147 

0.9002 

1.1589 

0.9002 

1.1589 

0.9002 

1.1589 

1.286 

1.6556 

0.9002 

1.1589 

0.9002 

1.1589 

0.9002 

1.1589 

0.9002 

1.1589 

0.2572 

I 

0.2572 

0.2572 

1.0417 

0.3655 

0.4705 

0.8528 

1.0979 

1.0965 

1.4116 

1.2183 

1.5684 

1.0965 

1.4116 

1.0965 

1.4116 

0.9747 

1.2548 

0.3655 

0.4705 

0.948 

1.2205 

0.8953 

1.1526 

0.6847 

0.8815 

0.6847 

0.8815 

0.2633 

0.339 

0.9267 

1.193 

1.1583 

1.4912 

1.0296 

1.3255 

1.2871 

1.657 

1.2871 

1.657 

1.2871 

1.657 

1.0296 

1.3255 

1.0296 

1.3255 

0.3089 

0.3977 
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6201933511  .. 
6201933521  .. 
6201999060  .. 
6202121000  .. 
6202122010  .. 
6202122025  .. 
6202122050  .. 
6202122060  . 
6202134005  .. 
6202134020  . 
6202921000  . 
6202921500  . 
6202922026  . 
6202922061  . 
6202922071 
6202931000  . 
6202935011  . 
6202935021  . 
6203122010  . 
6203221000  . 
6203322010  . 
6203322040  . 
6203332010  . 
6203392010  . 
6203399060  . 
6203422010  . 
6203422025  . 
6203422050  . 
6203422090  . 
6203424005  . 
6203424010  . 
6203424015  . 
6203424020  . 
6203424025  . 
6203424030  . 
6203424035  . 
6203424040  . 
6203424045  . 
6203424050  . 
6203424055  . 
6203424060  . 
6203431500  . 
6203434010  . 
6203434020  . 
6203434030  . 
6203434040  . 
6203498045 
6204132010 
6204192000  . 
6204198090  . 
6204221000  . 
6204223030 
6204223040 
62C4223050 
6204223060 
6204223065 
6204292040 
6204322010 
6204322030 
6204322040 
6204423010 
6204423030 
6204423040 
6204423050 
6204423060 
-  6204522010 
6204522030 
6204522040 
6204522070 
6204522080 


HTSNo. 


Conversion  ^  i,_ 

lacto,  Cents  per  Kg. 


0.3314 
0.3314 
0.3314 
1.2066 
1.4244 
1.6758 
1.0893 
1.0893 
0.343 
0.4287 
1.3406 
1.3406 
1.6758 
1.3406 
1.3406 
0.4022 
0.3361 
0.3351 
0.1676 
1.6758 
1.592  ■ 
1.592 
0.1676 
1.5062 
0.3361 
1.2824 
1.2824 
1.2824 
1.2824 
1.6029 
1.6029 
1.2824 
1.6029 
1.6029 
1.6029 
1.6029 
1.2824 
1.2824 
1.1893 
1.1893 
1.1893 
0.1603 
0.1586 
0.1586 
0.1586 
0.1586 
0.3206 
0.1676 
0.1676 
0.3351 
1.6758 
1.3406 
1.3406 
1.3406 
1.3406 
1.3406 
0.4189 
1.592 
1.3406 
1.3406 
1.6386 
1.229 
1.229 
1.229 
1.229 
1.6291 
1.6291 
1.6291 
1.3719 
1.3719 
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6204533010  . 
6204594060  . 
6204622010  . 
6204622025  . 
6204622050  . 
6204624005  . 
6204624010  . 
6204624020  . 
6204624025  . 
6204624030  . 
6204624035  . 
6204624040  . 
6204624045  . 
6204624050  . 
6204624055  . 
6204624060  . 
6204624065  . 
6204633510  . 
6204633530  . 
6204633532  . 
6204633540  . 
6204692510  . 
6204692540  . 
6204699044  . 
6204699046  . 
6204699050  . 
6205202015  . 
6205202020  . 
6205202025  . 
6205202030  . 
6205202035  . 
6205202046  . 
6205202050  . 
6205202060  . 
6205202065  . 
6205202070  . 
6205202075  . 
6205302010  . 
6205302030  . 
6205302040  . 
6205302050  . 
6205302070 
6205302080  . 
6206100040  . 
6206303010  . 
6206303020  . 
6206303030  . 
6206303040 
6206303050 
6206303060 
6206403010 
6206403030 
6206900040 
6207110000 
6207199010 
6207210010 
6207210030 
6207220000 
6207911000 
6207913010 
6207913020 
6208210010 
6208210020 
6208220000 
6208911010 
6208911020 
6208913010 
6209201000 
6209203000 
6209205030 
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HTSNo. 

Conversion 

factor 

Cents  per  kg. 

6209206035  . 

0.9749 

1.2551 

6209205040  . . . 

1.2186 

1.5688 

6209205045  . 

0.9749 

1.2551 

6209205050  . 

0.9749 

1.2551 

6209303020  . 

0.2463 

0.3171 

6209303040  . 

0.2463 

0.3171 

6210109010  . . . . . 

0i»291 

0.2949 

6210403000  . . . 

0.0391 

0.0503 

6210405020  . . . 

0.4556 

0.5865 

fipiiiiinio  . 

0.1273 

0.1638 

6911111090  . . . . . . 

0.1273 

0.1638 

6211118010  . . . 

1.1455 

1.4747 

6211118020  . . . 

1.1455 

1.4747 

6211320007  . - . 

0.8461 

1.0893 

6911390010  . . . 

1.0413 

1.3406 

6211320015  . . . 

1.0413 

1.3406 

6211320030  . 

0.9763 

1.2569 

6911390060  . 

0.9763 

1.2569 

6211320070  . 

0.9763 

1.2569 

6211330010  . ; . 

0.3254 

0.4189 

6211330030  . . . 

0.3905 

0.5027 

6911330036  . 

0.3905 

0.5027 

6911330040  . . . . . 

0.3905 

0.5027 

6211420010  . . . . . 

1.0413 

1.3406 

6911490090  . . . . . . . . . 

1.0413 

1.3406 

6211420025  . . . . . 

1.1715 

1.5082 

6911490060  . . . . . . . 

1.0413 

*  1.3406 

6911490070  .  . . 

1.1715 

1.5082 

6911430010  .  ..  . . . . . . 

0.2603 

0.3351 

0.2603 

0.3351 

6211430040  . . . 

0.2603 

0.3351 

6211430050  _ _ _ _ _ _ 

0.2603 

0.3351 

6911430060  . 

0.2603 

0.3351 

6911430066  _ _ _ _  ..  . . . . 

0.2603 

0.3351 

6919106090  . . . . . . . . . 

0.2412 

0.3105 

6919100010 . . : . . . . . . .....; . 

0.9646 

1.2418 

6919100090  . . . . . . .  . . . . . . 

0.2412 

0.3105 

6919900090  . . . . . . . 

0.3014 

0.388 

6919000030  . . . . . . . . . . 

0.1929 

0.2483 

6913901000  . . . -  . . . 

1.1809 

1.5203 

6913909000  . . .  . . .  . . .  . 

1.0628 

1.3682 

6913001000  . . 

0.4724 

0.6082 

6214900010  . .* . . . . . . . . 

0.9043 

1.1642 

6216000800  . . . . . 

0.2351 

0.3027 

6916001790  . . . . .  , . . . . . 

0.6752 

0.8693 

6916003600  . . . . . . 

1.2058 

1.5523 

6?160O41OO  , . . . . . . 

1.2058 

1.5523 

6217109010  . . . . . . 

1.0182 

1.3108 

6917100030  . . . . 

0.2546 

0.3278 

6301300010  . . . . . 

0.8766 

1.1285 

6301300020  . . . . . 

0.8766 

1.1285 

63021000in  .  . . 

1.1689 

1.5048 

6302215010  . . . - . - _ _ 

0.8182 

1.0634 

6302215020  . . . . . . 

0.8182 

1.0534 

6302217010  . . . . . - . - . 

1.1689 

1.5048 

6302219010  . . .  . 

0.8182 

1.0534 

6302217090  . . . 

1.1689 

1.5048 

6309910090  .  ,,,  . . . 

0.8182 

1.0534 

6302217050  . . . . . . . . . 

1.1689 

1.5048 

630221 90W1  . . . . . . 

0.8182 

1.0534 

6.30999^10  . . . . . 

0.4091 

0.5267 

6302222020  . . . . . 

0.4091 

0.5267 

6302313010  . . . 

0.8182 

1.0534 

6302313050  .  .  . . 

1.1689 

1.5048 

6302315050  . - . . . . 

0.8182 

1.0534 

6302317010  . . . . . 

1.1689 

1.5048 

6302319010  . . . . . . 

0.8182 

1.0534 

6302317020  . . . . 

1.1689 

1.5048 

6302319020  .  ,  . . - . 

0.8182 

1.0534 

1.1689 

1.5048 
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Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


HTS  No. 

Conversion 

factor 

6302319040  . 

0.8182 

1.0534 

6302317050  . 

1.1689 

1.5048 

6302319050  . . . 

0.8182 

1.0534 

6302322020  . 

0.4091 

0.5267 

6302322040  . 

0.4091 

0.5267 

6302402010  . 

0.9935 

1.279 

6302511000  . 

0.5844 

0.7524 

6^512000  . 

0.8766 

1.1285 

6302513000  . . . 

0.5844 

0.7524 

6302514000  . 

0.8182 

1.0534 

6302600010  . 

1.1689 

1.5048 

6302600020  . 

1.052 

1.3543 

6302600030  . 

1.052 

1.3543 

6302910005  . 

1.052 

1.3543 

6302910015  . . . 

1.1689 

1.5048 

. . . . . 

1.052 

1.3543 

6302910035  . 

1.052 

1.3543 

6302910045  . . . 

1.052 

1.3543 

Ranj>Qinnfin  . . . . . 

1.052 

1.3543 

6302910060  . 

1.052 

1.3543 

firvnunnnn  . 

0.9448 

1.2163 

6303910000  . 

0.6429 

0.8277 

a:vuiiinnn  . 

1.0629 

1.3684 

arvuiqn^m  . . . . 

1.052 

1.3543 

Rrvuiqmnn  . . . . . . . . . 

1.1689 

1.5048 

RrvuiQiRnn 

0.5267 

fir^naiQ^nnn  . . . 

0.5267 

6304910020  . 

1.2038 

finn499nnnn  . . . 

0.9351 

1.2038 

6505901540  . . . 

1.181 

1.5204 

6505909060  . . . . . 

0.9935 

1.279 

6505909545  . 

0.5844 

0.7524 

***** 

(6)*  *  * 

(i)  A  request  for  such  exemption  must 
be  submitted  to  the  Cotton  Board  by  the 
importer,  prior  to  the  importation  of  the 
cotton  product.  The  Cotton  Board  will 
then  issue,  if  deemed  appropriate,  a 
numbered  exemption  certificate  valid 
for  1  year  fium  the  date  of  issue.  The 
exemption  number  should  be  entered  by 
the  importer  on  the  Customs  entry 
documentation  in  the  appropriate 
location  as  determined  by  the  U.S. 
Customs  Service. 

***** 

Dated:  March  18, 1996. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  96-6984  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  3410-02-^ 


7  CFR  Part  1230 

[No.  LS-a6-001] 

Pork  Promotion,  Research,  and 
Consumer  Information  Order — 
Increase  in  Importer  Assessments 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  of  1985  and  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  (Order), 
this  proposed  rule  would  increase  the 
amount  of  the  assessment  per  pound 
due  on  imported  pork  and  pork 
products  to  reflect  an  increase  in  the 
1995  five-market  average  price  for 
domestic  barrows  and  gilts.  This 
proposed  action  would  bring  the 
equivalent  market  value  of  the  live 
animals  from  which  such  imported  pork 
and  pork  products  were  derived  in  line 
with  the  market  values  of  domestic 
porcine  animals.  These  proposed 
changes  will  facilitate  the  continued 
collection  of  assessments  on  imported 
porcine  animals,  pork,  and  pork 
products. 

DATES:  Comments  must  be  received  by 
April  22, 1996. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA,  Room 
2606-S;  P.O.  Box  96456;  Washington, 


D.C.  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Room  2606  South  Building; 

14th  and  Independence  Avenue,  SW.; 
Washington,  D.C.  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  (Department) 
is  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  a  retroactive  effect. 

The  Act  states  that  the  statute  is 
intended  to  occupy  the  field  of 
promotion  and  consumer  education 
involving  pork  and  pork  products  and  of 
obtaining  funds  thereof  firom  pork 
producers  and  that  the  regulation  of 
such  activity  (other  than  a  regulation  or 
requirement  relating  to  a  matter  of 
public  health  or  the  provision  of  State 
or  local  funds  for  such  activity)  that  is 
in  addition  to  or  different  from  the  Act 
may  not  be  imposed  by  a  State. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  the  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  fi'om  the  order.  Such 
person  is  afiorded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  person  resides  or  does 
business  has  jiuisdiction  to  review  the 
Secretary’s  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
United  States  Code  (U.S.C.)  601  et  seq.). 
The  effect  of  the  Order  upon  small 
entities  was  discussed  in  the  September 
5, 1986,  issue  of  the  Federal  Register 
(51  FR  31898),  and  it  was  determined 
that  the  Order  would  not  have  a 
significant  effect  upon  a  substantial 
number  of  small  entities.  Many  of  the 
estimated  200  importers  may  be 
classified  as  small  entities.  This 
proposed  rule  would  increase  the 
amount  of  assessments  on  imported 
pork  and  pork  products  subject  to 
assessment  by  two-hundredths  of  a  cent 
per  pound,  or  as  expressed  in  cents  per 
kilogram,  four-hundredths  of  a  cent  per 
kilogram.  Adjusting  the  assessments  on 
imported  pork  and  pork  products  would 
result  in  an  estimated  increase  in 
assessments  of  $104,000  over  a  12- 
month  period.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23, 1985, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  in  1991  (56  FR 
51635)  and  to  0.45  percent  effective 
September  3, 1995  (60  FR  29963).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 


corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243,  56  FR  4, 

56  FR  51635,  and  60  FR  29963)  and 
assessments  began  on  November  1, 

1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.45  percent  of  the 
animal’s  declared  value  and  importers 
of  pork  and  pork  products  to  pay  USCS, 
upon  importation,  the  assessment  of 
0.45  percent  of  the  market  value  of  the 
live  porcine  animals  from  which  such 
pork  and  pork  products  were  produced. 
This  proposed  rule  would  increase  the 
assessments  on  all  of  the  imported  pork 
and  pork  products  subject  to  assessment 
as  published  in  the  Federal  Register  as 
a  final  rule  June  7, 1995,  and  effective 
on  September  3, 1995;  (60  FR  29965). 
This  increase  is  consistent  with  the 
increase  in  the  annual  average  price  of 
domestic  harrows  and  gilts  for  calendar 
year  1995  as  reported  by  USDA,  AMS, 
Livestock  and  Grain  Market  News 
(LGMN)  Branch.  This  increase  in 
assessments  would  make  the  equivalent 
market  value  of  the  live  porcine  animal 
from  which  the  imported  pork  and  pork 
products  were  derived  reflect  the  recent 
increase  in  the  market  value  of  domestic 
porcine  animals,  thereby  promoting 
comparability  between  importer  and 
domestic  assessments.  This  proposed 
rule  would  not  change  the  current 
assessment  rate  of  0.45  percent  of  the 
market  value. 

The  methodology  for  determining  the 
p>er  pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
Supplementary  Information 
accompanying  the  Order  and  published 
in  the  September  5, 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  Department’s 
Statistical  Bulletin  No.  697  “Conversion 
Factors  and  Weights  and  Measures.’’ 
These  conversion  factors  take  into 
accoimt  the  removal  of  bone,  weight  lost 
in  cooking  or  other  processing,  and  the 
nonpork  components  of  pork  products. 
Secondly,  the  carcass  weight  equivalent 
is  converted  to  a  live  animal  equivalent 
weight  hy  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  USDA,  AMS, 
LGMN  Branch.  This  average  price  is 
published  on  a  yearly  basis  during  the 
month  of  January  in  LGMN  Branch’s 


publication  “Livestock,  Meat,  and  Wool 
Weekly  Summary  and  Statistics.’’ 
Finally,  the  equivalent  value  is 
multiplied  by  the  applicable  assessment 
rate  of  0.45  percent  due  on  imported 
pork  and  pork  products.  The  end  result 
is  expressed  in  an  amount  per  pound  for 
each  type  of  pork  or  pork  product.  To 
determine  the  amoimt  per  kilogram  for 
pork  and  pork  products  subject  to 
assessment  under  the  Act  and  Order,  the 
cent-per-pound  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  in  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 

The  average  annual  market  price 
increased  from  $39.57  in  1994  to  $41.76 
in  1995,  an  increase  of  about  6  percent. 
This  increase  would  result  in  a 
corresponding  increase  in  assessments 
for  all  HTS  numbers  listed  in  the  table 
in  §  1230.110,  60  FR  29965;  June  7, 

1995,  of  an  amoimt  equal  to  two- 
himdredths  of  a  cent  per  pound,  or  as 
expressed  in  cents  per  kilogram,  four- 
hundredths  of  a  cent  per  kilogram. 

Based  on  the  most  recent  available 
Department  of  Commerce,  Bureau  of 
Census,  data  on  the  volume  of  imported 
pork  and  pork  products  available  for  the 
period  January  1, 1995,  through 
September  30, 1995,  the  proposed 
increase  in  assessment  amounts  would 
result  in  an  estimated  $104,000  increase 
in  assessments  over  a  12-month  period. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
1230  be  amended  as  follows: 

PART  1230-PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart  B — [Amended] 

2.  In  Subpart  B — Rules  and 
Regulations,  §  1230.110  is  revised  to 
read  as  follows: 
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§1230.110  Assessments  on  imported  pork 
and  pork  products. 

(a)  The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine 
animals 

Assessment 

0103.10.0000 . 

0.45  percent  Customs  En¬ 
tered  Value. 

0103.91.0000 . 

0.45  percent  Customs  En¬ 
tered  Value. 

0103.92.0000  . 

0.45  percent  Customs  En¬ 
tered  Value. 

(b)  The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  die  rates 
specified. 


Pork  and  pork 
products 

Assessment 

cents/lb 

cents/kg 

0203.11.0000  . 

.27 

.595242 

0203.12.1010  . 

.27 

.595242 

0203.12.1020  . 

.27 

.595242 

0203.12.9010  . 

.27 

.595242 

0203.12.9020  . 

.27 

.595242 

0203.19.2010  . 

.31 

.683426 

0203.19.2090  _ 

.31 

.683426 

0203.19.4010  . 

.27 

.595242 

0203.19.4090  . 

J27 

.595242 

0203.21.0000  . 

.27 

.595242 

0203.22.1000  . 

.27 

.595242 

0203.22.9000  . 

.27 

.595242 

0203.29.2000  . 

.31 

.683426 

0203.29.4000  . 

J27 

.595242 

0206.30.0000  . 

21 

.595242 

0206.41.0000  . 

27 

.595242 

0206.49.0000  . 

27 

.595242 

0210.11.0010  . 

27 

.595242 

0210.11.0020  . 

27 

.595242 

0210.12.0020  . 

27 

.595242 

0210.12.0040  . 

27 

.595242 

0210.19.0010  . 

.31 

.683426 

0210.19.0090  . 

.31 

.683426 

1601.00.2010  . 

.37 

.815702 

1601.00.2090  . 

.37 

.815702 

1602.41.2020  . 

.41 

.903886 

1602.41.2040  . 

.41 

.903886 

1602.41.9000  . 

27 

.595242 

1602.42.2020  . 

.41 

.903886 

1602.42.2040  . 

.41 

.903886 

1602.42.4000  . 

.27 

.595242 

1602.49.2000  . 

.37 

.815702 

1602.49.4000  . 

.31 

.683426 

Dated;  March  18, 1996. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  96-6983  Filed  3-21-96;  8:45  am] 
BILLING  CODE  341IMtt-f> 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1, 2,  and  3 

[Docket  No.  95-099-2] 

Dogs  and  Cats  in  Commercial  Pet 
Trade;  Public  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
meeting  to  gather  information  on  the 
current  Animal  Welfare  Act  regulations 
and  standards  that  apply  to  the  care  of 
dogs  and  cats  in  the  commercial  pet 
trade.  In  line  with  our  commitment  to 
ensure  appropriate  care  for  animals 
regulated  under  the  Animal  Welfare 
Act,  we  are  reviewing  these  regulations 
and  standards  and  are  seeking 
recommendations  and  opinions  firom 
the  affected  industries  and  concerned 
public  to  determine  whether  revisions 
are  necessary. 

DATES:  The  public  meeting  will  be  held 
on  two  consecutive  half  days — from  1 
p.m.  imtil  5  p.m.  on  the  first  day  and 
fi'om  8  a.m.  imtil  noon  on  the  second 
day.  The  meeting  will  be  held  in 
Washington,  DC,  on  April  10  and  11, 
1996. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  U.S.  Department  of 
Agriculture  South  Building,  South 
Cafeteria,  First  Floor,  Wing  3, 14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC.  If  travelling  by  Metro 
to  the  USDA  South  Building,  t^e  the 
Blue  Line  (towards  Stadium-Armory/ 
Addison  Road)  or  the  Orange  Line 
(towards  Stadium-Armory/New 
Carrollton).  Exit  the  train  at  the 
Smithsonian  station  and  follow  signs  to 
Independence  Avenue.  Enter  Wing  1  of 
the  USDA  South  Building  (entrance  is  at 
the  comer  of  12th  Street  and 
Independence  Avenue)  immediately 
after  exiting  the  station.  You  will  he 
required  to  show  identification  at  the 
Guard  Desk.  Proceed  to  the  South 
Cafeteria  in  Wing  3  on  the  first  floor; 
registration  will  take  place  at  the  back 
of  the  Cafeteria. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Smith,  Animal  Health 
Tei^ician,  Animal  Care  Staff,  REAC, 
APHIS,  USDA,  4700  River  Road  Unit  84, 
Riverdale,  MD  20737-1234;  (301)  734- 
4972. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Animal  Welfare  Act  (AWA)  (7  U.S.C. 
2131  et  seq.),  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 


responsible  for  regulating  the  care 
provided  to  certain  animals,  including 
dogs  and  cats  in  the  commercial  pet 
trade.  APHIS  believes  the  AWA 
regulations  and  standards  pertaining  to 
such  dogs  and  cats  may  need  to  be 
updated.  APHIS  officials  are  reviewing 
the  pertinent  AWA  regulations  and 
standards. 

In  conducting  this  review,  the  agency 
is  seeking  recommendations  and 
opinions  regarding  the  housing,  care, 
handling,  and  transportation  of  dogs 
and  cats  in  the  commercial  pet  trade. 
APHIS  officials  decided  to  hold  three 
meetings  to  gather  input  from  the 
public,  animal  protection  organizations, 
and  members  of  affected  industries, 
such  as  dealers,  research  facilities,  and 
commercial  animal  transporters.  The 
first  two  meetings  were  held  in  Kansas 
City,  MO,  on  Febmary  21  and  22, 1996, 
and  in  St.  Louis,  MO,  on  Febmary  23 
and  24, 1996.  We  have  chosen  to  hold 
the  third  meeting  in  Washin^on,  DC. 

The  meeting  will  include  four 
workshops  facilitated  by  trained  APHIS 
facilitators:  (1)  Space  requirements  for 
primary  enclosures,  including  room  for 
exercise;  (2)  sanitation,  materials, 
flooring,  and  constmction  of  primary 
enclosures;  (3)  veterinary  care  and 
breeding  frequency;  and  (4) 
transportation  by  land  and  by  air.  In 
these  workshops,  group  participation 
will  be  used  to  develop 
recommendations  within  specific  topic 
areas.  After  the  workshops  have 
concluded,  each  workshop  group  will 
report  its  recommendations  to  the  entire 
meeting. 

APHIS  will  consider  these 
recommendations  in  developing  any 
revisions  to  the  current  AWA 
regulations  and  standards.  The  Agency 
will  initiate  mlemaking  for  any  changes 
deemed  appropriate. 

Participants  will  register  to  participate 
in  one  workshop  for  the  entire  meeting. 
Registration  for  workshop  sessions  will 
be  held  from  11  a.m.-l  p.m.  on  April  10 
at  the  back  of  the  South  Cafeteria,  with 
the  general  session  beginning  at  1  p.m. 
Attendance  may  be  limited  for  some 
workshops  because  of  space  availability. 
Any  persons  who  are  unable  to  attend 
the  meeting,  but  who  wish  to  comment 
on  any  topics  covered  by  the  four 
workshops,  may  send  written  comments 
to  the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  19th  day  of 
March  1996. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service, 

(FR  Doc.  96-6982  Filed  3-21-96;  8:45  am] 
BILLING  CODE  3410-a4-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart25 

[Docket  No.  NM-121,  Notice  No.  80-06-1- 
NM] 

Special  Conditions:  Cessna  Aircraft 
Model  750  Airplanes;  Operation  With 
Fiy-by-Wire  Rudder 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  docmnent  proposi^ 
special  conditions  for  the  Cessna 
Aircraft  Model  750  airplane.  This 
airplane  will  have  novel  and  imusual 
design  features,  relating  to  its  electronic 
rudder  flight  control  system,  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR).  These 
proposed  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  part  25. 

DATES:  Comments  must  be  received  on 
or  before  April  22, 1996. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate  (ANM-100),  Attn: 
Rules  Docket  No.  NM-121, 1601  Lind 
Avenue  SW,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  Comments  must  be 
marked  Docket  No.  NM-121.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  1.  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2145, 
facsimile  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  parties.  A  report  svunmarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  also  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Docket  No.  NM— 121.” 

The  postcmd  will  be  date  stamped  and 
retmned  to  the  commenter. 

Background 

On  October  15, 1991,  Cessna  Aircraft 
Company  (Cessna),  6030  Cessna  Blvd., 
P.O.  Box  7704,  Wichita,  KS  67277-7704, 
applied  for  a  new  type  certificate  in  the 
transport  airplane  category  for  the 
Model  750  (Citation  X)  airplane.  The 
Cessna  750  is  a  twin-engine,  swept-wing 
business  jet  aircraft  that  is  configured 
for  approximately  8-12  passengers.  The 
airplane  has  two  Allison  Engine 
Compemy  AE  3007C  turbofan  engines 
rated  at  6400  pounds  of  sea  level,  static 
takeofi  thrust.  The  airplane  has  a 
maximum  operating  altitude  of  51,000 
feet  and  a  range  of  approximately  3300 
nautical  miles. 

The  Cessna  750  has  a  yaw  control 
system  provided  by  a  lower  rudder  and 
an  upper  rudder.  Each  rudder  siir&ce 
has  an  independent  full-time  control 
system,  except  that  they  share 
mechanical  input  at  the  rudder  pedals. 
The  lower  surface  is  cont];olled  by 
mechanical  input  to  hydraulically- 
powered  actuators.  The  upper  siiiface  is 
electronically  controlled. 

The  lower  rudder  is  positioned  by  two 
identical  power  control  units  (PCUs) 
installed  one  above  the  other,  in 
parallel,  in  the  vertical  fin.  The  PCUs 
are  each  powered  by  an  independent 
hydraulic  system.  Both  the  pilot  and  co¬ 
pilot  rudder  pedals  are  connected  to  the 
PCUs  through  conventional  Va" 
diameter  stainless  steel  cables, 
bellcranks,  and  PCU  input  bungees. 

Dual  mechanical  load  paths  are 
provided  fixim  the  input  sector  to  the 
PCUs  to  ensiire  that  no  single 
mechanical  disconnect  can  result  in  loss 
of  both  rudder  pedal  and  electric  trim 
input  to  the  PCUs.  Rudder  pedal  travel 
of  +/  —  2.9  inches  provides  a  maximum 
lower  rudder  deflection  of  +/  -  30 


degrees.  The  lower  rudder  system  has 
dual  rudder  authority  limiters  designed 
to  limit  deflection,  depending  on  the 
airplane’s  dynamic  pressure.  The 
purpose  of  the  rudder  limiter  is  to 
protect  the  airplane  structure  against 
overload.  Both  rudder  authority 
limiters,  each  controlled  by  an 
independent  rudder  limit  module, 
operate  simultaneously  so  that  a  failure 
of  one  system  will  not  allow  the  lower 
rudder  to  deflect  to  an  unwanted 
position.  Dual  yaw  damper  actuators  are 
linked  in  series  to  the  lower  rudder 
system  to  provide  Dutch  roll  damping 
and  turn  coordination. 

The  upper  rudder  is  driven 
electric^y  by  the  stand-alone  yaw 
stability  augmentation  systems  (YSAS), 
which  consist  of  two  identical  systems. 
Each  YSAS  consists  of  a  yaw  st^ility 
augmentation  computer  (YSAC),  two 
du^  rotary  variable  transformer  (RVT) 
sensors,  and  a  servo  motor  which  is  a 
part  of  an  electromechanical  actuator 
(EMA).  Either  one  of  two  YSASs 
continuously  provides  Dutch  roll 
damping  of  the  airplane,  as  well  as 
tracking  of  the  upper  rudder  to  the 
mechanical  command  ft'om  the  rudder 
pedals  through  electronic  sensing  of  the 
rudder  pedal  torque  tube  position  in  the 
cockpit.  The  maximum  upper  rudder 
deflection  is  +/  — 18  degrees.  Upper 
surface  position  limiting  is 
accomplished  by  electrical  and 
mechanical  stops  at  the  surface. 

In  normal  conditions,  the  manual  yaw 
command  fixim  either  the  pilot  or  co¬ 
pilot  rudder  pedals  is  transmitted 
through  the  cable  system  and  the  PCU 
input  bungees  to  the  rudder  PCUs.  The 
PCUs  then  drive  the  lower  rudder 
smface  in  proportion  to  the  input 
command.  At  the  same  time,  the  rudder 
pedal  command  is  electrically  sensed  at 
the  rudder  pedal  torque  tube  and 
transmitted  to  the  active  YSAS  for 
tracking  the  upper  rudder.  The  position 
of  each  rudder  surface  may  be  cfisplayed 
to  the  pilot  along  with  the  authority 
limiter  position.  In  normal  operation, 
both  the  lower  and  upper  rudder 
systems  provide  yaw  damper  function  at 
the  same  time.  If  the  yaw  damper 
function  on  either  rudder  system 
completely  fails,  the  other  system  will 
provide  adequate  control  to  maintain 
the  yaw  stability  of  the  airplane. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR,  Cessna  must  show,  except  as 
provided  in  §  25.2,  that  the  Model  750 
(Citation  X)  meets  the  appUcable 
provisions  of  part  25,  effective  February 
1, 1965,  as  amended  by  Amendments 
25-1  through  25—74.  In  addition,  the 
proposed  certification  basis  for  the 
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Model  750  includes  §  25.1316,  System 
lightning  protection,  as  amended  by 
Amendment  25-80;  part  34,  effective 
September  10, 1990,  plus  any 
amendments  in  eHect  at  the  time  of 
certification;  and  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  The  special  conditions  that 
may  be  developed  as  a  result  of  this 
notice  will  form  an  additional  part  of 
the  type  certification  basis.  The 
certification  basis  also  includes  Special 
Conditions  No.  25— ANM-99,  dated  5/8/ 
95,  pertaining  to  protection  from  High 
Intensity  Radiated  Fields,  and  may 
include  other  special  conditions  that  are 
not  relevant  to  these  proposed  special 
conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  750 
because  of  a  novel  or  rmusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2]. 

Special  conditions  are  initially 
applicable  to  the  model  for  whi^  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Discussion 

The  proposed  type  design  of  the 
Cessna  750  contains  novel  or  unusual 
design  features  not  envisioned  by  the 
applicable  part  25  airworthiness 
standards  and  therefore  special 
conditions  are  considered  necessary  in 
the  following  areas: 

1.  Upper  Rudder  Control  System 
Operation  Without  Normal  Electrical 
Power 

The  Cessna  Model  750  upper  rudder 
control  system  is  required  in  order  to 
maintain  safe  flight.  The  Cessna  design 
has  four  yaw  dampers,  including  lower 
rudder  dual  yaw  dampers  that  are 
hydraulically  powered,  and  an  upper 
rudder  with  dual  YSASs  that  are 
electrically  powered.  If  all  hydraulic 
power  is  lost  to  the  lower  rudder 
(manual  reversion),  then  availability  of 


the  upper  rudder  yaw  damper  function 
becomes  critical.  Section  25.1351(d)  of 
the  FAR,  Operation  without  normal 
electrical  power,  requires  safe  operation 
in  VFR  conditions  for  at  least  five 
minutes  with  inoperative  normal  power. 
This  rule  was  structured  around  a 
traditional  design  utilizing  mechanical 
control  cables  for  flight  control,  while 
the  crew  took  time  to  sort  out  the 
electrical  failure,  start  engine(s)  if 
necessary,  and  re-establish  some  of  the 
electrical  power  generation  capability. 

Service  experience  with  traditional 
two-engine  airplane  designs  has  shown 
that  the  loss  of  electrical  power 
generated  by  the  airplane’s  engines  is 
not  extremely  improbable.  The  electrical 
power  system  of  the  Cessna  750  must 
therefore  be  designed  with  standby  or 
emergency  electrical  sources  of 
sufficient  reliability  and  capacity  to 
power  the  upper  rudder  control  system 
in  the  event  of  the  loss  of  normally 
generated  electrical  power.  The  need  for 
electrical  power  for  the  Cessna  Model 
750  upper  rudder  control  system  was 
not  envisioned  by  part  25  since,  in 
traditional  designs,  cables  and 
hydraulics  are  utilized  for  the  flight 
control  system.  Therefore,  Special 
Condition  No.  1  is  proposed. 

2.  Design  Maneuver  Requirements 

In  a  conventional  airplane,  pilot 

inputs  directly  affect  control  surface 
movement  (both  rate  and  displacement) 
for  a  given  flight  condition.  In  the 
Cessna  Model  750,  the  pilot  provides 
only  a  portion  of  the  input  to  the  upper 
rudder  control  surface,  and  it  is  possible 
that  the  pilot  control  displacements 
specified  in  §  25.351  of  the  FAR  may  not 
result  in  the  maximum  displacement 
and  rates  of  displacement  of  the  upper 
rudder.  The  intent  of  these  noted  rules 
may  not  be  satisfied  if  literally  applied. 
Therefore,  Special  Condition  No.  2  is 
proposed. 

3.  Interaction  of  Systems  and  Structures 

The  Cessna  Model  750  has  a  full-time 

electronic  upper  rudder  flight  control 
system  afiecting  the  yaw  axis.  The 
current  rules  are  inadequate  for 
considering  the  affects  of  this  system, 
and  its  failures,  on  structural 
performance.  Therefore,  Special 
Condition  No.  3  is  proposed. 

As  discussed  above,  these  special 
conditions  would  be  applicable  initially 
to  the  Cessna  Model  750  (Citation  X) 
airplane.  Should  Cessna  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
to  include  ano&er  model  incorporating 
(he  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §  21.101(a)(1). 


Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplanes. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  Safety,  Reporting 
and  Recordkeeping  requirements. 

The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  t3q)e  certification  basis  for  the 
Cessna  Aircraft  Model  750  airplanes. 

I.  Upper  Rudder  Control  System 
Operations  Without  Normal  Electrical 
Power 

In  lieu  of  compliance  with 
§  25.1351(d),  it  must  be  demonstrated, 
by  test  or  combination  of  test  and 
analysis,  that  the  upper  rudder  control 
system  provides  for  safe  flight  and 
landing  with  inoperative  normal  engine 
electrical  power  (electrical  power 
sources  excluding  the  battery  and  any 
other  standby  electrical  sources).  The 
airplane  operation  should  be  considered 
at  die  critical  phase  of  flight  and  include 
the  ability  to  restart  the  engines  and 
maintain  flight  for  a  minimum  of  30 
minutes  in  Instrument  Meteorological 
Conditions  (IMC). 

Discussion;  The  Cessna  Model  750 
fly-by-wire  upper  rudder  control  system 
requires  a  continuous  source  of 
electrical  power  in  order  to  maintain 
yaw  control.  Section  §  25.1351(d), 
Operation  witliout  normal  electrical 
power,  requires  safe  operation  in  visual 
flight  rules  (VFR)  conditions  for  at  least 
five  minutes  with  inoperative  normal 
power.  This  rule  was  structured  around 
a  traditional  design  utilizing  mechanical 
control  cables  for  flight  control  while 
the  crew  took  time  to  sort  out  the 
electrical  failure  and  was  able  to  re¬ 
establish  some  of  the  electrical  power 
generation  capability.  In  order  to 
maintain  the  same  level  of  safety 
associated  with  traditional  designs,  the 
Cessna  750  upper  rudder  control  system 
design  shall  be  demonstrated  to  operate 
for  at  least  30  minutes  without  the 
normal  source  of  engine-generated 
electrical  power.  It  should  be  noted  that 
service  experience  has  shown  that  the 
loss  of  all  electrical  power  that  is 
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generated  by  the  airplane’s  engines  is 
not  extremely  improbable. 

The  emergency  electrical  power 
system  must  be  designed  to  supply  the 
upper  rudder  control  system  without 
the  need  for  crew  action  following  the 
loss  of  the  normal  electrical  power 
system. 

For  compliance  purposes: 

1.  A  test  demonstration  of  the  loss  of 
normal  engine-generated  power  is  to  be 
established  such  that: 

a.  The  failure  condition  should  be 
assumed  to  occur  diuing  night 
instrument  meteorological  conditions 
(IMC),  at  the  most  critical  phase  of  flight 
relative  to  the  electrical  power  system 
design  and  distribution  of  equipment 
loads  on  the  system. 

b.  The  upper  rudder  control  system 
can  provide  for  continued  safe  flight 
and  landing  using  emergency  electrical 
power  (batteries,  etc.)  for  at  least  30 
minutes  of  operation  in  IMC.  An  engine 
restart  should  be  included  in  this 
demonstration. 

c.  Availability  of  APU  operation 
should  not  be  considered  in  establishing 
emergency  power  system  adequacy. 

2.  Since  the  availability  of  the 
emergency  electrical  power  system 
operation  is  necessary  for  maintaining 
safe  flight  with  the  upper  rudder,  the 
emergency  electrical  power  system  must 
be  available  immediately  prior  to  each 
flight. 

3.  The  emergency  electrical  power 
system  must  be  shown  to  be 
satisfactorily  operational  in  all  flight 
regimes. 

2.  Design  Yaw  Maneuver  Requirements 

In  lieu  of  compliance  with  §  25.351  of 
the  FAR,  the  airplane  must  be  designed 
for  loads  resulting  from  the  yaw 
maneuver  conditions  specified  in 
paragraphs  (a)  through  (d)  of  this 
section,  at  speeds  from  Vmc  to  Vp. 
Unbalanced  aerodynamic  moments 
about  the  center  of  gravity  must  be 
reacted  in  a  rational  or  conservative 
manner  considering  the  airplane  inertia 


forces.  In  computing  the  tail  loads,  the 
yawing  velocity  may  be  assumed  to  be 
zero. 

(a)  With  the  airplane  in  unaccelerated 
flight  at  zero  yaw,  it  is  assumed  that  the 
co^pit  rudder  control  is  suddenly 
displaced  to  achieve  the  resulting 
rudder  deflection,  as  limited  by: 

(1)  the  control  system  or  control 
surface  stops;  or 

(2)  a  limit  pilot  force  of  300  pounds 
from  Vmc  to  Va  and  200  poimds  firom 
Vc/Mc  to  Vd/Md,  with  a  linear  variation 
between  Va  and  Vc/Mc. 

(b)  With  the  cockpit  rudder  control 
deflected  so  as  always  to  maintain  the 
maximiun  rudder  deflection  available 
within  the  limitations  specified  in 
paragraph  (a)  of  this  section,  it  is 
assumed  that  the  airplane  yaws  to  the 
overswing  sideslip  angle. 

(c)  With  the  airplane  yawed  to  the 
static  equilibrium  sideslip  angle,  it  is 
assumed  that  the  cockpit  rudder  control 
is  held  so  as  to  achieve  the  maximum 
rudder  deflection  available  within  the 
limitations  specified  in  paragraph  (a)  of 
this  section. 

(d)  With  the  airplane  yawed  to  the 
static  equilibrium  sideslip  angle  of 
paragraph  (c)  of  this  section,  it  is 
assumed  that  the  cockpit  rudder  control 
is  suddenly  returned  to  neutral. 

3.  Interaction  of  Systems  and  Structures 

Airplanes  equipped  with  fly-by-wire 
control  systems  that  affect  structural 
performance,  either  directly  or  as  a 
result  of  a  failure  or  malfunction,  must 
account  for  the  influence  of  these 
systems  and  their  failure  conditions  in 
showing  compliance  with  the 
requirements  of  14  (JFK  part  25, 
subparts  C  and  D. 

(a)  C^neral.  The  following  criteria  will 
be  used  in  determining  the  influence  of 
the  upper  rudder  control  systems  and 
their  failure  conditions  on  the  airplane 
structiue. 

(b)  System  fully  operative.  With  the 
system  fully  operative,  the  following 
apply: 


(1)  Limit  loads  must  be  derived  in  all 
normal  operating  configurations  of  the 
systems  from  all  the  limit  conditions 
specified  in  14  (DFR  part  25,  subpart  C, 
taking  into  account  any  special  behavior 
of  su^  systems  or  associated  functions 
or  any  eflect  on  the  structural 
performance  of  the  airplane  that  may 
occur  up  to  the  limit  loads.  In 
particular,  any  significant  nonlinearity 
(rate  of  displacement  of  control  surface, 
thresholds,  or  any  other  system 
nonlinearities)  must  be  accounted  for  in 
a  realistic  or  conservative  way  when 
deriving  limit  loads  from  limit 
conditions. 

(2)  The  airplane  must  meet  the 
strength  requirements  of  14  CI*‘R  part  25 
(Static  strength,  residual  strength),  using 
the  specified  factors  to  derive  ultimate 
loads  firom  the  limit  loads  defined 
above.  The  effect  of  non  linearities  must 
be  investigated  beyond  limit  conditions 
to  ensure  the  behavior  of  the  system 
presents  no  anomaly  compared  to  the 
behavior  below  limit  conations. 
However,  conditions  beyond  limit 
conditions  need  not  be  considered  when 
it  can  be  shown  that  the  airplane  has 
design  features  that  make  it  impossible 
to  exceed  those  limit  conditions. 

(3)  The  airplane  must  meet  the 
aeroelastic  stability  requirements  of 
§25.629. 

(c)  System  in  the  failure  condition. 
For  any  failure  condition  in  the  system 
not  shown  to  be  extremely  improbable, 
the  following  apply: 

(1)  At  the  time  of  occurrence.  Starting 
firom  1-g  level  flight  conditions,  a 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure  and  immediately  after 
failure.  The  airplane  must  be  able  to 
withstand  these  loads  multiplied  by  an 
appropriate  factor  of  safety  that  is 
related  to  the  probability  of  occurrence 
of  the  failure.  The  factor  of  safety  (F.S.) 
is  defined  in  Figure  1. 
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Fieure  1 

Factor  of  Safety  at  Time  of  Occurrence 


_J _ I _ J 

10’^  10"^  1.0 


P) — ^Probability  of  occurrence  of  failure 
mode  j  (per  hour) 

(i)  These  loads  must  also  be  used  in 
the  damage  tolerance  evaluation 
required  by  §  25.571(b)  if  the  failure 
condition  is  probable. 

(ii)  Freedom  horn  flutter,  divergence, 
and  control  reversal  must  be  shown  up 
to  the  speeds  defined  in  §  25.629(b)(2). 
For  failure  conditions  which  result  in 
speed  increases  beyond  Vc/Mc.  freedom 
from  flutter,  divergence,  and  control 
reversal  must  be  shown  to  increased 
speeds,  so  that  the  margins  intended  by 
§  25.629(b)(2)  are  maintained. 

(iii)  Notwithstanding  subparagraph  (1) 
of  this  paragraph,  failures  of  the  system 
that  result  in  forced  structural  vibrations 
(oscillatory  failures)  must  not  produce 


1.5 

F.S. 

1.0 


Qj-Probability  of  being  in  failure 
condition  j 
Qj=(Tj)(Pj)  where: 

Tj=Average  time  spent  in  failure 
condition )  (in  hours) 
Pj=Probability  of  occurrence  of  failure 
mode  j  (per  hour) 

Note:  If  Pj  is  greaterthan  10“*  per  flight 
hour,  then  a  residual  strength  factor  of  1.0 
must  be  used. 


loads  that  could  result  in  catastrophic 
fatigue  failure  or  detrimental 
deformation  of  primary  structure. 

(2)  For  the  continuation  of  the  flight. 
For  the  airplane  in  the  system  failed 
state,  and  considering  any  appropriate 
reconfiguration  and  flight  limitations, 
the  following  apply: 

(i)  Static  and  residual  strength  must 
be  determined  for  loads  derived  frtim 
the  following  conditions  at  speeds  up  to 
Vc,  or  the  speed  limitation  prescribed 
for  the  remainder  of  the  fli^t. 

(A)  The  limit  symmetrical 
maneuvering  conditions  specified  in 
§§  25.331  and  25.345. 

(B)  The  limit  gust  conditions  specified 
in  §  25.341  (but  using  the  gust  velocities 
for  Vc  and  §  25.345. 


(iii)  For  residual  strength 
substantiation  as  defined  in  §  25.571(b), 
structures  affected  by  failure  of  the 
system  and  with  damage  in  combination 
with  the  system  failure,  a  reduced  factor 
may  be  applied  to  the  loads  specified  in 
-  subparagraph  (2)(i)  of  this  paragraph. 
However,  the  residual  strength  level 
must  not  be  less  than  the  1-g  flight  load. 


(C)  The  limit  rolling  conditions 
specified  in  §  25.349  and  the  limit 
unsymmetrical  conditions  specified  in 
§§25.367  and  25.427(b)  and  (c). 

(D)  Tbe  limit  yaw  maneuvering 
conditions  specified  in  Special 
Condition  No.  2. 

(E)  The  limit  groimd  loading 
conditions  specified  in  §§  25.473  and 
25.491. 

(ii)  For  static  strength  substantiation, 
each  part  of  the  structme  must  be  able 
to  withstand  the  loads  specified  in 
subparagraph  (2)(i)  of  this  paragraph, 
multiplied  by  a  factor  of  safety 
depending  on  the  probability  of  being  in 
this  failure  state.  The  factor  of  safety  is 
defined  in  Figure  2. 


combined  with  the  loads  introduced  by 
the  failure  condition,  plus  two-thirds  of 
the  load  increments  of  the  conditions 
specified  in  subparagraph  (2)(i)  of  this 
paragraph,  applied  in  both  positive  and 
negative  directions  (if  appropriate).  The 
residual  strength  factor  (R.S.F.)  is 
defined  in  Figure  3. 


Figure  2 

Factor  of  Safety  for  Continuation  of  Flight 
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Figure  3 

Residual  Strength  Factor 


Qj-Probability  of  being  in  fedlure 
condition  j 

Qj=(Tj)(Pj)  where: 

Tj=Average  time  spent  in  failure 
condition  j  (in  hours) 

Pj=Probability  of  occiurence  of  failure 
mode  i  (per  hour) 


Note:  If  Pj  is  greater  than  lO”’  per  flight 
hour,  then  a  residual  strength  foctor  of  1.0 
must  be  used. 

(iv)  If  the  loads  induced  by  the  failure 
condition  have  a  significant  effect  on 
fatigue  or  damage  tolerance,  then  their 
effects  must  be  taken  into  account. 


(v)  Freedom  fit>m  flutter,  divergence, 
and  control  reversal  must  be  shown  up 
to  a  speed  determined  from  Figure  4. 
Flutter  clearance  speeds  V'  and  V"  may 
be  based  on  the  speed  limitation 
specified  for  the  remainder  of  the  flight, 
using  the  margins  defined  by 
§  25.629(b). 


Figure  4 
Clearance  Speed 


1 


J 


10 
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BiLUNG  COO€  4910-13-C 

Qj-Probability  of  being  in  failure 
condition  j 

V'=Clearance  speed  as  defined  by 
§  25.629(b)(2). 

V"=Clearance  speed  as  defined  by 
§  25.629(b)(1). 
j=(Tj)(Pj)  where:  , 

Tj=Average  time  spent  in  failure 
condition  j  (in  horirs) 

Pj=Probability  of  occurrence  of  failure 
mode  j  (per  hour) 

Note:  If  Pj  is  greater  than  10“^  per  flight 
hour,  then  die  flutter  clearance  speed  must 
not  be  less  than  V". 

(vi)  Freedom  from  flutter,  divergence, 
and  control  reversal  must  also  be  shown 
up  to  V'  in  Figure  4  above,  for  any 
probable  system  failure  condition 
combined  with  any  damage  required  or 
selected  for  investigation  by  §  25.571(b). 

(vii)  If  the  mission  analysis  method  is 
used  to  account  for  continuous 


turbulence,  all  the  systems  failure 
conditions  associate  with  their 
probability  must  be  accounted  for  in  a 
rational  or  conservative  manner  in  order 
to  ensure  that  the  probability  of 
exceeding  the  limit  load  is  not  higher 
than  the  value  prescribed  in  appendix  G 
of  14  CFR  part  25. 

(3)  Consideration  of  certain  failure 
conditions  may  be  required  by  other 
sections  of  14  CFR  part  25,  regardless  of 
calculated  system  reliability.  Where 
analysis  shows  the  probability  of  these 
failvu^  conditions  to  be  less  than  10 
criteria  other  than  those  specified  in  this 
paragraph  may  be  used  for  structural 
substantiation  to  show  continued  s€ife 
flight  and  landing. 

(d)  Warning  considerations.  For  upper 
rudder  control  system  failure  detection 
and  warning,  the  following  apply: 

(1)  The  system  must  be  checked  for 
failure  conditions,  not  extremely 


improbable,  that  degrade  the  structimd 
capability  below  the  level  required  by 
part  25  or  significantly  reduce  the 
reliability  of  the  remaining  system.  The 
crew  must  be  made  aware  of  these 
failures  before  flight.  Certain  elements 
of  the  control  system,  such  as 
mechanical  and  hydraulic  components, 
may  use  special  periodic  inspe^ons, 
and  electronic  components  may  use 
daily  checks,  in  fieu  of  warning  systems, 
to  achieve  the  objective  of  this 
requirement.  These  certification 
maintenance  requirements  must  be 
limited  to  components  that  are  not 
readily  detectable  by  normal  warning 
systems  and  where  service  history 
shows  that  inspections  will  provide  an 
adequate  level  of  safety. 

(2)  The  existence  of  any  failure 
condition,  not  extremely  improbable, 
during  flight  that  could  significantly 
aflect  the  structiual  capability  of  the 
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airplane,  and  for  which  the  associated 
reduction  in  airworthiness  can  he 
minimized  by  suitable  flight  limitations, 
must  be  signaled  to  the  flightcrew.  For 
example,  failure  conditions  which  result 
in  a  factor  of  safety  between  the  airplane 
strength  and  the  loads  of  14  CFR  part 
25,  subpart  C,  below  1.25,  or  flutter 
margins  below  V",  must  be  signaled  to 
the  crew  diuing  flight. 

(e)  Dispatch  with  known  failiue 
conditions.  If  the  airplane  is  to  be 
dispatched  in  a  known  upper  rudder 
control  system  failiue  condition  that 
ahects  structural  performance,  or  aHects 
the  reliability  of  the  remaining  system  to 
maintain  structural  performance,  then 
the  provisions  of  this  special  condition 
must  be  met  for  the  dispatched 
condition  and  for  subsequent  failures. 
Operational  and  flight  limitations  may 
be  taken  into  accoimt. 

Issued  in  Renton,  Washington,  on  March  8, 
1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

IFR  Doc.  96-6749  Filed  3-21-96;  8:45  am] 
BIUJNQ  CODE  4910-13-M 

14  CFR  Part  39 
[Docket  No.  95-CE-75-AD] 

Airworthiness  Directives;  Aerospace 
Technologies  of  Australia,  Nomad 
Models  N22B,  N22S,  and  N24A 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Aerospace  Technologies  of  Australia 
(ASTA)  Nomad  Models  N22B,  N22S, 
and  N24A  airplanes.  The  proposed 
action  would  require  repetitively 
inspecting  the  tailplane  stabilizer  center 
section  and  repairing  any  cracked 
tailplane  structure.  This  proposal  also 
provides  an  optional  modification  as  a 
terminating  action,  after  an  inspection 
in  which  no  cracks  are  found.  A 
tailplane  failure  on  one  of  the  affected 
airplanes  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  cracking  in 
the  stabilizer  center  section,  which,  if 
not  detected  and  corrected,  could  result 
in  tailplane  failure  and  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  June  28, 1996. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  95-CE-75- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
AeroSpace  Technologies  of  Australia, 
Limited,  ASTA  DEFENCE,  Private  Bag 
No.  4,  Beach  Road  Lara  3212,  Victoria, 
Australia.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer, 

Aircraft  Certification  Office,  FAA,  3960 
Paramoimt  Blvd.,  Lakewood,  California, 
90712;  telephone  (310)  627-5224; 
facsimile  (310)  627-5210; 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
.they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
-above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Doiiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  95-CE-75-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 


Assistant  Chief  Coimsel,  Attention: 

Rules  Docket  No.  95-CE— 75-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  Australia,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  ASTA  Nomad  N22  and  N24  series 
airplanes  that  have  not  incorporated 
ASTA  Modification  N663  and  N768. 

The  Australian  CAA  reported  one 
accident  and  several  incidents  of 
craddng  in  the  tailplane  stabilizer 
center  section  of  the  airplanes. 

The  accident  was  caused  by  the  loss 
of  a  tailplane  during  flight.  Investigation 
of  the  accident  revealed  undetected 
cracking  around  the  center  lightening 
hole  which  was  significantly  accelerated 
by  long  periods  of  engine  ground 
running.  Subsequent  testing  also 
indicated  that  engine  ground  running  at 
moderate  to  high  power  settings  during 
ground  maneuvers  create  unexpected 
fatigue  loads  and  accelerate  the  crack 
growth. 

ASTA  has  issued  Nomad  Alert 
Service  Bulletin  (Nomad  SB)  ANMD- 
55-26,  Revision  8,  dated  April  15, 1994, 
which  specifies  procedures  for 
inspecting  and  modifying  the  stabilizer 
center  section  on  Nomad  Models  N22B, 
N22S,  and  N24A  airplanes. 
Accomplishment  of  these  procedures 
incorporates  Modifications  (Mod.)  N663 
and  N768.  Mod.  N663  reworks  the 
horizontal  stabilizer  to  incorporate  a 
strengthened  main  spar  assembly  that 
includes  a  gust  stop  spring  box  and 
modified  mass  balance  arm.  The  trim 
tab  hinges  are  moved  0.17  inches  aft  and 
tarings  are  added  to  the  bottom  skin  of 
the  horizontal  stabilizer  to  permit 
increased  trim  tab  movement.  Mod. 
N768  replaces  the  pivot  brackets, 
attachment  bolts,  and  spar  web  doubler 
with  strengthened  components. 

The  Australian  CAA  classified  this 
service  bulletin  as  mandatory  and 
issued  AD/GAF-N22/58  amdt  4,  issued 
November,  1991,  in  order  to  assure  the 
continued  airworthiness  of  these 
airolanes  in  Australia. 

These  airplane  models  are 
manufactured  in  Australia  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  between  Australia  and  the 
United  States.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Australian 
CAA  has  kept  the  FAA  informed  of  the 
above-described  situation.  The  FAA  has 
examined  the  findings  of  the  Australian 
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CAA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  airplanes  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  ASTA  Nomad  Models 
N22B,  N22S,  and  N24A  airplanes  of  the 
same  type  design  that  do  not  have 
Modifications  N663  and  N768 
incorporated  in  the  area  of  the  tailplane 
stabilizer  center  section,  the  proposed 
AD  would  require  inspecting  (using 
both  visual  and  eddy  current  methods) 
the  tailplane  stabilizer  section  for  cracks 
and,  prior  to  further  flight,  repairing  any 
cracked  tailplane  stabilizer  center 
section.  This  AD  also  provides  the 
option  of  modifying  the  tailplane 
stabilizer  center  section  (Mod.  N663  and 
N768)  as  a  terminating  action. 
Accomplishment  of  the  proposed 
inspection  would  be  in  accordance  with 
Nomad  SB  ANMD-55-26,  Revision  8, 
dated  April  15, 1994.  If  the  tailplane 
stabilizer  center  section  is  found 
cracked,  the  repair  would  be  in 
accordance  widi  a  scheme  obtained 
horn  the  Los  Angeles  Aircraft 
Certification  Office. 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  15  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hoiu*.  The  total 
cost  impact  of  the  proposed  AD  upon 
U.S.  operators  of  the  affected  airplanes 
is  estimated  to  be  $13,500.  This  figure 
only  includes  the  cost  for  the  initial 
inspection  and  does  not  include 
replacement  costs  if  the  tailplane 
stabilizer  center  section  is  found 
cracked,  nor  does  it  include  rep>etitive 
inspection  costs.  Additionally,  the  FAA 
has  no  way  of  determining  how  many 
tailplane  stabilizer  center  sections  may 
be  cracked  or  how  many  repetitive 
inspections  each  owner/operator  may 
incur  over  the  life  of  the  airplane. 

The  regulations  proposea  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doid^et  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  foe  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aerospace  Technologies  of  Australia 

(ASTA):  Docket  No.  95-CE-75-AD. 

AppUcability:  Nomad  Models  N22B,  N22S, 
and  N24A  airplanes  (all  serial  numbers), 
certificated  in  any  category,  that  have  not 
incorporated  ASTA  Modification  N663  and 
N768  in  the  area  of  the  tailplane  stabilizer. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ck)mpliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished, 
and  thereafter  at  intervals  not  to  exce^  100 
hours  TIS. 

To  prevent  cracking  in  the  tailplane 
stabilizer  center  section,  which,  if  not 
detected  and  corrected,  could  result  in 
tailplane  feilure  and  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Inspect  the  tailplane  stabilizer  center 
section  and  center  lightening  hole  for  cracks 


(using  both  visual  and  eddy  current  methods) 
in  accordance  with  section  “C.  Description, 

(1)  Part  1 — Inspection.”  of  ASTA  Nomad 
Alert  Service  Bulletin  (Nomad  SB)  ANMD- 
55-26,  Revision  8,  dat^  April  15, 1994. 

(b)  If  cracks  are  found  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  repair  the  stabilizer  center 
section  in  accordance  with  a  repair  scheme 
obtained  from  the  manufacturer  through  the 
Manager,  Los  Angeles  Aircraft  Certifir^tion 
Office,  at  the  address  specified  in  paragraph 
(d). 

(1)  This  repair  scheme  does  not  eliminate 
the  repetitive  inspection  requirement. 

(2)  The  repetitive  inspection  requirement 
of  this  AD  may  be  terminated  by 
incorporating  both  Modification  (Mod.)  N663 
and  N768  in  accordance  with  the 
ACXXIMPLISHMENT  INSTRUCTIONS 
section  of  Nomad  SB  ANMD-55-26,  Revision 
8,  dated  April  15, 1994.  These  modifications 
may  only  be  incorporated,  prior  to  further 
fli^t,  after  any  inspection  provided  no 
cracks  are  found. 

(3)  Modifications  N663  and  N768  may  also 
be  incorporated  as  terminating  action  to  the 
repetitive  inspections  of  this  AD  on  airplanes 
that  have  cracks  repaired  in  the  tailplane 
stabilizer  center  section  provided  the 
modifications  are  incorporated  prior  to 
further  flight  after  an  inspection  where  no 
cracks  were  found. 

,  Note  2:  Mod.  N663  reworks  the  horizontal 
stabilizer  to  incorporate  a  strengthened  main 
spar  assembly  that  includes  a  gust  stop 
spring  box  and  modified  mass  balance  arm. 
The  trim  tab  hinges  are  moved  0.17  inches 
aft  and  firings  are  added  to  the  bottom  skin 
of  the  horizontal  stabilizer  to  permit 
increased  trim  tab  movement  Mod.  N768 
incorporates  Mod.  663  and  replaces  the  pivot 
brackets,  attachment  bolts,  and  spar  web 
doubler  with  strengthened  components. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office,  FAA,  3960  Paramount  Blvd., 
Lakewood,  California,  90712.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  AeroSpace 
Technologies  of  Australia,  Limited,  ASTA 
DEFENCE,  Private  Bag  No.  4,  Beach  Road 
Lara  3212,  Victoria,  Australia;  or  may 
examine  this/these  document(s)  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 
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Issued  in  Kansas  Qty,  Missouri,  on  March 
15. 1996. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  96-6882  Piled  3-21-96;  8:45  am) 
BIUJNG  CODE  4aifr-13-P 


14CFRPart39 

[Docket  No.  95-CE-e4-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  HP137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3101 
and  3201  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
87-07-01,  which  currently  requires  the 
following  on  Jetstream  Aircraft  Limited 
(JAL)  HP137  Mkl,  Jetstream  series  200, 
and  Jetstream  Model  3101  airplanes: 
repetitively  inspecting  the  nose  landing 
gear  (NLG)  top  cap  assembly  securing 
bolts  for  looseness  or  cracks,  retorquing 
any  loose  security  bolt,  and  replacing 
any  cracked  security  bolt.  AD  87-07-01 
also  provides  the  option  of 
incorporating  a  NLG  modification  as 
terminating  action  for  the  repetitive 
inspections.  A  report  of  cracked  and 
loose  bolts  foimd  on  an  airplane  with 
the  above-referenced  NLG  modification 
prompted  the  proposed  action.  The 
proposed  action  would:  retain  the 
repetitive  inspections  required  by  AD 
87-07-01;  increase  the  AD  applicability 
to  include  Jetstream  Model  3201 
airplanes  and  airplanes  that  have  the 
NLG  top  cap  assembly  modified  in 
accordance  with  AD  87-07-01;  require 
replacing  two  of  the  NLG  top  cap 
assembly  securing  bolts;  and 
incorporate  a  new  NLG  top  cap 
assembly  that  would  eliminate  the 
repetitive  inspection  requirement  of  the 
AD.  The  actions  specified  in  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  NLG  caused  by  cracked  or 
loose  securing  bolts,  which,  if  not 
detected  and  corrected,  could  lead  to 
NLG  collapse  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  May  24, 1996. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-94-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 


Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
except^. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  fix)m 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KAO  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC, 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker,  Program  Officer, 

Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Afiica,  and  Middle  East 
Office,  do  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322)  508- 
2715;  facsimile  (322)  230-6899;  or  Mr. 
Jeffirey  Morfitt,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
•facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  95-CE-94-AD.”  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 

Rules  Docket  No.  95-CE-94-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

AD  87-07-01,  Amendment  39-5582, 
currently  requires  the  following  on 
Jetstream  Aircraft  Limited  QAL)  HP137 
Mkl,  Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes:  repetitively 
inspecting  the  nose  landing  gear  (NLG) 
top  cap  assembly  securing  bolts  for 
looseness  or  cracks,  retorquing  any 
loose  security  bolt,  and  replacing  any 
cracked  security  bolt.  This  AD  also 
provides  the  option  of  replacing  the 
existing  top  cap  assembly  and  bolts  with 
parts  of  improved  design. 

The  FAA  has  received  a  report  of  NLG 
top  cap  assembly  failrire  on  a  Jetstream 
airplane  where  ^e  existing  top  cap 
assembly  and  bolts  were  replaced  with 
parts  of  improved  design  in  accordance 
with  AD  87-07-01.  In  addition,  JAL  has 
re-evaluated  the  instructions  and  the 
design  of  the  improved  NLG  top  cap 
assembly  specified  in  AD  87-07-01,  and 
determined  that  airplanes  that  have  the 
NLG  top  cap  assembly  design  installed 
as  specified  in  AD  87-07-01  could 
experience  NLG  failure  caused  by 
cracked  or  loose  securing  bolts. 

The  JAL  Jetstream  Model  3201 
airplanes  were  not  included  in  AD  87- 
07-01  because  they  had  NLG  top  cap 
assemblies  and  bolts  of  improved  design 
incorporated  at  manufacture.  These 
NLG  top  cap  assemblies  and  bolts  are  of 
design  identical  to  that  referenced  in  the 
incident  report  described  above  and  to 
that  of  the  assemblies  referenced  as 
terminating  action  for  the  repetitive 
inspection  rerpiirement  of  AD  87-07-01. 

JAL  has  designed  a  new  NLG  top  cap 
assembly  bolt  ^at,  when  incorporated, 
would  reduce  the  possibility  of  loose  or 
cracked  securing  bolts  and  subsequent 
NLG  failure.  Jetstream  Service  Bulletin 
(SB)  32-JA  901040,  Revision  No.  3, 
dated  August  9, 1995,  specifies 
procedures  for: 

— Checking  the  torque  levels  of  the  NLG 
top  cap  assembly  securing  bolts; 

— ^Replacing  two  of  the  NLG  top  cap 
assembly  securing  bolts  and  chewing 
the  length  of  the  NLG  top  cap 
assembly  securing  bolts;  and 
— ^Installing  a  new  modified  top  cap 
assembly. 

Jetstream  SB  32-JA  901040  also 
references  NLG  top  cap  installation  . 
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procedures  that  are  included  in  AP  Precision  Hydraulics  Ltd  SB  32-41, 

which  incorporates  the  following  pages: 


Pages 

Revision  level 

Date 

1,  2,  6,  7,  8  and  15  . 

March  9, 1993. 

July  11,  1991. 
November  17, 

1990. 

4  and  10 . . . 

3,  S,  9,  11,  12,  13,  and  14  . 

Revision  No.  1  . 

The  FAA  has  reviewed  all  available 
information  related  to  the  incident 
described  above,  including  the 
referenced  service  bulletins,  and  has 
determined  that  AD  action  should  be 
taken  to  prevent  failure  of  the  NLG 
caused  by  cracked  or  loose  securing 
bolts,  which,  if  not  detected  and 
corrected,  could  lead  to  NLG  collapse 
and  damage  to  the  airplane. 

AD  87-07-01  has  been  identified  as 
one  that  should  be  superseded  under 
the  FAA’s  aging  commuter-class 
airplane  policy.  The  FAA  has 
determined  that  reliance  on  critical 
repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  if  the  known  problem  is 
not  detected  during  the  inspection;  (2) 
the  probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whetlier  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

Based  on  tnese  factors,  the  FAA 
established  this  aging  commuter-class 
aircraft  policy  to  require  the 
incorporation  of  a  known  design  change 
when  it  could  eliminate  or,  in  certain 
instances,  reduce  the  number  of  critical 
repetitive  inspections. 

The  FAA  is  combining  this  policy 
with  the  incident  presented  in  this 
discussion  to  establish  the  basis  for  the 
proposed  AD  action. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Models  3101  and  3201  airplanes  of  the 
same  type  design  that  do  not  have  a 
modified  NLG  top  cap  assembly 
incorporated  (Amendment  JA  901040) 
in  accordance  with  Jetstream  SB  32-JA 
901040,  Revision  3,  dated  August  9, 
1995,  the  proposed  AD  would  supersede 
AD  87-07-01  with  a  new  AD  that 
would: 

— ^Retain  the  requirement  contained  in 

AD  87-07-01  of  repetitively 

inspecting  the  NLG  top  cap  assembly 


securing  bolts  for  looseness, 
retorquing  any  loose  security  bolt,  and 
replacing  any  cracked  security  bolt; 

— ^Require  replacing  two  of  the  NLG  top 
cap  assembly  securing  bolts  and 
checking  the  other  two  NLG  top  cap 
assembly  securing  bolts  for  the  correct 
length;  and 

— Require  replacing  (at  a  specified  time) 
the  NLG  top  cap  assembly  with  a  part 
of  improved  design  (Amendment  JA 
901040)  as  terminating  action  for  the 
repetitive  inspections. 
Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with 
Jetstream  SB  32-JA  901040,  Revision 
No.  3,  and  AP  Precision  HydrauUcs  SB 
32-41. 

The  FAA  estimates  that  150  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  18  workhours 
(inspection:  6  workhours;  replacement: 
12  workhours)  to  accomplish  the 
proposed  actions,  and  that  the  aVerage 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $1,200  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$342,000  or  $2,280  per  airplane.  This 
figure  only  takes  into  accoimt  the  cost 
of  the  proposed  initial  inspection  and 
proposed  inspection-terminating 
modification  and  does  not  take  into 
account  the  cost  of  the  proposed 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  inspections  each  of  the 
owners/operators  would  incur  over  the 
life  of  the  affected  airplanes. 

This  figure  is  also  based  on  the 
assumption  that  none  of  the  affected 
airplane  owners/operators  have 
accomplished  the  proposed 
modification.  This  action  would 
eliminate  the  repetitive  inspections 
required  by  AD  87-07-01.  The  FAA  has 
no  way  of  determining  the  operation 
levels  of  each  individual  operator  of  the 
affected  airplanes,  and  subsequently 
cannot  determine  the  repetitive 
inspection  costs  that  would  be 
eliminated  by  the  proposed  action.  The 
FAA  estimates  these  costs  to  be 
substantial  over  the  long  term. 

In  addition,  JAL  has  informed  the 
FAA  that  parts  have  been  distributed  to 


owners/operators  that  would  equip 
approximately  62  of  the  affected 
airplanes.  Assuming  that  these  parts 
have  been  installed  on  the  affected 
airplanes,  the  cost  impact  of  the 
proposed  modification  upon  the  public 
would  be  reduced  $141,360  from 
$342,000  to  $200,640. 

The  intent  of  the  FAA’s  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  150 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
95  percent  are  operated  in  sdieduled 
passenger  service  by  10  different 
operators. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
87-07-01,  Amendment  39-5582,  and 
adding  a  new  AD  to  read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  95- 
CE-94-AD.  Supersedes  AD  87-07-01, 
Amendment  39-5582. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certiftcated  in 
any  category,  that  do  not  have  a  modified 
nose  landing  gear  (NLG)  top  cap  assembly 
incorporated  (Amendment  JA  901040)  in 
accordance  with  Jetstream  Service  Bulletin 


(SB)  32-JA  901040,  Revision  No.  3,  dated 
August  9, 1995: 


Model 

Serial  Numbers 

HP137Mk1  . 

All  serial  numbers; 

Jetstream  series  200 

All  serial  numbers; 

Jetstream  Model 

All  serial  numbers; 

3101. 

and 

Jetstream  Model 

Serial  numbers  790 

3201. 

through  854. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 


Pages 


1.2.  6,  7,  8  and  15  . 

4  and  10 . 

3.  5.  9, 11, 12.  13.  and  14 


eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  failure  of  the  NLG  caused  by 
cracked  or  loose  seeming  bolts,  which,  if  not 
detected  and  corrected,  could  lead  to  NLG 
collapse  and  damage  to  the  airplane, 
accomplish  the  following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c),  etc. 

Level  2:  (1),  (2),  (3),  etc. 

Level  3:  (i),  (ii),  (hi),  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Within  the  next  300  landings 
accumulated  on  the  NLG  after  the  effective 
date  of  this  AD,  accomplish  the  following  in 
accordance  with  the  applicable  portion  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  32-JA  901040, 
Revision  No.  3,  dated  August  9, 1995,  and  AP 
Precision  Hydraulics  Ltd  SB  32-41,  which 
incorporates  the  following  pages: 


Revision  level  '  Date 


Revision  No.  2 
Revision  No.  1 
Original  Issue . 


March  9, 1993. 
July  11, 1991. 
November  17, 
1990. 


(1)  Replace  two  of  the  NLG  top  cap 
assembly  securing  bolts,  and  check  the  other 
two  for  correct  length  in  accordance  with 
part  lA  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  AP  Precision 
Hydraulics  Ltd  SB  32-41.  Prior  to  further 
flight,  replace  any  NLG  top  securing  bolt  that 
is  not  the  length  specified  in  AP  Precision 
Hydraulics  Ltd  SB  32-41. 

(2)  Check  the  tightness  of  the  four  NLG  top 
cap  assembly  securing  bolts  and  ensure  that 
these  bolts  are  not  broken  in  accordance  with 
part  lb  of  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  AP  Precision 
Hydraulics  Ltd  SB  32-41. 

(i)  Prior  to  further  flight,  retorque  any  bolts 
with  incorrect  torque  values. 

(ii)  If  any  bolts  are  broken  or  gaps  are 
foimd  as  specified  in  paragraph  A.(4)  of  part 


lb  of  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  AP  Precision 
Hydraulics  Ltd  SB  32-41,  prior  to  further 
flight,  replace  the  NLG  in  accordance  with 
the  applicable  maintenance  manual. 

(b)  Within  1,200  landings  after  the  actions 
required  by  paragraph  (a)  of  this  AD  (all 
paragraph  designations),  and  thereafter  at 
intervals  not  to  exceed  1,200  landings,  until 
the  modification  required  by  paragraph  (c)  of 
this  AD  is  incorporated,  check  the  tightness 
of  the  four  NLG  top  cap  assembly  securing 
bolts  and  ensiue  that  these  bolts  are  not 
broken  in  accordance  with  part  lb  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  AP  Precision  Hydraulics  Ltd  SB 
32-41. 

(1)  Prior  to  further  flight,  retorque  any  bolts 
with  incorrect  torque  values. 


(2)  If  any  bolts  are  broken  or  gaps  are  found 
as  specified  in  paragraph  A.(4)  of  part  lb  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  AP  Precision  Hydraulics  Ltd  SB 
32-41,  prior  to  further  fli^t,  replace  the  NLG 
in  accordance  with  the  applicable 
maintenance  manual. 

(c)  Upon  accumulating  20,000  landings  on 
the  NLG  or  within  the  next  2,500  landings 
acciunulated  on  the  NLG  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
install  a  new  NLG  top  cap  assembly  or 
modify  the  existing  NLG  top  cap  assembly  in 
accordance  with  Part  2  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  AP  Precision  Hydraulics  Ltd  SB 
32-41,  which  incorporates  the  following 
pages: 


1,2,  6,  7,  8  and  15 . 

4  and  10 . 

3.  5,  9. 11. 12,  13.  and  14 


Pages 


Revision  level 


Date 


Revision  No.  2 
Revision  No.  1 
Original  Issue . 


March  9, 1993. 
July  11,  1991. 
November  17, 


1990. 


(d)  Incorporating  the  modification  required 
by  paragraph  (c)  of  this  AD  is  considered 
terminating  action  for  the  repetitive  torque 
checks  required  by  this  AD  and  may  be 
incorporated  at  any  time  prior  to  20,000 
landings  on  a  NLG  or  within  the  next  2,500 
landings  accumulated  on  the  NLG  after  the 
effective  date  of  this  AD,  whichever  ocems 
later  (at  which  time  it  must  be  incorporated). 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 


Manager,  Brussels  Aircraft  Certification 
Office  (ACO),  Europe,  Aft'ica,  Middle  East 
office,  FAA,  c/o  American  Embassy,  ICXX) 
Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

Note  4:  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  87-07-01 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  dociunent  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 

Prestwick  Airport,  Ayrshire,  KA9  2RW 
Scotland;  or  Jetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  DC;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12tb  Street,  Kansas  City,  Missouri 
64106. 

(h)  This  amendment  supersedes  AD  87- 
07-01,  Amendment  39-5582. 

Issued  in  Kansas  City,  Missouri,  on  March 
14, 1996. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  96-6881  Filed  3-21-96;  8:45  in] 
BILUNG  CODE  4910-13-P 

14  CFR  Part  39 
[Docket  No.  95-NM-199-AD] 

Airworthiness  Directives;  McDonneli 
Dougias  Model  DC-10  Series  Airplanes 
and  KC-10A  (Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  E)OT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10  series  airplanes,  and  KC-lOA 
(military)  airplanes.  This  proposal 
would  require  high  firequency  eddy 
current  inspection(s)  to  detect  cracks  in 
the  secondary  pivot  support  of  the 
horizontal  stabilizer,  and  various 
follow-on  actions,  if  necessary.  This 
proposal  is  prompted  by  reports  of  crack 
development  in  the  secondary  pivot 
support  of  the  horizontal  stabilizer  due 
to  fatigue.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  fatigue  cracking,  which  could 
result  in  reduced  structural  integrity  of 
the  horizontal  stabilizer  and, 
subsequently,  lead  to  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
May  17, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  95— NM- 


199-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9;00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lakewood, 
California  90712;  telephone  (310)  627— 
5224;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  niimber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-NM-199-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM— 199-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  FAA  has  received  reports  of  crack 
development  in  the  secondary  pivot 
support  of  the  horizontal  stabilizer  on 
several  McDonnell  Douglas  Model  DC- 
10  series  airplanes.  These  airplanes  had 
accumulated  between  37,738  and  57,029 
total  flight  hours  and  between  13,831 
and  32,313  total  flight  cycles.  The  cause 
of  such  cracking  has  been  attributed  to 
fatigue.  Fatigue  cracking  in  the 
secondary  pivot  support  of  the 
horizontal  stabilizer,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  horizontal  stabilizer;  this  situation 
subsequently  could  lead  to  reduced 
controllability  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Service 
Bulletin  53-167,  Revision  1.  dated 
February  15, 1995,  which  describes 
procedures  for  high  frequency  eddy 
current  (HFEC)  inspection(s)  to  detect 
cracks  in  the  secondary  pivot  support  of 
the  horizontal  stabilizer.  For  cases 
where  no  cracks  are  detected  during 
inspection,  the  service  bulletin 
describes  procedures  for  either 
conducting  repetitive  inspections,  or 
installing  a  preventative  modification. 
The  preventative  modification  entails 
cold  working  holes  in  angles  and 
installing  angles  on  pivot  supports.  For 
cases  where  any  crack  is  detected 
during  inspection,  the  service  bulletin 
describes  procedures  for  either  repairing 
the  cracked  area  (temporary  repair)  and 
follow-on  actions,  or  replacing  the 
secondary  pivot  support  of  the 
horizontal  stabilizer  with  a  new 
secondary  pivot  support  (permanent 
repair).  Replacement  of  the  affected 
secondary  pivot  support  will  ensure  the 
structural  integrity  of  the  horizontal 
stabilizer,  and  will  eliminate  the  need 
for  repetitive  inspections. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  HFEC  inspe^ion(s)  to  detect 
cracks  in  the  secondary  pivot  support  of 
the  horizontal  stabilizer.  The  proposed 
AD  would  also  require  repair  of  the 
cracked  area  and  follow-on  actions,  or 
replacement  of  the  cracked  secondary 
pivot  support  of  the  horizontal  stabilizer 
with  a  new  secondary  pivot  support. 
Such  replacement  would  constitute 
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terminating  action  for  the  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  376 
McDonnell  Douglas  Model  DC-10  series 
airplanes  and  KC-lOA  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
230  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$69,000,  or  $300  per  airplane,  per 
infection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  acbons  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the  > 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g)  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  95-NM-199- 
AD. 

Applicability:  Model  DC-10-10,  -15,  -30, 
and  -40  series  airplanes,  and  KC-lOA 
(military)  airplanes;  as  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  53-167, 
Revision  1,  dated  February  15, 1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  m^fied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fetigue  cracking  in  the 
secondary  pivot  support  of  the  horizontal 
stabilizer,  which  could  result  in  reduced 
structural  integrity  of  the  horizontal  stabilizer 
and,  subsequently,  lead  to  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings,  or  within  3,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  high  fiequency  eddy  current 
(HFEC)  inspection  to  detect  cracks  in  the 
secondary  pivot  support  of  the  horizontal 
stabilizer,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  53-167, 
Revision  1,  dated  February  15, 1995. 

(b)  If  no  cracks  are  detected  during  the 
HFHD  inspection  required  by  paragraph  (a)  of 
this  AD,  accomplish  paragraph  (b)(1)  of  this 
AD  until  paragraph  (b)(2)  of  this  AD  is 
accomplished. 

(1)  Repeat  the  HFEC  inspection  thereafter 
at  intervals  not  to  exceed  10,000  landings. 

(2)  Accomplishment  of  the  preventative 
modification  in  accordance  with  Condition  I 
(no  cracks).  Option  2,  of  the  service  bulletin 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (b)(1)  of  this  AD. 

(c)  If  any  crack  is  detected  during  the  HFEC 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  fli^t,  accomplish 
either  paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(1)  Repair  the  crack  in  accordance  with 
Paragraph  (1)  of  Condition  11  (cracks).  Option 
1  (temporary  repair),  of  the  Accomplishment 


Instructions  of  the  service  bulletin.  Within 
300  landings  after  accomplishing  that  repair, 
perform  a  visual  inspection  to  detect  cracks 
at  the  area  of  the  repair,  in  accordance  with 
the  service  bulletin. 

(1)  If  any  crack  is  detected  during  the  visual 
inspection  required  by  paragraph  (c)(1)  of 
this  AD,  prior  to  further  fii^t,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(ii)  Prior  to  2,800  landings  after 
accomplishing  the  HFEC  inspection  required 
by  paragraph  (a)  of  this  AD,  replace  the 
secondary  pivot  support  of  the  hori2X)ntal 
stabilizer  with  a  new  secondary  pivot 
support,  in  accordance  with  Condition  II 
(cracks).  Option  2,  of  the  service  bulletin. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  HFEC  and  visual  inspection 
requirements  of  this  AD. 

(2)  Replace  the  secondary  pivot  support  of 
the  horizontal  stabilizer  with  a  new 
secondary  pivot  support,  in  accordance  with 
Condition  II  (cracks).  Option  2  (permanent 
repair),  of  the  service  bulletin. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  HFEC  and  visual  inspection 
requirenaents  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
18, 1996. 

James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-6931  Filed  3-21-96;  8:45  am) 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 
[Docket  No.  95^NE-65] 

Airworthiness  Directives;  AlliedSignal 
Inc.  TFE731  Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 


Federal  Register  /  VoL  61,  No.  57  /  Friday,  March  22,  1996  /  Proposed  Rules 


11791 


directive  (AD)  that  is  applicable  to 
AliiedSignal  Inc.  (formerly  Garrett 
Engine  Division)  TFE731  series  turbofan 
engines.  This  proposal  would  require 
removing  certain  fan  rotor  disks  bom 
service  in  accordance  with  a  drawdown 
schedule,  and  would  establish  new  fan 
rotor  disk  life  limits.  This  proposal  is 
prompted  after  additional  analyses 
revealed  that  stress  levels  in  the  fan 
rotor  disk  dovetail  slots  for  the 
applicable  engine  models  are  higher 
than  initially  calculated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  uncontained  failure 
of  the  fan  rotor  disk  due  to  fatigue 
cracking  in  the  dovetail  slots,  which  can 
result  in  inflight  engine  shutdowns, 
severe  secondary  damage,  and  fan  rotor 
assembly  separation  from  the  engine. 
DATES:  Comments  must  be  received  by 
May  21, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-AN]^55, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AliiedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramoimt  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (310)  627-5246; 
fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 


be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-ANE-55.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95— ANE-55, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  three  fan 
rotor  disk  separations  on  AliiedSignal 
Inc.  (formerly  Garrett  Engine  Division) 
TFE731  series  turbofan  engines.  The 
FAA  has  determined  from  subsequent 
analyses  that  stress  levels  in  the  ffisk 
dovetail  slots  installed  are  higher  than 
initially  calculated.  Also,  recent  review 
of  fan  rotor  disk  dovetail  slot  eddy- 
current  inspection  data  fitim  TFE731-2 
and  -3  series  engines  has  indicated  that 
crack  detectability  is  between  80-90 
percent,  not  as  high  as  previously 
evaluated.  To  date,  eddy-current 
inspections  have  detected  fatigue  cracks 
in  the  dovetail  slot  in  approximately 
176  (or  4%)  of  TFE731-2,  -2A,  -3,  and 
-3R  disks  and  in  8  (or  1%)  of  TFE731- 
3A,  -3A,  -3B,  -3B,  3C,  -3CR,  and  -4R 
disks  and  have  been  removed  frx)m 
service.  The  FAA  concluded  that  a 
reduction  in  the  fan  rotor  disk  service 
life  limit  is  necessary  to  maintain  an 
acceptable  level  of  safety.  This 
condition,  if  not  corrected,  could  result 
in  an  imcontained  failure  of  the  fan 
rotor  disk  due  to  fatigue  cracking  in  the 
dovetail  slots,  which  can  result  in 
inflight  engine  shutdowns,  severe 
secondary  damage,  and  fan  rotor 
assembly  separation  finm  the  engine. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AliiedSignal 
Engines  Alert  Service  Bulletin  (ASB) 


No.  TFE731-A72-3569,  dated  May  31, 
1995,  and  ASB  No.  TFE731-A72-3570, 
dated  May  31, 1995,  that  describe 
removing  certain  fan  rotor  disks  from 
service  in  accordance  with  a  drawdown 
schedule.  These  new  life  limits  will  be 
included  subsequently  in  AliiedSignal 
Engines  Service  Bulletin  (SB)  No. 
TFE731-72-3001  and  SB  No.  TFE731- 
72-3501. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removing  certain  fan  rotor  disks 
firom  service  in  accordance  with  a 
drawdown  schedule  and  would 
establish  new  fan  rotor  disk  life  limits. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ASB’s  described  previously. 

There  are  approximately  5,000 
engines  of  the  afiected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,500  engines  installed  on  aircraft  of 
U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  16  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$2,400,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal  Inc.:  Docket  No.  95-ANE-55. 

Applicability:  AlliedSignal  Inc.  (formerly 
Garrett  Engine  Division)  Models  rFE731-2, 
-2A,  -3.  -3A,  -3AR,  -3B,  -3BR,  -3C,  -3CR, 


-3D,  -3DR,  -3R,  and  -4R  turbofan  engines, 
installed  on,  but  not  limited  to  the  following 
aircraft:  Avions  Marcel  Dassault  Falcon  10, 

50, 100  series;  Learjet  31,  35,  36,  and  55 
series;  Lockheed-Geoigia  1329-23  and  -25 
series;  Israel  Aircraft  Industries  1124  series 
and  1125  Westwind  series;  Cessna  Model 
650,  Citations  III,  VI,  and  VII;  Raytheon 
British  Aerospace  HS-125  series;  and 
Sabreliner  NA-265-65. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (d) 
to  request  approval  from  the  Federal  Aviation 
Administration  (PAA).  This  approval  may 
address  either  no  action,  if  the  ciurent 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 


this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  fit>m  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontained  failure  of  the  fan 
rotor  disk  due  to  fatigue  cracking  in  the 
dovetail  slots,  which  can  result  in  inflight 
engine  shutdowns,  severe  secondary  damage, 
and  fan  rotor  assembly  separation  from  the 
engine,  accomplish  the  following: 

(a)  For  engines  equipped  with  fan  rotor 
disks,  part  numbers  (P/N’s)  3072162-5, 
3073436-5,  3073539^A11),  and  3074529- 
(All),  where  (Ail)  denotes  any  dash  number, 
remove  fan  rotor  disks  fiom  service  and 
install  a  serviceable  disk  in  accordance  with 
the  Accomplishment  Instructions  of 
AlliedSignal  Engines  Alert  Service  Bulletin 
(ASB)  No.  TFE731-A72-3569,  dated  May  31, 
1995,  as  required  by  the  following  schedule: 


Fan  rotor  disk  cycles  since 
new  (CSN)  on  the  effective 
date  of  this  AD 

Required  fan  rotor  disk  retirement  (remove  from  service) 

3,600  nr  Inss . 

Not  to  exceed  the  new  life  limit  of  4,100  CSN. 

Within  the  next  500  cycles  after  the  effective  date  of  this  AD  or  prior  to  reaching  5,700  CSN,  whichever  occurs 
first. 

Within  the  next  200  cycles  after  the  effective  date  of  this  AD,  not  to  exceed  7,100  CSN. 

3^601  to  5,  500  . 

5,501  or  greater . 

(b)  For  engines  equipped  with  fan  rotor 
disks,  P/N  3072816^A11),  where  (All) 
denotes  any  dash  niunber,  remove  fan  rotor 

disks  from  service  and  install  a  serviceable  TFE731-A72-3570,  dated  May  31, 1995,  as 

disk  in  accordance  with  Accomplishment  required  by  the  following  schedule  of  CSN 

Instructions  of  AlliedSignal  Engines  ASB  No.  after  the  effective  date  of  this  AD. 

1 

Fan  rotor  disk  CSN  on  the 
effective  date  of  this  AD 

Required  fan  rotor  disk  retirement  (remove  from  service) 

3.850  or  less . 

3.851  to  6,000  . . 

6,001  or  greater . 

Not  to  exceed  the  new  life  limit  of  4,600  CSN. 

Within  the  next  750  cycles  or  prior  to  reaching  6,500  CSN,  whichever  occurs  first 

Within  the  next  500  cycles,  rtot  to>exceed  10,(X)0  CSN. 

(c)  A  serviceable  part  is  one  that  has  not 
exceeded  the  life  limits  established  by  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fiom  the  Los  Angeles 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Burlington,  Massachusetts,  on 
March  12, 1996. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  96-6972  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4910-13-U 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-1] 

Proposed  Amendment  to  Class  E 
Airspace;  Rochester,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  £drspace  at  Rochester, 
MN.  Additional  controlled  airspace  is 
required  for  the  Copter  GPS  325  degrees 
approach  procedure  to  St.  Meuy’s 


Hospital  Hehport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  groimd  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
intended  effect  of  the  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  April  26, 1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  rules 
Docket  No.  96-AGL-l,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
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informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  H.  Salmon,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7459. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  96- 
AGL-1.”  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  he  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2 A,  whi^  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Rochester, 
MN.  This  proposal  would  provide 
adequate  Class  E  airspace  for  IFT 
operators  executing  the  Copter  GPS  325 
degrees  approach  procedure  to  St. 

Mary’s  Hospital  Heliport.  Controlled 
airspace  extending  upward  fiom  700  to 
1200  feet  AGL  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9C  dated  August  17, 
1995,  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1,  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action’’ 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule’’  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74(K).9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  from  700 feet  or  more  above  the 
surface  of  the  earth. 

***** 

AGL  MN  E5  Rochester,  MN  [Revised] 

(LaL  44“01'11"N,  long.  92‘’28  59"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  St  Mary’s  Hospital  Heliport, 
excluding  that  airspace  within  the  Roi^ester 
Municipal  Airport,  MN,  Class  D  and  Class  E5 
airspace. 

***** 

Issued  in  Des  Plaines,  Illinois  on  March  7, 
1996. 

Maureen  Woods, 

Acting  Manager.  Air  Traffic  Division. 

[FR  Doc.  96-6993  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  91N-384H,  94P-0390  and  95P- 
0241] 

Food  Labeling:  Nutrient  Content 
Claims,  General  Principles;  Health 
Claims,  General  Requirements  and 
Other  Special  Requirements  for 
Individual  Health  Claims;  and 
Definition  of  Term:  Healthy;  Extension 
of  Comment  Periods 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  extension  of 
comment  periods. 

SlXMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
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July  18, 1996,  the  comment  periods  for 
two  proposed  rules,  entitled  “Food 
Labeling:  Nutrient  Content  Claims, 
General  Principles;  Health  Claims, 
General  Requirements  and  Other 
Special  Requirements  for  Individual 
Health  Claims”  (60  FR  66206,  December 
21, 1995)  and  “Food  Labeling:  Nutrient 
Content  Claims,  Definition  of  Term: 
Healthy”  (61  FR  5349,  February  12, 
1996).  This  action  is  being  taken  in 
response  to  requests  for  additional  time 
to  conduct  consumer  research,  to 
develop  information  requested  by  the 
agency,  and  to  evaluate  and  comment 
on  issues  common  to  both  proposals. 
DATES:  Submit  written  comments  by 
July  18, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  NiD  20857. 
Comments  should  be  identified  with  the 
docket  numbers  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Center  for  Food 
Safety  and  Appli^  Nutrition  (HFS- 
150),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4561. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  21, 1995 
(60  FR  66206),  FDA  published  a 
proposed  rule  entitl^  “Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles;  Health  Claims,  General 
Requirements  and  Other  Special 
Requirements  for  Individual  Health 
Claims”  (the  claims  proposal)  in 
response  to  petitions  submitted  by  the 
National  Food  Processors  Association 
(NFPA)  and  the  American  Bakers 
Association  (ABA).  In  that  proposal, 
FDA  proposed  to  amend  its  regulations 
on  nutrient  content  claims  to  provide 
additional  flexibility  in  the  use  of  these 
claims  on  food  products.  FDA  had 
provided  for  interested  persons  to 
submit  written  comments  on  the 
proposal  by  March  20, 1996. 

In  the  Fraeral  Register  of  February 
12, 1996,  FDA  published  a  proposed 
rule  entitled  “Food  Labeling:  Nutrient 
Content  Claims,  Definition  of  Term: 
Healthy”  (the  healthy  proposal)  in 
response  to  petitions  submitted  to  the 
agency  by  the  American  Frozen  Food 
Institute  (AFFI),  the  National  Food 
Processors  Association  (NFPA),  and  the 
American  Bakers  Association  (ABA).  In 
that  proposal,  FDA  proposed  to  revise 
its  food  labeling  regulations  by 


amending  the  definition  of  the  term 
“healthy”  to  permit  certain  processed 
fruits  and  vegetables  and  enriched 
cereal-grain  products  that  conform  to  a 
standard  of  identity  to  bear  this  term. 
FDA  had  provided  for  interested 
persons  to  submit  written  comments  on 
the  proposal  by  April  29, 1996. 

The  agency  has  received  requests 
from  NFPA  for  extensions  of  the 
comment  periods  for  both  proposals. 
Although  FDA  has  a  policy  of  generally 
not  extending  such  comment  periods  so 
that  necessary  regulations  can  be 
promulgated  as  expeditiously  as 
possible,  the  agency  agrees  that 
additional  time  may  be  needed  by  the 
requestor  to  conduct  consumer  research, 
to  develop  information  requested  by  the 
agency,  and  to  evaluate  issues  common 
to  both  proposals  so  that  meaningful 
comments  may  be  submitted.  Therefore, 
FDA  is  extending  the  comment  period 
for  the  claims  proposal  an  additional 
120  days  and  the  comment  period  for 
the  healthy  proposal  an  additional  80 
days.  Thus,  comments  received  by  July 
18, 1996,  will  be  considered  by  FDA 
dining  its  completion  of  these 
rulemakings. 

Interested  persons  may,  on  or  before 
July  18, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  either 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  regarding  the  healthy 
proposal  are  to  be  identified  with  docket 
numbers  91N-384H  and  95P-0241. 
Comments  regarding  the  claims 
proposal  are  to  be  identified  with  docket 
numbers  94P-0390  and  95P-0241. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  19, 1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  96-7046  Filed  3-19-96;  4:41  pm] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Nationai  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1206 

[Docket  No.  96-02;  Notice  1] 

RIN  2127-AQ10 

Ruies  of  Procedure  for  invoking 
Sanctions  Under  the  Highway  Safety 
Act  of  1966 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Department  of 
Transportation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
replace  the  outdated  rules  of  procedure 
contained  in  23  CFR  Part  1206  with  new 
procedures  as  a  part  of  the  regulatory 
review  directed  by  President  Clinton  on 
March  4, 1995.  It  proposes  to  change  the 
regulation  to  reflect  the  current  sanction 
authority  of  23  U.S.C.  402  and  to  replace 
the  present  burdensome  hearing  process 
with  a  simplified  review  process. 

DATES:  Comments  must  be  received  no 
later  than  May  6, 1996. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  set  forth  above  and 
be  submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  Room  5109, 

National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590.  Docket 
hours  are  from  9:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
FHWA,  Mila  Plosky,  Office  of  Highway 
Safety,  202-366-6902;  or  Raymond  W. 
Cuprill,  Office  of  the  Chief  Counsel, 
202-366-1377.  In  NHTSA,  Butler, 
Office  of  State  and  Community  Services, 
202-366-2121;  or  Heidi  L.  Coleman, 
Office  of  the  Chief  Counsel,  202-366- 
1834. 

SUPPLEMB4TARY  INFORMATION: 
Background 

On  March  4, 1995,  President  Clinton 
directed  all  Federal  Departments  and 
agencies  to  overhaul  the  nation’s 
regulatory  system.  One  of  the  actions 
required  by  the  directive  was  to  revise  . 
any  regulation  that  had  become 
outdated  or  otherwise  in  need  of  reform. 
The  Department  has  identified  23  CFR 
Part  1206  as  a  regulation  that  should  be 
revised  to  conform  to  the  current 
provisions  of  23  U.S.C.  402. 

This  regulation  was  first  promulgated 
in  May  1974,  and  it  has  not  been 
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changed  since  then.  Since  that  time,  23 
U.S.C.  402  has  been  amended  to  provide 
more  flexibility  to  the  States  regarding 
the  planning  and  implementation  of 
hi^way  safety  programs. 

When  the  Section  402  program  was 
first  established,  imder  the  Highway 
Safety  Act  of  1966,  the  Act  required 
DOT  to  establish  uniform  standards  for 
State  highway  safety  programs  to  assist 
States  and  local  communities  in 
organizing  their  highway  safety 
programs.  Eighteen  such  standards  were 
established.  Until  1976,  the  Section  402 
program  was  principally  directed 
towards  achieving  State  and  local 
compliance  with  these  18  standards, 
which  were  considered  mandatory 
requirements  with  financial  sanctions 
for  non-compliance. 

Under  the  Highway  Safety  Act  of 
1976,  Congress  provided  for  a  more 
flexible  implementation  of  the  program 
so  the  Department  would  not  have  to 
require  State  compliance  with  every 
uniform  standard  or  with  each  element 
of  every  uniform  standard.  As  a  result, 
the  standards  become  more  like 
guidelines  for  use  by  the  States,  and 
management  of  the  program  shifted 
from  enforcing  standards,  to  problem 
identification  and  countermeasure 
development  and  evaluation,  using  the 
standards  as  a  framework  for  State 
programs.  In  1987,  Section  402  of  the 
Highway  Safety  Act  was  formally 
amended  to  provide  that  the  standards 
be  changed  to  guidelines. 

To  reflect  these  changes,  this  notice 
proposes  to  amend  the  regulation  by 
removing  from  Section  1206.1,  Scope, 
the  requirement  that  States  must  comply 
with  highway  safety  program  standards, 
and  by  removing  the  term  “highway 
safety  program  standards”  from  the 
definitions  contained  in  Section  1206.3. 
The  notice  also  proposes  to  remove  fi-om 
Section  1206.3,  definitions  of  other 
terms  which  are  proposed  to  no  longer 
ar  in  the  regulation, 
e  notice  also  proposes  to  make 
additional  revisions  to  the  regulation  to 
reflect  other  changes  that  have  been 
made  to  the  Section  402  statute,  and  to 
the  manner  in  which  the  Section  402 
program  is  implemented. 

In  1974,  when  Part  1206  was  first 
promulgated.  States  were  required  to 
submit  to  DOT  both  a  Comprehensive 
Highway  Safety  Plan  (a  multi-year  plan 
of  the  State  and  its  political 
subdivisions  for  implementing  the 
highway  safety  program  standards)  and 
an  Annual  Highway  Safety  Work 
Program  (detailing  the  activities  and 
proposed  expenditures  of  the  State  and 
its  political  subdivisions  for 
implementing  selected  components  of 
the  State’s  Comprehensive  Highway 


Safety  Plan  during  the  year)  for 
approval.  Any  state  which  was  not 
implementing  a  highway  safety  program 
approved  by  DOT  would  be  subject  to 
the  reduction  of  its  Federal  aid  highway 
Section  104  apportionments  by  10 
percent. 

The  documentation  States  are 
required  to  submit  for  approval  has 
since  been  dramatically  r^uced,  and 
the  sanction  contained  in  Section  402 
has  been  changed.  The  10  percent 
reduction  in  Section  104  (Federal  aid 
highway)  apportionments  was  replaced 
in  1976  by  a  50  percent  reduction  of 
Section  402  (hi^way  safety  grant) 
apportionments.  The  NPRM  proposes  to 
revise  the  definition  of  the  term 
“highway  safety  program”  contained  in 
Section  1206.3,  and  provisions  in 
Section  1206.4,  Sanctions,  to  reflect 
these  changes  and  to  conform  the 
regulation  to  the  current  provisions  of 
23  U.S.C.  402. 

The  existing  regulation  requires  that 
extensive  procedures  be  followed  to 
determine  whether  a  sanction  is  to  be 
invoked  against  a  State.  The  regulation 
provides,  for  example,  that  upon  making 
a  proposed  recommended  determination 
to  invoke  sanctions  against  a  State,  DOT 
must  send  to  the  Governor  of  that  State 
and  publish  in  the  Federal  Register  a 
notice  proposing  the  recommended 
determination.  A  hearing  must  be  held 
before  a  three-member  hearing  board, 
and  a  prehearing  conference  and 
consent  determination  may  be  sought  by 
the  State  or  by  DOT. 

These  procMures  have  not  been 
followed  since  1976,  when  the  Section 
402  program  changed,  as  described 
above.  Accordingly,  this  notice  proposes 
to  update  and  streamline  these  outdated 
procediues.  It  proposes  to  replace  the 
extensive  hearing  process  with  a 
simplified  process  based  on 
documentation.  The  agencies  believe 
this  revision  to  the  regulation  will 
continue  to  ensure  that  States  have  a 
full  and  fair  opportimity  to  be  heard  on 
the  issues  involved,  should  the  agencies 
propose  to  invoke  sanctions  against  a 
State,  but  in  a  manner  that  would  be 
less  costly  and  burdensome  for  the  State 
and  the  Federal  agencies. 

Regulatory  Anal3r8es  and  Notices 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  would  not  have 
any  preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  simply  proposes  to  revise 
outdated  or  burdensome  provisions  in 
the  regulation.  The  enabling  legislation 
does  not  establish  a  procedure  for 
judicial  review  of  final  rules 


promulgated  under  its  provisions.  There 
is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  agencies  have  determined  that 
this  proposed  action  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  or  significant 
within  the  meaning  of  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  This  propos^  rule  would 
not  impose  any  additional  burden  on 
the  public.  It  is  technical  in  nature  and 
would  not  change  the  requirements  of 
the  program.  It  is  anticipated  that  there 
would  be  no  economic  impact  as  a 
result  of  this  rulemaking.  Accordingly,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C 
601-612),  the  agencies  have  evaluated 
the  effects  of  this  proposed  action  on 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  proposed  action 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  the  preparation  of  a 
Regulatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act 

This  proposed  action  does  not  contain 
a  collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  3501 
et  seq. 

National  Enviroiunental  Policy  Act 

The  agencies  have  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.)  and  have 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12612  (Federalism 
Assessment) 

This  proposed  action  has  been 
analyz^  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  proposed  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment.  Accordingly, 
the  preparation  of  a  Federalism 
Assessment  is  not  warranted. 


11796 


Federal  Register  /  VoL  61,  No.  57  /  Friday,  March  22,  1996  /  Proposed  Rules 


Comments  to  the  Docket 

The  agencies  are  providing  a  30-day 
comment  period  for  interested  parties  to 
present  data,  views,  and  arguments  on 
the  proposed  action.  The  agencies  invite 
comments  on  the  issues  raised  in  this 
notice  and  any  other  issues  commenters 
believe  are  relevant  to  this  action.  All 
comments  must  not  exceed  15  pages  in 
length  (49  CFR  553.21).  This  limitation 
is  intended  to  encourage  commenters  to 
detail  their  primary  argiunents  in  a 
concise  fashion.  Necessary  attachments 
may  be  appended  to  these  submissions 
wi^out  regard  to  the  15-page  limit. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule,  if  one  is  issued, 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  The  agencies 
will  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  closing  date  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
of  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  the 
comments,  the  docket  supervisor  will 
retcim  the  postcard  by  mail. 

List  of  Sub)ect8  in  23  CFR  Part  1206 

Grant  programs — ^transportation. 
Highway  safety. 

In  accordance  with  the  foregoing.  Part 
1206  of  Title  23  of  the  Code  of  Federal 
Regulations  would  be  revised  to  read  as 
follows: 

PART  120&-RULES  OF  PROCEDURE 
FOR  INVOKING  SANCTIONS  UNDER 
THE  HIGHWAY  SAFETY  ACT  OF  1966 

See 

1206.1  Scope 

1206.2  Purpose 

1206.3  Definitions 

1206.4  Sanctions 

1206.5  Review  Process 

Authority:  23  U.S.C.  402;  delegation  of 
authority  at  49  CFR  1.48  and  1.50. 

§1206.1  Scope. 

This  part  establishes  procedures 
governing  determinations  to  invoke  the 
sanctions  applicable  to  any  State  that 
does  not  comply  with  the  highway 
safety  program  requirements  in  the 


Highway  Safety  Act  of  1966,  as 
amended  (23  U.S.C.  402). 

§1206.2  Purpose. 

The  purpose  of  this  part  is  to 
prescribe  procedures  for  determining 
whether  and  the  extent  to  which  the  23 
U.S.C.  402  sanctions  should  be  invoked, 
and  to  ensure  that,  should  sanctions  be 
proposed  to  be  invoked  against  a  State, 
the  State  has  a  full  and  fair  opportimity 
to  be  heard  on  the  issues  involved. 

§1206.3  Definitions. 

As  used  in  this  part: 

(a)  Administrators  means  the 
Administrators  of  the  Federal  Highway 
Administration  and  the  National 
Highway  Traffic  Safety  Administration. 

(b)  Highway  safety  program  means  an 
approved  program  in  accordance  with 
23  U.S.C.  402,  which  is  designed  by  a 
State  to  reduce  traffic  accidents,  and 
death,  injuries  and  property  damage 
resulting  therefrom. 

(c)  Implementing  means  both  having 
and  putting  into  efiect  an  approved 
highway  safety  program. 

§  1206.4  Sanctions. 

(a)  The  Administrators  shall  not 
apportion  any  funds  imder  23  U.S.C. 

402  to  any  State  which  is  not 
implementing  a  highway  safety 
program. 

(b)  If  the  Administrators  have 
apportioned  funds  to  a  State  and 
subsequently  determine  that  the  State  is 
not  implementing  a  highway  safety 
program,  the  Administrators  shall 
reduce  the  funds  apportioned  under  23 
U.S.C.  402  to  the  State  by  amounts  equal 
to  not  less  than  50  per  centum,  until 
such  time  as  the  Administrators 
determine  that  the  State  is 
implementing  a  highway  safety 
program. 

(c)  The  Administrators  shall  consider 
the  gravity  of  the  State’s  failure  to 
implement  a  highway  safety  program  in 
determining  the  amoimt  of  the 
reduction. 

(d)  If  the  Administrators  determine 
that  a  State  has  begun  implementing  a 
highway  safety  program  ^fore  the  end 
of  the  fiscal  year  for  which  the  funds 
were  withheld,  they  shall  promptly 
apportion  to  the  State  the  funds 
withheld  from  its  apportionment. 

(e)  If  the  Administrators  determine 
that  the  State  did  not  correct  its  failure 
before  the  end  of  the  fiscal  year  for 
which  the  funds  were  withheld,  the 
Administrators  shall  reapportion  the 
withheld  funds  to  the  other  States,  in 
accordance  with  the  formula  specified 
in  23  U.S.C.  402(c),  not  later  than  30 
days  after  such  determination. 


§  1 206.5  Review  process. 

(a)  In  any  fiscal  year,  if  the 
Administrators  determine,  based  on  a 
preliminary  review,  that  a  State  is  not 
implementing  a  highway  safety  program 
in  accordance  with  23  U.S.C.  402,  the 
Administrators  shall  issue  jointly  to  the 
State  an  advance  notice,  advising  the 
State  that  the  Administrators  expect  to 
either  withhold  funds  from 
apportionment  under  23  U.S.C.  402,  or 
reduce  the  State’s  apportioned  funds 
under  23  U.S.C.  402.  The 
Administrators  shall  state  the  amovmt  of 
the  expected  withholding  or  reduction. 
The  advance  notice  will  normally  be 
sent  not  later  than  ninety  days  prior  to 
final  apportionment. 

(b)  If  the  Administrators  issue  an 
advance  notice  to  a  State,  based  on  a 
preliminary  review,  the  State  may, 
within  30  days  of  its  receipt  of  the 
advance  notice,  submit  documentation 
demonstrating  that  it  is  implementing  a 
highway  safety  program.  £)ocumentation 
shall  be  submitted  to  the  Administrator 
for  NHTSA,  400  Seventh  Street  SW, 
Washin^on,  D.C.  20590. 

(c)  If  the  Administrators  decide,  after 
reviewing  all  relevant  information,  that 
a  State  is  not  implementing  a  highway 
safety  program  in  accordance  with  23 
U.S.C.  402,  they  shall  issue  a  final 
notice,  advising  the  State  either  of  the 
funds  being  withheld  from 
apportionment  under  23  U.S.C.  402,  or 
of  the  apportioned  funds  being  reduced 
under  23  U.S.C.  402  and  the  amount  of 
the  withholding  or  reduction.  The  final 
notice  of  a  witl^olding  will  normally  be 
issued  on  October  1.  Tlie  final  notice  of 
a  reduction  will  be  issued  at  the  time  of 
a  final  decision. 

Issued  on:  March  19, 1996. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Ricardo  Martinez, 

Administrator,  National  Midway  Traffic 
Safety  Administration. 

[FR  Doc.  96-7020  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4910-6»-P 

Coast  Guard 

33  CFR  Part  100 
[CGD01-96-016] 

RiN  2115-AE46 

Special  Local  Regulations;  Revision 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
permanently  amend  a  number  of  special 
local  regulations  governing  marine 
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events  in  the  First  Coast  Guard  District. 
Changes  made  to  these  sections  will 
eliminate  the  requirement  to  publish 
notices  for  the  respective  events  in  the 
Federal  Register.  Annual  notification 
and  applicable  changes  to  the  events 
will  be  specified  in  a  Coast  Guard 
Notice  to  Mariners. 

DATES:  Comments  must  be  received  on 
or  before  May  6, 1996. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (b).  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Federal  Building,  408  Atlantic 
Ave.,  Boston,  MA  02110-3350,  or  may 
be  hand  delivered  to  Room  428  at  the 
same  address,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant(jg)  B.  M.  Algeo,  Chief, 
Boating  Afiairs  Branch,  Rrst  Coast 
Guard  District,  (617)  223-8311. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDOl-96-016),  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  8W'  x  11"  imboimd 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  boimd  material  is 
requested.  Persons  requesting 
aclmowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
Commander  (b).  First  Coast  Guard 
District  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  annoimced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant(jg)  B.  M.  Algeo,  Project 
Manager,  First  Coast  Guard  District,  and 


Commander  J.  D.  Stieb,  Project  Counsel, 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Pnqposed  Amendments 

The  Coast  Guard  desires  to 
permanently  amend  33  C.F.R  Part  100, 
sections  100.103 — ^National  Sweepstakes 
Regatta,  100.107 — ^Windjammer  Days, 
100.108 — Great  Kenneb^  River 
Whatever  Race,  100.109 — ^Whatever 
Festival  Hydroplanes.  100.111 — 
Stonington  Lobster  Boat  Races,  and 
100.505 — ^New  Jersey  Offshore  Grand 
Prix.  These  sections  currently  require 
either  the  effective  dates  and  times  of 
each  rule  or  changes  to  the  effective 
dates  and  times  be  published  in  the 
Federal  Register.  To  reduce 
unnecessary  administrative  actions,  the 
Coast  Guard  proposes  to  eliminate  the 
requirements  to  publish  notices  in  the 
Federal  Register.  The  Coast  Guard 
believes  sufficient  notification  is 
achieved  by  providing  notice  of  the 
dates  and  times  in  a  Coast  Guard  Notice 
to  Mariners. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  firom  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  no  substantive 
changes  are  being  made  to  the  special 
local  regulations  and  that  notice  of  the 
events  by  Coast  Guard  Notice  to 
Mariners  will  provide  sufficient  notice 
to  waterways  users. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  die  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities”  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475.1B. 
(as  revised  by  59  FR  38654,  July  29, 
1994)  this  proposal  modifies  special 
local  regulations  issued  in  conjunction 
with  annually  issued  regatta  or  marine 
parade  permits  and  is  categorically 
exclud^  firom  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulation 
For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.103  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  100.103  Nationai  Sweepstakes  Regatta, 
Redbank,NJ. 

***** 

(b)  Effective  period.  This  section  is  in 
effect  ^m  8  a.m.  to  6  p.m.  annually  on 
the  third  weekend  in  August.  However, 
the  requirements  of  this  section  may  be 
waived  by  a  Coast  Guard  Notice  to 
Mariners. 

***** 

3.  Section  100.107  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  100.107  Windjammer  Days,  Boothbay 
Harbor,  ME. 

***** 

(c)  Effective  period.  This  section  is  in 
effect  firom  2  p.m.  to  10  p.m.  annually 
on  the  second  Tuesday  in  July. 

However,  the  requirements  of  this 
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section  may  be  waived  by  a  Coast  Guard 
Notice  to  Mariners. 

4.  Section  100.108  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  100.108  Great  Kennebec  River  Whatever 
Race. 

***** 

(c)  Effective  period.  This  section  is  in 
effect  firom  6  a.m.  to  6  p.m.  annually  on 
the  first  Simday  in  July.  However,  the 
requirements  of  this  section  may  be 
waived  by  a  Coast  Guard  Notice  to 
Mariners. 

5.  Section  100.109  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  100.109  Whatever  Festive  Hydroplanes, 
Augusta,  ME. 

***** 

(c)  Effective  period.  This  section  is  in 
effect  annually  on  the  fourth  weekend 
in  Jime.  However,  the  requirements  of 
this  section  may  be  waived  by  a  Coast 
Guard  Notice  to  Mariners. 

6.  Section  100.111  is  amended  by 
revising  paragraph  (c)  as  follows: 

§100.111  Stonington  Lobster  Boat  Races, 
Stonington,  ME. 

***** 

(c)  Effective  period.  This  section  is  in 
effect  from  10  a.m.  to  4  p.m.  annually 
on  the  third  or  fourth  Saturday  in  July. 
However,  the  requirements  of  this 
section  may  be  waived  by  a  Coast  Guard 
Notice  to  Mariners. 

7.  Section  100.505  is  amended  by 
revising  paragraph  (b)  as  follows: 

§100.505  New  Jersey  Offshore  Grand  Prix. 
***** 

(b)  Effective  period.  This  section  is  in 
effect  fiom  8  a.m.  to  5  p.m.  annually  on 
the  third  Wednesday  in  July.  However, 
the  requirements  of  this  section  may  be 
waived  by  a  Coast  Guard  Notice  to 
Mariners. 

***** 

Dated;  March  4, 1996. 

JX.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  96-6548  Filed  3-21-96;  8:45  am] 
BRJJNQ  CODE  4aiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  52 

[Rl-18-01-7262b;  A-1-FRL-6427-8] 

Approval  and  Promulgation  of  Air 
Quaiity  Implementation  Plans;  Rhode 
Island;  Emissions  Caps 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Rhode 
Island.  This  revision  approves  Air 
Pollution  Control  Regulation  (APC) 

29.3,  entitled  “Emissions  Caps"  into  the 
Rhode  Island  SIP.  EPA  is  also  proposing 
to  extend  the  federal  enforceability  of 
this  regulation  to  hazardous  air 
pollutants.  In  the  Final  Rules  Section  of 
this  Federal  Register,  EPA  is  approving 
the  State’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
ride.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  April  22, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Dave  Fierra,  Director,  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg.,  Boston,  MA 
02203-2211.  Copies  of  the  State 
submittal  and  EPA’s  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Division  of 
Air  and  Hazardous  Materials 
Department  of  Environmental 
Mwagement,  291  Promenade  Street, 
Providence,  02908. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
Gagnon  (617)  565-3500. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  30, 1996. 

John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

(FR  Doc.  96-6602  Filed  3-21-96;  8:45  am] 
anilNQ  CODE  6660-60-P 


40  CFR  Part  52 

[WI64-01-7169b;  FRL-5437-4] 

Approval  and  Promulgation  of  State 
Im^ementation  Plan;  Wisconsin;  Rate- 
of-Progress  and  Contingency  Plans 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for  the 
purpose  of  satisfying  the  rate-of-progress 
and  contingency  plan  requirements  of 
the  Clean  Air  Act  which  will  aid  in 
ensuring  the  attainment  of  the  national 
ambient  air  quality  for  ozone. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  April  22, 
1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  606G4-3590. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  USEPA’s  analysis 
are  available  for  inspection  at  the 
following  address:  (Please  telephone 
Brad  Beeson  at  (312)  353-4779  before 
visiting  the  Region  5  office.)  USEPA, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  26, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  96-6780  Filed  3-21-96;  8:45  am] 
WLUNQ  CODE  66M-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  74, 78,  and  101 

[ET  Docket  Na  96-35;  FCC  96-80] 

Flexible  Standards  for  Directional 
Microwave  Antennas 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  Notice  of  Proposed 
Rule  Making  [“NPRM”),  the 
Commission  proposes  to  amend  its  fixed 
service  microwave  rules  to  make  them 
compatible  with  new,  emerging 
technologies  for  directional  antennas. 
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Adoption  of  this  proposal  would 
remove  a  regulatory  impediment  to  the 
use  of  directional  antennas  employing 
new,  emerging  technologies  by 
Commission  licensees. 

DATES:  Comments  are  due  on  or  before 
April  26, 1996.  Reply  comments  are  due 
on  or  before  May  13, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Marcus,  Office  of  Engineering 
and  Technology,  (202)  418-2418. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  NPRM  in 
ET  Docket  No.  96-35,  adopted  February 
29, 1996,  and  released  March  14, 1996. 
The  complete  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  DC,  and  also  may  be 
purchased  firom  the  Commission’s 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington  DC  20037. 

Summary  of  NPRM 

1.  For  those  frequency  bands  listed  in 
47  CFR  Sections  74.536,  74,641,  78.105, 
and  101.115  that  have  only  a  minimum 
antenna  gain  requirement,  the 
Commission  proposes  to  allow 
directional  antennas  to  comply  with 
requirements  for  either  minimum 
antenna  gain  or  maximum  beamwidth. 
The  Commission  does  not  propose  to 
change  any  of  the  existing  requirements 
with  respect  to  sidelobe  suppression 
because  it  believes  that  these 
requirements,  which  are  designed  to 
reduce  potential  interference,  can 
readily  be  met  by  both  conventional  and 
new  antenna  technologies.  The 
Commission  proposes  to  convert  the 
present  antenna  gain  requirements  to 
the  comparable  requirements  for 
antenna  beamwidths  based  on  two 
assumptions:  (1)  A  parabolic  (“dish”) 
antenna  with  an  efficiency  of  55%  is 
used  as  a  reference;  and  (2)  the 
illumination  function  taper  value  is  70. 
Table  I  depicts  the  existing  gain 
requirements  and  the  new 
corresponding  beamwidth  requirements 
for  bands  that  do  not  have  an  existing 
maximmn  beamwidth  option: 


Table  L— Antenna  Gain  and 
Equivalent  Beam 


This  technical  equivalency  is 
independent  of  the  firequency  bands. 

2.  The  Commission  notes  that  these 
new  types  of  antennas  may  difier 
somewhat  horn  conventional  antennas 
in  the  exact  shape  of  the  mainlobe. 
Thus,  even  with  sidelobe  suppression 
required  by  the  present  rules,  the  beam 
shape  for  a  planar  array  antenna  may  be 
different  than  for  a  dish  antenna.  While 
the  Commission  does  not  believe  that 
these  difierences  would  have  a 
significant  impact  on  spectrum 
efficiency,  it  seeks  comment  on  whether 
such  differences  might  have  an  impact 
on  coordination.  The  Commission 
proposes  to  address  this  problem  by 
requiring  the  coordination  process  to 
treat  all  antennas  as  if  they  had  the 
mainlobe  shape  and  total  gain  of  a 
conventional  parabolic  dish  antenna. 
However,  the  Commission  invites 
comments  on  this  approach,  and 
encourages  alternative  proposals. 

List  of  Subjects 
47  CFR  Part  74 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  78 

Cable  television.  Communications 
equipment.  Radio. 

47  CFR  Part  101 

Conummications  common  carriers. 
Communications  equipment.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  96-6938  Filed  3-21-96;  8:45  am] 
BIUINQ  CODE  anz-oi-p 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
49  CFR  Parts  1000  through  1149 

[STB  Ex  Parte  No.  527] 

Expedited  Procedures  for  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings 

AQQICY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Under  new  49  U.S.C. 

10704(d),  enacted  as  part  of  section 
102(a)  of  the  ICC  Termination  Act  of 
1995  (ICCTA),  the  Surface 
Transportation  Board  (Board)  is 
requii^  to  establish  procedures  to 
expedite  the  handling  of  challenges  to 
the  reasonableness  of  railroad  rates  and 
of  proceedings  involving  the  granting  or 
revocation  of  railroad  exemptions.  Such 
procedures  are  to  be  promulgated  by 
October  1, 1996.  The  Board  solicits 
comments  on  how  the  existing 
regulations  at  49  CFR  Parts  1000 
through  1149  can  be  modified  to 
expedite  the  handling  of  rate 
reasonableness  and  exemption/ 
revocation  proceedings. 

DATES:  Comments  are  due  on  May  6, 

1996. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STO  Ex  Parte 
No.  527  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution  Ave., 
N.W.,  Washington,  DC  20423-0001. 
Parties  are  encouraged  to  submit  all 
pleadings  and  attachments  on  a  3.5-inch 
diskette  in  WordPerfect  5.1  format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling,  (202)  927-7312. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMBfTARY  INFORMATION:  New  49 
U.S.C.  10704(d),  which  was  enacted  as 
part  of  section  102(a)  of  the  ICC  • 

Termination  Act  of  1995  (ICCTA),  Pub. 

L.  No.  104-88, 109  Stat.  803,  provides 
that: 

Within  9  months  after  the  efiective  date  of 
the  I(X  Termination  Act  of  1995,  the  Board 
shall  establish  procedures  to  ensure 
expeditious  handling  of  challenges  to  the 
reasonableness  of  railroad  rates.  The 
procedures  shall  include  appropriate 
measures  for  avoiding  delay  in  the  discovery 
and  evidentiary  phases  of  such  proceedings 
and  exemption  and  revocation  proceedings, 
including  appropriate  sanctions  for  such 
delay,  and  for  ensuring  prompt  disposition  of 
motions  and  interlocutory  administrative 
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New  section  10704(d)  is  one  of  several 
specific  provisions  designed  to 
implement  the  new  rail  transportation 
policy  (RTP)  “to  provide  for  the 
expeditious  handling  and  resolution  of 
all  (rail  related]  proceedings.”  New  49 
U.S.C.  10101(15).  Other  such  provisions 
adopted  by  the  ICCTA  include  new  49 
U.S.C.  10704(c),  which  requires  the 
Board  to  decide  the  reasonableness  of  a 
challenged  rate  within  9  months  after 
the  close  of  the  record  if  the 
determination  is  based  upon  a  stand¬ 
alone  cost  presentation,  ‘  and  within  6 
months  if  it  is  based  upon  a  simplified 
methodology.^  In  addition,  any 
proceeding  to  grant  or  revoke  an 
exemption  “shall  be  completed  within  9 
months  after  it  is  begun.”  New  49  U.S.C. 
10502  (b)  and  (d). 

These  various  provisions  were 
included  in  the  ICCTA,  in  part,  in 
response  to  concerns  raised  by  parties 
that  litigate  before  the  Board.  We  hope, 
and  expect,  that  the  parties  that  raised 
these  concerns  will  now  participate  in 
a  constructive  way  to  assist  us  in 
establishing  appropriate  procedures  to 
expedite  cases.  Accordingly,  we 
institute  this  proceeding  to  examine 
ways  in  which  we  can  comply  with  the 
new  RTP  and,  in  particular,  the  specific 
requirements  of  new  section  10704(d).3 

New  section  10704(d)  addresses  the 
need  to  expedite  two  distinct  types  of 
proceedings — rate  reasonableness  and 
exemption/revocation  cases.  We  note 
that,  whereas  the  decisional  time  limits 
in  rate  reasonableness  cases  run  fit}m 
the  date  on  which  the  administrative 
record  is  closed,  in  exemption/ 
revocation  cases  they  run  firom  the  date 
on  which  the  proceeding  is  instituted. 
Therefore,  any  delay  in  the  record¬ 
building  stage  of  an  exemption/ 

'  See  Coal  Rate  Guidelines,  Nationwide,  1 
I.CC.2d  520  (1985),  aff'd  sub  nom.  Consolidated 
Rail  Corp.  v.  Unit^  States,  812  F.2d  1444  (3d  Cir. 
1987)  (adopting  constrained  market  pricing, 
including  stand-alone  cost,  as  a  test  for  maximum 
reasonableness  of  coal  rates). 

*New  49  U.S.C.  10701(d)(3)  requires  the  Board 
“to  establish  [within  1  year]  a  simplified  and 
expedited  method  for  determining  the 
reasonableness  of  challenged  rail  rates  in  those 
cases  in  which  a  full  stand-alone  cost  presentation 
is  too  costly.”  In  Rate  Guidelines — Non-Coal 
Proceedings,  Ex  Parte  No.  347  (Sub-No.  2)  (IOC  Dec. 
1. 1995),  60  FR  62256  (1995),  simplified  guidelines 
have  been  proposed  for  public  comment 

3  In  New  Procedures  in  Rail  Exemption 
Revocation  Proceedings,  Ex  Parte  No.  400  (Sub-No. 
4)  (ICC  Apr.  28, 1995),  the  Interstate  Commerce 
Commission  (ICC)  solicited  comments  on  a 
proposal  by  the  Railway  Labor  Executives’ 
Association  to  establish  formal  procedural  rules  to 
govern  petitions  to  revoke  exemptions.  In  a  separate 
decision  served  today,  that  proceeding  is  being 
discontinued  because  the  concerns  that  were  to  be 
addressed  there  can  and  should  be  subsumed  into 
this  broader  proceeding.  The  comments  filed  in  that 
proceeding  %vill  be  incorporated  into  the  record  in 
this  preceding  and  need  not  be  refiled. 


revocation  proceeding  caused  by  a 
protracted  discovery  or  evidentiary 
process  can  hinder  a  party’s  ability  to 
effectively  present  its  case  within  the 
allotted  time.  For  that  reason,  special 
discovery  and  evidentiary  procedures 
might  be  needed  for  exemption/ 
revocation  proceedings. 

The  existing  regulations  that  govern 
the  filing  and  processing  of  rate 
reasonableness  and  exemption/ 
revocation  cases  are  contained  in  the 
Rules  of  Practice  at  49  CFR  1000 
through  1129  [Rules  of  General 
Applicability),  and  at  49  CFR  1130 
through  1149  [Rate  Procedures).  These 
regulations  provide  a  starting  point  in 
the  search  for  new  ways  of  expediting 
cases.  We  recognize  that  some 
provisions  of  the  existing  regulations 
have  been  rendered  obsolete  by  the 
ICCTA  and  are  now  in  the  process  of 
being  eliminated.  Moreover,  certain 
provisions  will  require  minor 
conforming  changes,  such  as  updating 
references  to  statutory  provisions  or 
replacing  the  reference  to  the  ICC  with 
the  Surface  Transportation  Board.  Those 
changes,  which  do  not  materia  lly  affect 
the  way  in  which  a  case  is  argued  or  a 
decision  reached,  can  be  handled 
ministerially  without  comment  from  the 
public.  In  this  proceeding,  by  contrast, 
we  are  focusing  on  those  procedures 
(both  codified  and  uncodified)  that  have 
a  direct  and  significant  impact  on  the 
time  devoted  to  developing  the 
administrative  record  and  the  adequacy 
of  that  record. 

Discovery 

In  any  proceeding  in  which  discovery 
is  needed  to  develop  an  adequate 
evidentiary  record,  the  discovery 
process  can  have  a  substantial  impact 
on  how  quickly  the  case  proceeds.  We 
recognize  that  the  evidentiary  process  in 
the  larger  rate  reasonableness  cases 
where  stand-alone  cost  is  used — such  as 
challenges  to  the  rate  charged  for  large 
volume  movements  of  coal— can  involve 
extensive  discovery.  In  these  cases, 
discovery  disputes  often  arise  as  each 
party  attempts  to  acquire  the  data 
needed  to  present  its  case  fully.  The 
number  of  such  disputes  and  how  they 
are  handled  by  the  parties  (and  by  the 
decisional  body)  can  be  a  major  factor 
in  protracting  &ese  proceedings. 

In  exemption/revocation  proceedings, 
the  development  of  an  adequate  factual 
record  can  also  be  a  substantial 
undertaking.  With  the  new  statutory 
deadlines,  it  is  imperative  that  the 
discovery  process  be  structured  so  as  to 
enable  discovery  to  be  conducted  fully 


and  completed  quickly.^  It  is  equally 
important  that  discovery  procedures  not 
be  abused  so  as  to  limit  an  opposing 
party’s  ability  to  effectively  participate 
in  a  proceeding  within  the  time  allotted. 

We  solicit  comments,  particularly 
from  parties  that  have  been  involved  in 
litigating  cases,  as  to  how  we  can  speed 
up  the  discovery  process,  how  discovery 
disputes  can  be  avoided,  and  how  we 
can  more  effectively  resolve  the 
discovery  disputes  that  require 
resolution  by  the  Board.  In  particular, 
parties  should  suggest  changes  to  the 
discovery  regulations  (49  CFR  1114.21- 
1114.31)  that  they  believe  would 
expedite  the  processing  of  cases. 

Some  particular  areas  on  which 
commenters  may  wish  to  focus  include 
the  need  for  Board  approval  prior  to 
discovery;  the  use  and  role  of 
administrative  law  judges  (ALJs)  in 
handling  discovery  matters  in  major  rate 
cases;  and  the  best  way  to  handle 
interlocutory  appeals  of  discovery 
orders. 

The  existing  discovery  rules,  for 
example,  require  prior  Board  approval 
for  all  discovery  other  than 
interrogatories  and  requests  for 
admissions.  See  49  (DFR  1114.21(b)(2). 
The  discovery  rules  also  provide  for  the 
filing  of  certain  discovery  documents 
with  the  Board,  even  though  the 
documents  are  not  “evidence.”  and  will 
not  be  evidence  unless  and  until  they 
are  filed  in  an  evidentiary  submission. 
See  49  CFR  1114.24(h).  Every 
imnecessary  filing  that  is  required  to  be 
made  with  the  Board,  or  processed  by 
the  Board,  slows  down  the  process  for 
the  parties  and  impedes  the  Board  in  its 
ability  to  complete  its  cases  quickly.^ 
Therefore,  we  ask  commenters  to 
consider  ways  in  which  discovery  can 
proceed  without  the  need  for  any  Board 
action  or  involvement,  at  least  imtil  a 
conflict  arises. 

A  difficult  issue  in  major  rate  cases 
involves  disputes  over  discovery.  On 
the  one  hand,  we  must  assure  that 

*In  some  cases,  exemptions  have  been  granted 
based  on  the  evidence  filed  with  the  petition  and 
without  receiving  comment  firom  other  interested 
parties.  In  such  cases,  it  may  be  appropriate  to 
develop  procedures  that  would  permit  a  party 
wishing  to  petition  to  revoke  the  exemption  to 
conduct  discovery  prior  to  the  filing  of  a  petition 
for  revocation. 

*  Similar  internal  paperwork  burdens  result  firom 
the  practice  of  permitting  emergency  filings  by 
facsimile  (FAX)  (See  54  FR  52587  (Dec.  22. 1989)]. 
Although  the  concept  of  FAX  filings  was  well 
conceived,  in  practice  it  burdens  the  Secretary’s 
Office,  by  requiring  it  to  process  each  FAX,  and 
then  to  process,  for  a  second  time,  the  same 
document  when  it  is  submitted  in  hard  copy.  As  the 
existing  regulations  already  contemplate  the  use  of 
ovemi^t  delivery  services  (see  49  CFR  1004.6),  we 
are  considering  restricting  the  use  of  FAXes  in  the 
future.  Commenters  may  wish  to  address  this  issue. 
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parties  obtain  the  information  they  need 
to  make  their  case;  on  the  other  hand, 
we  are  concerned  that  discovery  not 
become  overreaching  and  unduly 
burdensome.  Also,  we  are  directed  by 
statute  to  assure  that  the  process  can  be 
completed  in  a  timely  fashion.  Thus,  we 
seek  a  process  that  will  quickly  produce 
proper  discovery  rulings  in  the  first 
instance,  and  that  will  then  provide 
only  narrow  grounds  for  interlocutory 
appeals. 

In  the  past,  we  have  used  ALJs 
initially  to  resolve  discovery  disputes  in 
significant  cases.  Given  the  highly 
technical  issues  raised  in  major  rate 
cases,  and  the  need  to  crirtail  the 
appellate  process,  our  preliminary  view 
is  that  the  Bward’s  staff— which  is 
thoroughly  familiar  with  the  practical 
application  of  the  agency’s  maximum 
rate  procedures — should  be  involved  in 
the  resolution  of  discovery  disputes 
from  the  outset.  Commenters  should 
address  how  we  can  best  utilize  the 
talents  of  an  AL)  and/or  our  own  staff 
to  produce  initial  discovery  rulings  that 
will  balance  the  burdens  of  production 
with  the  needs  for  information.* 

New  section  10704(d)  directs  the 
Board  to  dispose  of  motions  and 
interlocutory  administrative  appeals 
promptly.  Many  of  these  motions  and 
interlocutory  appeals  concern 
discovery.  T^e  ICC  was  not  always 
consistent  in  its  handling  of,  for 
example,  interlocutory  appeals. 
Sometimes,  it  treated  interlocutory 
appeals  under  the  rules  governing 
appellate  procedures  found  at  49  CFR 
1115.  Sometimes,  it  treated  them  under 
its  regulations  governing  interlocutory 
appeals  from  hearing  officers  foimd  at 
49  CFR  1113.5.  Assuming  that  we  can 
devise  procedures  that  will  advance 
prompt  and  proper  rulings  in  the  first 
instance,  we  would  be  inclined  to  adopt 
interlocutory  appeals  procediues  along 
the  lines  of  ^ose  found  at  49  CFR 
1113.5,  which  permit  interlocutory 
appeals  only  in  extremely  narrow 
circumstances.  We  would  also  be 
inclined  to  provide  that  such  matters 
will  be  handled  by  the  entire  Board, 
rather  than  the  Chairman,  in  order  to 
limit  the  number  of  appellate  levels 
available.  Commenters  should  address 
this  issue  as  well.'^ 


‘  For  example,  it  may  be  that  discovery  in  major 
rate  cases  should  be  handled  directly  by  the  Bo^; 
that  the  ALJ  handling  discovery  should  be  directed 
to  include  Board  staff  in  all  discovery  conferences; 
or  that  the  AL)  should  only  prepare  a  recommended 
decision  on  discovery. 

'>  We  also,  of  course,  seek  comment  on  how  we 
should  handle  motions  and  interlocutory  appeals 
related  to  matters  other  than  discovery. 


Evidentiary  Phase 

The  ntunher  and  timing  of  evidentiary 
filings  can  also  greatly  affect  the  length 
of  a  rate  reasonableness  proceeding.  For 
example,  in  a  rate  case  we  can  proceed 
with  the  market  dominance  and  rate 
reasonableness  phases  sequentially  or 
simultaneously.  In  some  cases  in  the 
past,  the  ICC  conducted  the  two  phases 
of  the  case  sequentially;  only  if  it  found 
market  dominance  did  the  ICC  schedule 
the  filing  of  rate  reasonableness 
evidence.*  More  recently,  the  ICC 
provided  for  tho  market  dominance  and 
rate  reasonableness  evidence  to  be  filed 
simultaneously. 

The  sequential  procedure  can  extend 
the  time  needed  to  close  the  record,  but 
has  the  advantage  of  sparing  the  parties 
the  expense  associated  with  presenting 
evidence  on  the  teasonahleness  of  a  rate 
in  cases  where  the  carrier  is  found  not 
to  possess  market  dominance.  The 
simultaneous  procedure  allows  faster 
completion  of  the  record,  but  always 
requires  the  parties  to  incur  the  expense 
of  filing  evidence  on  the  reasonableness 
of  a  rate.  We  ask  for  comments  on 
whether  to  adopt  a  general  policy  that 
would  govern  all  cases,  or  whether  we 
should  continue  to  decide  on  a  case-by¬ 
case  basis  whether  to  bifurcate  the  two 
phases  of  a  rate  proceeding.^ 

Different  evidentiary  considerations 
apply  to  exemption  and  revocation 
proceedings.  Exemption  or  revocation 
requests  may  be  very  particularized  (i.e., 
for  an  individual  transaction)  or  quite 
broad  (for  an  entire  class  of  traffic  or 
transactions).  Generally,  the  broader  the 
request,  the  more  extensive  and 
complicated  the  evidentiary  record  that 
needs  to  he  developed.  However,  even 
a  narrowly  drawn  individual  exemption 
petition  can  require  a  lengthy 
evidentiary  process.  Exemption 
petitions  involving  construction  or 
abandonment  activity,  for  example, 
often  require  extensive  environmental 
analyses  (either  an  environmental 
assessment  or  environmental  impact 
statement).  In  such  cases,  it  can  be 
difficult  to  complete  the  environmental 
review  within  9  months.  Comments  are 
solicited  on  how  proceedings  requiring 
extensive  environmental  analysis  can 
best  be  accommodated  in  an  exemption 
context.  One  approach  may  he  to  issue 
an  exemption  that  is  conditional 


*  In  the  new  law,  as  in  the  law  prior  to  the 
ICCTA,  a  prerequisite  to  our  exercise  of  jurisdiction 
over  the  reasonableness  of  a  rail  rate  is  the 
requirement  that  a  rail  carrier  have  mari;et 
dominance  over  the  transportation  at  issue.  New  49 
U.S.C  10707. 

*  One  option  would  be  not  to  bifurcate  cases 
unless  all  parties  to  the  proceeding  favored 
bifurcation. 


pending  completion  of  the 
environmental  analysis. 

More  generally,  to  speed  the 
exemption/revocation  process  in  all 
cases,  it  would  seem  that  any  party 
seeking  either  an  exemption  or  a 
revocation  of  an  exemption  should  be 
required  to  provide  all  of  its  supporting 
information  at  the  time  it  submits  its 
exemption  or  revocation  request.  We 
welcome  suggestions  on  fashioning 
appropriate  procedural  schedules, 
including  how  much  time  should  be 
allowed  for  the  filing  of  reply  and 
rebuttal  evidence.  For  those  cases  in 
which  the  public  should  have  an 
opportunity  to  comment  on  a  request  for 
exemption  or  revocation,  we  also 
welcome  suggestions  on  how  to 
structure  our  procedures  to  obtain  the 
participation  of  potentially  interested 
persons  in  a  prompt  and  effective 
manner. 

Another  issue  that  affects  how  much 
time  is  needed  to  complete  the 
administrative  record  is  the  timing  of 
the  briefing  schedule  in  those  cases 
where  briefing  is  needed.  A 
simultaneous  briefing  schedule 
proceeds  more  quickly  than  sequential 
submissions  of  opening,  reply  and 
rebuttal  briefs.  S^uential  briefing, 
however,  better  focuses  the  issues  and 
allows  parties  to  directly  address  and 
respond  to  those  issues  that  are 
considered  important  by  the  opposing 
party.  We  request  comments  as  to 
whether  we  ^ould  adopt  a  general 
policy  on  simultaneous  or  sequential 
briefing  in  rate  reasonableness  and 
exemption/revocation  proceedings,  or 
whether  we  should  make  that  decision 
on  a  case-by-case  basis.  We  also  request 
comments  on  whether  page  limits 
generally  should  be  imposed  and,  if  so, 
what  the  page  limit  should  be. 

Sanctions 

New  section  10704(d)  specifically 
calls  for  “sanctions  to  be  imposed  for 
dilatory  tactics  in  rate  cases  and 
revocation  proceedings.” '®  H.R.  Conf. 
Rep.  No.  422, 104th  Cong.,  1st  Sess.  172 
(1995),  reprinted  in  1996  U.S.  Code 
Cong.  &  Admin.  News  856.  The  ciurent 
sanctions  for  failure  to  respond  to 
discovery  are  found  at  49  CFR  1114.31. 
and  the  current  sanctions  for  failure  to 
comply  with  the  procedural  schedule 
are  found  at  49  CI*'R  1112.3.  Parties 
should  review  these  provisions  and 
comment  on  whether  there  are  other 
sanctions,  such  as  monetary  sanctions 
or  other  sanctions  used  by  the  courts. 


The  Board  has  general  powers  to  carry  out  the 
provisions  of  the  statute,  induding  the  imposition 
of  sanctions.  New  49  U.&C  721. 
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that  would  be  more  appropriate  and 
effective. 

Other  Issues 

Finally,  we  welcome  any  other 
suggestions  on  ways  to  improve  the 
processing  of  rate  reasonableness  and 
exemption/revocation  cases."  In 
general,  we  expect  to  expedite  the 
record-building  stage  of  cases  by  looking 
with  disfavor  on  requests  to  extend  the 
procedural  schedule.  We  intend  to  deny 
all  requests  for  extensions  of  time  that 
fail  to  demonstrate  a  compelling  need 
for  additional  time. 

We  tentatively  conclude  that  the 
proposed  action  will  not  have  a 
substantial  adverse  impact  on  a 
signiHcant  number  of  small  entities.  In 
any  event,  the  impact  on  small  entities 
should  be  beneficial  because  it  should 
allow  parties  to  more  quickly  avail 
themselves  of  their  statutory  right  to 
institute  proceedings  before  the  Board 
and  to  have  the  Board  expedite  the 
processing  of  those  proceedings. 

This  action  will  not  significantly 
afiect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  March  8, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  96-6986  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4aiS-«0-P 

49  CFR  Parts  1002  and  1150 

[STB  Ex  Parte  Na  529] 

Class  Exemption  for  Acquisition  or 
Operation  of  Raii  Lines  by  Class  III  Rail 
Carriers  Under  49  U.S.C.  10902 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  ICC  Termination  Act  of 
1995  (ICCTA)  enacted  a  new  provision 
for  Class  n  and  Class  in  rail  carrier 
acquisitions  or  operations  of  rail  lines. 
Pursuant  to  the  request  by  the  Regional 
Railroads  of  America  (RRA)  and  The 
American  Short  Line  Railroad 
Association  (ASLRA),  the  Surface 
Transportation  Board  (Board)  is 
proposing  to  institute  a  new  class 
exemption  procedure  to  apply  to 

■ '  In  several  recent  cases,  we  have  required  that 
pleadings  be  61ed  in  paper  form  and  on  computer 
disk  in  WordPerfect  format.  We  have  also  required 
that  spreadsheets  be  filed  in  Lotus  1-2-3.  Having 
evidence  on  electronic  media  in  a  format  that  is 
familiar  to  the  staff  has  been  quite  benehcial  as  we 
analyze  the  record.  We  intend  to  require  that 
evidence  be  Bled  on  computer  disks  in  the  future. 


transactions  in  which  Class  III  rail 
carriers  seek  to  acquire  additional  rail 
properties.  As  proposed,  the  class 
exemption  would  be  similar  to  the 
Board’s  existing  rules  for  noncarrier 
transactions.  Because  the  new  statute 
precludes  the  Board  from  imposing 
labor  protective  conditions  on  Class  m 
carriers  receiving  a  certificate  under  49 
U.S.C.  10902,  la^r  protection  will  not 
be  provided  imder  the  proposed  class 
exemption. 

DATES:  Comments  are  due  on  April  22, 
1996. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  529  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803  (ICCTA),  enacted 
on  December  29, 1995,  abolished  the 
Interstate  Commerce  Commission  (ICC). 
Responsibility  for  administering  certain 
regulation  over  the  rail  industry  was 
vested  in  a  new  Surface  Transportation 
Board  (Board)  within  the  U.S. 
Department  of  Transportation.  See 
ICCTA  Section  101  (abolition  of  the 
ICC).  See  also  new  49  U.S.C.  701(a) 
(establishment  of  Board),  as  enacted  by 
ICCTA  Section  201(a).  The  transfer  took 
effect  on  January  1, 1996. 

In  the  ICCTA,  Congress  established  a 
new  provision — 49  U.S.C.  10902 — that 
applies  to  the  acquisition  or  operation  of 
additional  rail  lines  by  Class  n  or  Class 
m  railroads.  As  enacted,  subsection 
10902(c)  requires  the  Board,  after 
application  by  a  Class  n  or  m  rail 
carrier,  to  issue  a  certificate  authorizing 
the  transaction  “unless  the  Board  finds 
that  such  activities  are  inconsistent  with 
the  public  convenience  and  necessity.” 
The  new  provision  requires  Class  n  rail 
carriers  to  provide  adversely  affected 
railroad  employees  a  maximum  of  1 
year  of  severance  pay — equal  to  the 
employee’s  earnings  during  the  12 
months  preceding  the  application  filing 
.date.  The  Board  may  not  require  labor 
protection  from  a  Class  ED  rail  carrier. 
See  49  U.S.C.  10902(d).  The  Board  may 
approve  the  requested  certificate  as  filed 
or  may  include  conditions  (other  than 
labor  protection  conditions)  the  Board 
finds  necessary  in  the  public  interest. 
See  49  U.S.C.  10902(c). 

The  criteria  for  approving  a 
transaction  vmder  section  10902  are 
substantially  the  same  as  those  found  in 
section  10901,  which  requires  that  the 


Board  approve  the  construction  of  rail 
lines  and  noncarrier  acquisitions  and 
operations.  Noncarrier  transactions 
imder  section  10901  are  subject  to  a 
class  exemption  found  in  49  CFR 
1150.31  through  1150.35.  See  Class 
Exemption — Acq.  &  Oper.  ofR.  Lines 
Under  49  U.S.C.  10901, 1 1.C.C.2d  810 
(1985),  4  I.C.C.2d  309  (1988),  4 1.C.C.2d 
822  (1988).  Those  rules  have  been 
carried  forward  by  section  204  of  the 
ICCTA  as  rules  of  the  Board.  Petitioners 
assert  that  the  10901  class  exemption  for 
noncarriers  is  beneficial  in  that  it  allows 
certainty  in  the  timing  of  closing  line 
sales,  which  is  of  critical  importance  to 
the  financing  of  those  transactions. 

RRA  and  ASLRA  submit  that  a  similar 
class  exemption  should  apply  to 
transactions  by  a  Class  ni  rail  carrier 
under  section  10902.1  They  contend  that 
such  a  class  exemption  would  not  alter 
the  competitive  balance  between  rail 
carriers  and  shippers  and  thus  the 
covered  transactions  would  not  result  in 
an  abuse  of  market  power.  Petitioners 
assert  that  the  exemption  will  conform 
to  the  national  rail  transportation  policy 
in  49  U.S.C.  10101,  continue  sound 
public  policy,  and  make  efficient  use  of 
the  Board’s  limited  resources. 

Petitioners’  proposed  rules,  unlike 
those  adopted  by  the  ICC  establishing 
the  class  exemption  for  transactions 
under  section  10901,  do  not  distinguish 
between  small  and  large  transactions. 

We  believe  that  it  is  necessary  for  Class 
in  railroads  that  wish  to  make  more 
significant  acquisitions  of  rail  line — 
acquisitions  that  would  produce 
projected  revenues  following  the 
acquisition  that  would  result  in  the 
applicant  qualifying  as  a  Class  11  or  I 
railroad — ^to  provide  additional 
information  in  their  filings.  We  also 
believe  that  these  exemptions  should 
not  become  effective  until  21  days  after 
they  are  filed,  rather  than  in  7  days  as 
is  the  case  under  the  proposed  rules  for 
the  acquisition  of  smaller  lines.  These 
requirements  are  similar  to  those 
currently  imposed  by  the  rules  for  the 
class  exemption  from  section  10901  at 
49  CFR  1150.35.2 

We  are  also  proposing  that  verified 
notices  of  exemption  and  caption 
summaries  be  submitted  on  diskette  in 

'  RRA  and  ASLRA  indicate  that  they  intend  to 
file  subsequent  rulemaking  requests  for  a  class 
exemptions  governing  Class  II  acquisitions  under 
section  10902  and  a  class  exemption  for  Class  III 
consolidations  or  transactions  under  section  11323. 

2  We  note  that  our  proposal  for  differing 
requirements  depending  on  whether  the  transaction 
would  result  in  the  applicant's  becoming  a  Class  U 
or  I  railroad  is  consistent  with  Congressional  intent 
as  evidenced  by  the  different  handling  under  the 
ICCTA,  including  section  10902,  of  many 
transactions  according  to  the  class  of  railroad 
involved. 
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addition  to  the  written  submission.  The 
diskette  wovild  be  reqiiired  to  be  a  3.5- 
inch  floppy  diskette  formatted  for 
WordPerfect  5.1,  or  formatted  so  that  it 
can  be  readily  converted  into 
WordPerfect  5.1. 

Petitioners  propose  that  the  fee  for 
filing  imder  the  proposed  sef:tion  10902 
class  exemption  be  the  same  as  the  fee 
for  filing  under  the  current  class 
exemption  under  section  10901,  i.e., 

$950.  Petitioners  note  that  this  fee 
would  be  subject  to  change  as  part  of  the 
Board’s  perio^c  updating  of  its  filing 
fees,  to  reflect  the  Board’s  experience  in 
handling  requests  vmder  the  new 
procedure.  Ouir  rulemaking  incorporates 
this  fee  proposal  while  noting  that  the 
Board  is  currently  reviewing  its  filing 
fees  and  that  fee  increases  may  be 
required  in  the  near  future. 

Finally,  petitioners  ask  that  their 
proposal  be  implemented  immediately 
as  interim  rules  pending  the  Board’s 
review  of  comments  and  publication  of 
the  final  rules.  We  will  not  grant  this  * 
request  because  we  want  to  wait  for  the 
comments  of  the  public  on  the  proposed 
rules  before  putting  them  into  effect.^ 
Rather,  we  will  handle  section  10902 
Class  m  applications  on  a  case-by-case 
basis  in  the  interim,  and  we  will  attempt 
to  meet  individual  requests  for 
expedited  handling  where  sufficiently 
justified.  Once  we  receive  and  review 
the  comments  from  the  public  on  these 
proposed  rules,  we  intend  to  issue  final 
rules  and  make  them  effective  in  as 
timely  a  manner  as  possible. 

R^uest  for  Cmoments 

We  invite  comments  on  all  aspects  of 
the  proposed  regulations.  Written 
comments  (an  original  and  10  copies) 

6ue  due  on  April  22, 1996. 

We  encourage  comments  on  a  3.5- 
inch  floppy  diskette  formatted  for 
WordPerfect  5.1,  or  formatted  so  that  it 
can  be  readily  converted  into 
WordPerfect  5.1.  Any  diskette 
submission  (one  diskette  will  be 
sufficient)  should  be  in  addition  to  the 
written  submission. 

^  United  Transportation  Union  (UTU),  on  March 
4, 1996,  submitted  a  statement  in  opposition  to  the 
proposed  rules.  UTU  contends  that  the  new 
procedure  does  not  provide  adequate  notice  to 
employees  and  that  the  filing  fee  is  too  low.  UTU 
suggests  a  60-day  notice  period  before  the 
exemption  becomes  efiec^ve  and  a  minimum  filing 
fee  of  $5000.  In  this  document,  we  are  merely 
giving  notice  and  seeking  comments  on  the 
proposal  submitted  by  RRA  and  ASLRA,  as 
amended  to  conform  to  the  current  rules  upon 
which  the  proposal  is  based.  In  determining  final 
rules  for  this  class  of  transactions,  we  will  give  foil 
consideration  to  UTU’s  comments  along  with  all 
other  comments  we  receive.  We  invite  comments  on 
UTU’s  requests  as  well. 


Small  Entities 

The  Board  certifies  that  this  rule,  if 
adopted,  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  If  anything,  the  proposed  class 
exemption  should  lessen  the  economic 
burden  on  such  entities  by  expediting 
regulatory  decisions  affecting  Class  III 
railroads  and  by  minimizing  the  cost  of 
complying  with  the  ICCTA  and  the 
Board’s  implementing  rules. 

Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resoiurces. 

List  of  Subjects 
49  CFR  Part  1002 

User  Fees. 

49  CFR  Part  1150 

Administrative  practice  and 
procedure.  Railroads. 

Decided:  March  11, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
title  49,  chapter  X.  parts  1002  and  1150 
of  the  Code  of  Federal  Regulations,  as 
follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  552(a)(4)(A),  and  553, 
31  U.S.C  9701  and  49  U.S.C  721(a). 

2.  Section  1002.2  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (f) 
(36)  to  read  as  follows: 

§1002.2  Filing  fees. 
***** 

(f)*  *  * 


Type  of  proceeding  Fee 

(36)  Notice  of  exemption  urvler  49 
CFR  1 150.41-1 150.45  .  $950 


PART  1150-CERTIFICATE  TO 
CONSTRUCT,  ACQUIRE,  OR  OPERATE 
RAILROAD  LINES 

3.  The  authority  citation  for  part  1150 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  5  U.S.C  553  and  559;  49  U.S.C 
721(a),  10901, 10902,  and  10502. 


4.  The  heading  for  subpart  D  is 
revised  to  read  as  follows: 

Subpart  D— Exempt  Transactions 
Under  49  U.S.C.  10901 

5.  A  new  subpart  E,  consisting  of 

§§  1150.41—1150.45,  is  added  to  read  as 
follows: 

Subpart  E— Exempt  Transactions  Under  49 
U.8.&  10902  for  Class  W  Rai  Carders 

1150.41  Scope  of  exemption. 

1150.42  Procedures  and  relevant  dates  fOT 
small  line  acquisitions. 

1150.43  Information  to  be  contained  in 
notice  fix'  small  line  acquisitions. 

1150.44  Caption  summary. 

1150.45  Procedmes  and  relevant  dates — 
transactions  under  49  U.S.C  10902  that 
involve  creation  of  Class  I  or  Class  II 
carriers. 

Subpart  E— Exempt  Transactions 
Under  49  U.S.C.  10902  for  Class  W  Rail 
Carriers 

§1150.41  Scops  of  sxsmption. 

Except  as  indicated  below,  this 
exemption  applies  to  acquisitions  and 
operations  by  Class  III  rail  carriers 
tmder  49  U.S.C.  10902.  This  exemption 
also  includes: 

(a)  Acquisition  by  a  Class  III  rail 
carrier  of  rail  property  that  would  be 
operated  by  a  thi^  party; 

(b)  Operation  by  a  Cl^  III  carrier  of 
rail  property  acquired  by  a  third  party; 

(c)  A  change  in  operators  on  the  line; 
and 

(d)  Acquisition  of  incidental  trackage 
ri^ts.  Incidental  trackage  rights  include 
the  grant  of  trackage  rights  by  the  seller, 
or  the  acquisition  of  trackage  rights  to 
operate  over  the  line  of  a  third  party  that 
occur  at  the  time  of  the  purchase. 

§1150.42  Procedures  and  rsisvant  dates 
for  small  Mne  acquisitions. 

(a)  This  exemption  applies  to  the 
acquisition  of  rail  lines  with  projected 
annual  revenues  which,  togeffier  with 
the  acquiring  carrier’s  projected  annual 
revenue,  do  not  exceed  the  annual 
revenue  of  a  Class  III  railroad.  To 
qualify  for  this  exemption,  the  Class  III 
rail  carrier  applicant  must  file  a  verified 
notice  providing  details  about  the 
transaction,  and  a  brief  caption 
summary,  conforming  to  the  format  in 

§  1150.44,  for  publication  in  the  Federal 
Register.  In  addition  to  the  written 
submission,  the  notice  and  summary 
must  be  submitted  on  a  3.5-inch  diskette 
formatted  for  WordPerfect  5.1. 

(b)  The  exemption  will  be  effective  7 
days  after  the  notice  is  filed.  The  Board, 
through  the  Director  of  the  Office  of 
Proceedings,  will  publish  a  notice  in  the 
Federal  Registm*  within  30  days  of  the 
filing.  A  change  in  operators  would 
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follow  the  provisions  at  §  1150.44,  and 
notice  must  be  given  to  shippers. 

(c)  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  A  petition  to  revoke 
under  49  U.S.C.  10502(d)  does  not 
automatically  stay  the  exemption. 

(d)  Applicant  must  preserve  intact  all 
sites  and  structures  more  than  50  years 
old  iintil  compliance  with  the 
requirements  of  section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470f,  is  achieved. 

§  1 1 50.43  Information  to  be  contained  in 
notice  for  small  line  acquisitions. 

(a)  The  full  name  and  address  of  the 
Class  m  rail  carrier  applicant; 

(b)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
applicant  who  should  receive 
correspondence; 

(c)  A  statement  that  an  agreement  has 
been  reached  or  details  about  when  an 
agreement  will  be  reached; 

(d)  The  operator  of  the  property; 

(e)  A  brief  suimnary  of  the  proposed 
transaction,  including: 

(1)  The  name  and  address  of  the 
railroad  transferring  the  subject  property 
to  the  Class  III  rail  carrier  applicant; 

(2)  The  proposed  time  schedule  for 
consmnmation  of  the  transaction; 

(3)  The  mile-posts  of  the  subject 
property,  including  any  branch  lines; 
and 

(4)  The  total  route  miles  being 
acquired; 

(f)  A  map  that  clearly  indicates  the 
area  to  be  served,  including  origins, 
termini,  stations,  cities,  counties,  and 
states;  and 

(g)  A  certificate  that  applicant’s  < 
projected  revenues  following  the 
transaction  do  not  exceed  those  that 
would  qualify  it  as  a  Class  m  rail 
carrier. 

§  1 150.44  Caption  summary. 

Tile  caption  summary  must  be  in  the 
following  form.  The  information 
symbolized  by  numbers  is  identified  in 
the  key  in  this  section  as  follows: 

DEPARTMENT  OF  TRANSPORTATION— 
Surface  Transportation  Board 

Notice  of  Exemption 

STB  Finance  Docket  No.  (1) — Exemption 

(2M3) 

(1)  Has  filed  a  notice  of  exemption  to  (2) 
(3)’s  line  between  (4).  Conunents  must  be 
filed  with  the  Board  and  served  on  (5).  (6). 
Key  to  symbols: 

(1)  Name  of  carrier  acquiring  or 
operating  the  line,  or  both. 

(2)  The  type  of  transaction,  e.g.,  to 
acquire,  operate,  or  both. 

(3)  The  transferor. 

(4)  Describe  the  line. 


(5)  Petitioner’s  representative, 
address,  and  telephone  number. 

(6)  Cross  reference  to  other  class 
exemptions  being  used.  The  notice  is 
filed  under  49  C^  1150.41.  If  the  notice 
contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio. 

The  filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

§  1 1 50.45  Procedures  and  relevant  dates— 
transactions  under  49  U.S.C.  10902  that 
involve  creation  of  Class  I  or  Class  II 
carriers. 

(a)  To  qualify  for  this  exemption, 
applicant  must  serve  a  notice  of  intent 
to  file  a  notice  of  exemption  no  later 
than  14  days  before  the  notice  of 
exemption  is  filed  with  the  Board. 

(b)  The  notice  of  intent  must  contain 
all  the  information  required  in  §  1150.43 
plus: 

(1)  A  general  statement  of  service 
intentions;  and 

(2)  A  general  statement  of  labor 
impacts. 

(c)  The  notice  of  intent  must  be  served 
on: 

(1)  The  Governor  of  each  state  in 
which  track  is  to  be  sold; 

(2)  The  state(s)  Department  of 
Transportation  or  equivalent  agency; 

(3)  The  national  offices  of  the  labor 
unions  with  employees  on  the  afiected 
line(s);  and 

(4)  Shippers  representing  at  least  50 
percent  of  the  voliune  of  local  traffic 
and  traffic  originating  or  terminating  on 
the  line(s)  in  ffie  most  recent  12  months 
for  which  data  are  available  (beginning 
with  the  largest  shipper  and  working 
down). 

(d)  Applicant  must  also  file  a  verified 
notice  of  exemption  conforming  to  the 
requirements  of  paragraph  (b)  of  this 
section  and  of  §  1150.44,  and  certify 
compliance  with  §  1150.45  (a),  (b),  and 
(c),  attaching  a  copy  of  the  notice  of 
intent.  In  addition  to  the  written 
submission,  the  notice  must  be 
submitted  on  a  3.5-inch  diskette 
formatted  for  WordPerfect  5.1. 

(e)  The  exemption  will  be  effective  21 
days  after  the  notice  is  filed.  The  Board, 
through  the  Director  of  the  Office  of 
Proceedings,  will  publish  a  notice  in  the 
Federal  Register  within  30  days  of  the 
filing. 

(f)  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  A  petition  to  revoke 
under  49  U.S.C.  10502(d)  does  not 
automatically  stay  the  transaction.  Stay 
petitions  must  be  filed  within  7  days  of 
the  filing  of  the  notice  of  exemption. 
Replies  will  be  due  7  days  thereafter.  To 
be  considered,  stay  petitions  must  be 
timely  served  on  the  applicant. 


(g)  Applicant  must  preserve  intact  all 
sites  and  structures  more  than  50  years 
old  until  compliance  with  the 
requirements  of  section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470f,  is  achieved. 

(FR  Doc.  96-6826  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4915-00-P 

49  CFR  Part  1121 

[Ex  Parte  No.  400  (Sub-No.  4)] 

New  Procedures  in  Rail  Exemption 
Revocation  Proceedings 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Proposed  rule,  withdrawal. 

SUMMARY:  The  Surface  Transportation 
Board  is  discontinuing  the  rulemaking 
in  Ex  Parte  No.  400  (Sub-No.  4). 

DATES:  This  withdrawal  is  made  on 
March  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling,  (202)  927-7312. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  In  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPR)  served  April  28, 
1995,  60  FR  22035  (May  4, 1995)  the 
Interstate  Commerce  Commission 
solicited  comments  on  a  proposal  to 
expedite  rail  exemption  revocation 
proceedings.  Subsequent  to  the  issuance 
of  the  ANPR,  the  ICC  Termination  Act 
of  1995  (ICCTA),  Pub.  L.  No.  104-88, 

109  Stat.  803  was  enacted.  The 
provisions  of  49  U.S.C.  10704(d),  part  of 
section  102(a)  of  ICCTTA,  require  the 
Surface  Transportation  Boa^  to 
establish  proc^ures  to  expedite  the 
handling  of  challenges  to  ffie 
reasonableness  of  railroad  rates  and  of 
proceedings  involving  the  granting  or 
revocation  of  railroad  exemptions. 

In  response  to  section  10704(d),  we 
have  instituted  a  new  proceeding. 
Expedited  Procedures  for  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings,  Ex  Parte 
No.  527  (published  elsewhere  in  this 
section  of  the  Federal  Register).  Because 
Ex  Parte  No.  527  will  review  the 
exemption  revocation  procedures  at  49 
CFR  1121,  we  are  discontinuing  this 
proceeding.  The  comments  previously 
filed  in  response  to  the  ANPR  will  be 
made  part  of  the  record  in  Ex  Parte  No. 
527  and  need  not  be  refiled. 

Decided:  March  8, 1996. 
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By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-6987  Filed  3-21-96;  8:45  amj 
ULUNQ  CODE  4915-00-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Part  20 

RIN  1018-AD74 

Migratory  Bird  Hunting:  Regulations 
Regarding  the  Prohibition  Against 
Artificially  Altering  or  Manipulating 
Natural  Vegetation  In  Moist  Soil  Areas 
To  Attract  Waterfowl  for  Hunting 
Purposes 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  and  request  for 
comments. 

SUMMARY:  The  principal  purpose  of  this 
action  is  to  notify  the  public  and  invite 
comments  regarding  promulgation  of  a 
separate  rulemaking  that  will  govern  the 
manner  in  which,  or  if  at  all,  natmal 
vegetation  in  moist  soil  areas  may  be 
altered  or  manipulated  artificially  to 
attract  waterfowl  for  himting  purposes. 
Previously,  the  subject  regulations 
[§  20.21(1)]  had  been  part  of  the  ongoing 
review  of  50  CFR  Part  20,  but  henceforfii 
will  be  considered  separately. 

DATES:  Comments  on  this  proposal  must 
be  received  by  Jime  20, 1996. 

ADDRESSES:  Comments  regarding  this 
notice  should  be  addressed  to:  EKrector 
(FWS/NAWWO),  U.S.  Fish  and  WildUfe 
Service,  110  ARLSQ,  1849  C  ST.,  NW., 
Washington.  DC  20240.  Comments 
received  on  this  notice  will  be  available 
for  public  inspection  during  normal 
business  hours  in  Room  110,  Arfington 
Square  Building,  4401  No.  Fairfeix  Drive, 
Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Byron  K.  Williams,  Executive 
Director,  or  Dr.  Keith  A.  Morehouse, 
Wildlife  Biologist,  North  American 
Waterfowl  and  Wetlands  Office,  703/ 
358-1784;  Faxform  703/358-2282. 
SUPPLEMENTARY  INFORMATION:  The 
Service  is  currently  imdertaking  review 
and  revision  of  the  migratory  bird 
hunting  regulations  contained  in  50  CFR 
Part  20;  there  have  been  two  earlier 
notices  regarding  this  review  (56  FR 
57872;  58  FR  63488).  Publication  of  the 
proposed  rule  that  incorporates  and/or 
takes  into  consideration  comments 
submitted  as  part  of  that  review  will 
occur  soon. 


In  the  Part  20  review  process,  the 
Service  has  received  many  comments 
concerning  waterfowl  baiting.  In 
particular,  many  commenters  have 
expressed  the  need  for  changes  in 
regulations  addressing  manipulation  of 
natural  vegetation  in  moist  soil  areas  to 
attract  waterfowl  for  hunting.  Based  on 
these  comments,  the  Service  proposes 
opening  for  further  review  and  comment 
only  the  particular  waterfowl  baiting 
that  occvirs  with  natural  vegetation  in 
moist  soil  areas.  However,  it  would  not 
be  judicious  to  treat  a  single  concern  of 
waterfowl  baiting  in  isolation.  Thus,  the 
Service  further  proposes  to  remove  the 
entire  waterfowl  aspect  of  the  baiting 
regulations  from  the  broader  review  of 
migratory  bird  hunting  regulations  and 
treat  it  as  a  separate  rulemaking. 
Subsequently,  the  additional  review  of 
the  manipulation  of  natural  vegetation 
on  moist  soil  areas  will  be  incorporated 
with  other  aspects  of  waterfowl  baiting 
in  a  single,  proposed  rulemaking. 

Waterfowl  bmting  has  been  an  issue 
for  years,  possibly  extending  back  to  the 
inception  of  the  regulations  and  there  is 
a  wide  diversity  of  opinion  on  the 
subject.  Some  see  the  baiting  regulations 
as  highly  definitive  and  clear;  others 
believe  that  they  lack  definition  and 
subject  to  broad,  individual 
interpretation.  The  concern  is  how  and 
whether  to  consider  changing  the 
waterfowl  baiting  regulations  to  allow 
for  management  (i.e.,  mowing  or  other 
artificial  manipulation)  of  natural 
vegetation  for  waterfowl  habitat.  There 
are  four  key  issues: 

(1)  What  are  the  potential  impacts  on 
available  habitat?  Supporters  of  a 
regulatory  change  suggest  that  the 
regulations  as  currently  enforced 
impose  imnecessary  economic  burdens 
on  landowners  (e.g.,  by  altering 
otherwise  cost-effective  mowing 
schedules).  As  a  result,  some  groups 
argue  that  the  current  baiting 
regulations  will  lead  to  loss  of 
waterfowl  habitats  as  landowners 
transfer  these  lands  to  other  uses. 
Though  such  losses  may  occur,  at 
present  there  is  no  way  to  determine 
their  magnitude  and  importance. 

(2)  What  are  the  potential  impacts  on 
waterfowl  populations?  Waterfowl 
harvest  is  likely  to  increase;  however, 
the  magnitude  of  the  increase  and 
resulting  impacts  on  populations  are 
open  to  speculation  since  Uttle  or  no 
evidence  exists  to  support  a  position. 

(3)  What  are  the  potential  impacts  on 
law  enforcement?  Any  change  must  be 
enforceable  by  law  enforcement 
personnel  and  clearly  define  what 
constitutes  “natural  vegetation." 

Hrmters  must  be  able  to  clearly 
recognize  what  is  lawful  and  what  is  not 


lawful,  so  that  law  enforcement  agents 
are  not  in  the  position  of  certifying  areas 
as  legal  for  hunting,  or  trying  to  enforce 
rules  that  are  unclear  and  subject  to 
wide  individual  interpretation. 

(4)  What  is  the  effect  on  existing  law? 
^urts  have  interpreted  the  current 
fibiting  regulations  in  a  niunber  of 
decisions.  These  judicial  opinions  add 
to  the  abihty  of  those  concerned  with 
the  regulations  to  determine  accurately 
the  scope  of  their  prohibitions.  Any 
change  to  the  regulations  would  render 
some  of  this  existing  case  law 
inapphcable  and,  therefore,  would  at 
least  temporarily  increase  the  degree  of 
uncertainty  associated  with  the 
reflations. 

^e  Service  is  not  offering  strategies 
or  options  to  resolve  the  issue  at  this 
time.  The  intent  of  this  notice  is  to 
apprise  the  public  that  the  Service  is 
beginning  a  process  to  review  and  may 
propose  to  change  the  baiting 
regulations  as  they  apply  to  natural 
vegetation  manipulation  and  waterfowl 
hunting.  At  a  later  date,  the  Service  will 
provide  more  detail  on  the  nature  of  the 
process  and  how  the  Service  proposes  to 
involve  the  pubUc. 

You  may  at  any  time  submit 
preUminary  comments  regarding 
whether  revision  of  the  waterfowl 
baiting  regulations  is  desirable. 

However,  the  Service  does  plan  to 
publish  a  proposed  rule  during  which 
specific  comments  will  be  soUcited.  In 
addition,  the  Service  will  consider  in 
future  proposed  rulemakings  any 
comments  received  in  response  to 
previous  notices  (referenced  earlier  in 
this  section)  pertaining  to  waterfowl 
baiting  and  moist  soil  management. 

In  summary,  the  principal  purpose  of 
this  action  is  to  notify  the  pubUc  and 
invite  any  comments  regarding 
promulgation  of  separate  rulemakings 
that  will  govern  the  manner  in  which, 
or  if  at  all,  natural  vegetation  in  moist 
soil  eueas  may  be  altered  or  manipulated 
artificially  to  attract  waterfowl  for 
hunting  purposes. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  ffie  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C)),  and  the 
Coimcil  on  Environmental  Quahty’s 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  will 
comply  with  N^A  prior  to  adopting  a 
final  rule. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884),  provides  that,  “The 
Secretary  shall  review  other  programs 
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administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act”  (and)  shall  “insiue  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeoptardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  ^ 
the  destruction  or  adverse  modificatiori 
of  (critical)  habitat  *  *  *” 
Consequently,  the  Service  will  initiate 
Section  7  consultation  under  the  ESA 
for  the  final  rulemaking  to  change,  if 
appropriate,  the  waterfowl  baiting 
regulations.  When  completed,  the 
results  of  the  Service’s  consultation 
imder  Section  7  of  the  ESA  may  be 


inspected  at,  and  will  be  available  from, 
the  North  American  Waterfowl  and 
Wetlands  Office,  Suite  110, 4401  North 
Fairfax  Drive,  Arlington,  Virginia  22203. 

Authorship 

The  primary  author  of  this  notice  is 
Dr.  Keith  A.  Morehouse,  U.S.  Fish  and 
Wildlife  Service,  North  American 
Waterfowl  and  Wetlands  Office, 
Arlington,  Virginia. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 


The  regulation(s)  that  eventually  may 
be  promulgated  to  govern  baiting  are 
authorized  under  the  Migratory  Bird 
Treaty  Act  Quly  3, 1918),  as  amended 
(16  U.S.C.  703-711);  the  Fish  and 
Wildlife  Improvement  Act  of  1978 
(November  8, 1978),  as  amended  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8, 1956),  as 
amended  (16  U.S.C.  742  a-d  and  e-j). 

Dated:  March  15, 1996. 

George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  96-7025  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  3410-6S-M 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  ^nsus. 

Title:  1995  Census  Test  -  Integrated 
Coverage  Measurement  (Housing  Unit 
Follow-up). 

Form  Number(s):  DG-1377. 

Agency  Approval  Number:  0607— 
0804. 

Type  of  Request:  Extension, 
EMERGENCY  REVIEW. 

Burden:  250  hours. 

Number  of  Respondents:  2,241. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  Prompted  by  the 
need  to  improve  estimation  techniques 
during  the  decennial  census,  the  Census 
Bureau  has  developed  an  Integrated 
Coverage  Measurement  (ICM)  approach 
to  be  tested  during  the  1995  Census 
Test.  The  ICM  approach  will  utilize  a 
separately  sampl^  group  of  blocks 
within  the  1995  Census  Test  sites  which 
will  be  independently  listed  and  then 
interviewed  in  addition  to  being 
enumerated  in  the  census  test.  We  will 
reconcile  difierences  between  the 
independent  roster  obtained  in  the  ICM 
interviews  and  the  census  test  results. 
This  reconciliation  will  allow  us  to 
measure  our  coverage  of  persons  in 
missed  housing  units  and  coverage  of 
persons  missed  within  housing  units 
enumerated  in  the  census  test.  Before 
ICM  interviews  are  conducted,  the 
independent  listing  will  be  enhanced  by 
matching  to  existing  census  records.  We 
will  use  the  Housing  Unit  Follow-up 
Form  to  resolve  non-matches  and 
duplicate  addresses.  ICM  interviews 
will  then  be  conducted  at  housing  units 
on  the  “enhanced  listing.”  Emergency 
review  of  an  extension  of  the  cxurent 
clearance  is  necessary  because  of  delays 
in  planned  field  work  due  to  the  Federal 
government  shutdowns  last  year  and 
earlier  this  year. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  IXX]  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  March  18, 1996. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Oiganization. 

(FR  Doc.  96-6920  Filed  3-21-96;  8:45  ami 
BILUNQ  CODE  3610-07-F 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  031396D] 

Incidentai  Take  of  Marine  Mammals; 
Bottienose  Dolphins  and  Spotted 
Dolphins 

AGBfCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization. 

SINNMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  letters  of  authorization  to  take 
bottienose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on  March 
8, 1996,  to  Tatham  Offshore,  Inc.  7400 
Texas  Commerce  Tower,  600  Travis, 
Houston,  TX  77002;  and  Mobil 
Exploration  and  Producing  U.S.,  Inc., 
1250  Poydras  Plaza,  New  Orleans,  LA 
70113-1892. 

EFFECTIVE  DATE:  The  letters  of 
authorization  are  effective  from  March 
8, 1996  through  March  7, 1997. 
ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 

SUPPLEMENTARY  INFORMATION: 

Sef:tion  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 


geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  “taking” 
means  to  harass,  hunt,  capture  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  the  Secretary  of 
Commerce  finds,  after  notification  and 
opportunity  for  public  comment,  that 
the  taking  will  have  a  negligible  impact 
on  the  species  or  stock(s)  of  marine 
mammals  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses.  In  addition,  NMFS 
must  prescribe  regulations  that  include 
permissible  methods  of  taking  and  other 
means  effecting  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat,  and  on  the  availability  of  the 
species  for  subsistence  uses,  paying 
particular  attention  to  rookeries,  mating 
grounds  and  areas  of  similar 
significance.  The  regulations  must 
include  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 
Regulations  governing  the  taking  of 
bottienose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  in  the  Gulf  of  Mexico 
were  published  on  October  12, 1995  (60 
FR  53139)  and  remain  in  effect  until 
November  13,  2000. 

Summary  of  Request 

NMFS  received  requests  for  letters  of 
authorization  on  February  22, 1996, 
from  Mobil  Exploration  and  Producing 
U.S.,  Inc.,  and  on  February  26, 1996, 
from  Tatham  Offshore,  Inc.  These  letters 
request  a  take  by  harassment  of  a  small 
number  of  bottienose  and  spotted 
dolphins  incidental  to  the  above 
mentioned  activity.  Issuance  of  these 
letters  of  authorization  is  based  on  a 
finding  that  the  total  takings  will  have 
a  negligible  impact  on  the  bottienose 
and  spotted  dolphin  stocks  of  the  Gulf 
of  Mexico. 

Dated:  March  13, 1996. 

Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-7045  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  3S10-22-F 


P.D.  031596B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA),  y 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
modification  to  a  research/enhancement 
permit  (P211I). 
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summary:  Notice  is  hereby  given  that 
the  Oregon  Department  of  Fish  and 
Wildlife  in  La  Grande,  OR  (ODFW)  has 
applied  in  due  form  for  a  modification 
to  a  permit  authorizing  a  take  of  a 
threatened  species  for  the  purpose  of 
scientific  research/enhancement. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  April  22, 
1996 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-  , 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  ODFW 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

ODFW  (P211I)  requests  modification 
1  to  scientific  research/enhancement 
permit  973.  Permit  973  authorizes 
ODFW  a  take  of  juvenile,  threatened. 
Snake  River  spring/summer  chinook 
salmon  (Oncorhynchus  tshawytscha) 
associated  with  a  captive  broodstock 
program  for  three  races  of  threatened 
Chinook  salmon  in  the  Grande  Ronde 
River  Basin.  Permit  973,  issued  on 
August  7, 1995  (60  FR  42147,  August 
15, 1995),  authorized  the  collection, 
handling,  and  rearing  of  juvenile,  listed, 
naturally-produced,  chinook  salmon  for 
the  beginning  of  the  captive  broodstock 
program.  For  modification  1,  ODFW 
requests  a  transfer  of  1994  brood 
juveniles  of  Catherine  Creek  origin  and 
1994  brood  juveniles  of  Lostine  River 
origin  to  the  NMFS  Manchester  Marine 
Laboratory  in  Washington.  ODFW  also 
requests  that  the  NMFS  staff  at  the 
laboratory,  under  the  direction  of  Dr. 
Conrad  Mehnken,  be  authorized  to  rear 
and  maintain  the  listed  juvenile  fish  as 
an  agent  of  ODFW  under  permit  973. 
The  objective  of  the  transfer  is  to  dilute 
the  risk  of  an  imanticipated  catastrophic 
event  that  could  cause  a  decimation  of 
the  gene  pool  at  one  hatchery  location 
by  allocating  listed  juvenile  fish  to 
emother  hatchery  location.  The  transfer 
of  listed  juvenile  fish  is  requested  for 
1996  only.  The  authorization  for 
NMFS’s  responsibility  to  rear  and 


maintain  listed  juvenile  fish  as  an  agent 
of  ODFW  under  permit  973  is  requested 
for  the  duration  of  the  permit.  Permit 
973  expires  on  September  30, 1998. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
these  application  siunmaries  are  those 
of  the  applicants  and  do  not  necessarily 
reflect  ^e  views  of  NMFS. 

Dated:  March  18, 1996. 

Russell ).  Bellmer, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  96-7044  Filed  3-21-96;  8:45  am] 
BUiJNG  CODE  3610-42-F 

p.D.  030696B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P66K)  and 
application  to  modify  permit  no.  841 
(P129J). 

SUMMARY:  Notice  is  hereby  given  that 
the  Alaska  Department  of  Fish  and 
Game,  Division  of  Wildlife 
Conservation,  P.O.  Box  3-2000,  Jimeau, 
AK  99802,  has  applied  in  due  form  for 
a  permit  to  take  marine  mammals  for 
purposes  of  scientific  research,  and  Dr. 
Bruce  R.  Mate,  Professor,  Fisheries  and 
Wildlife,  Oregon  State  University, 
Newport,  OR  97365-5296,  has  requested 
a  mo^fication  to  permit  no.  841. 

DATES:  Submit  comments  on  or  before 
April  18, 1996. 

ADDRESSES:  The  application  and 
modification  requests  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  ofiice(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

(P66K) — Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221);  and 
(P129J) — Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Long  ^ach,  CA 
90802-4213  (310/570-5301). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  requests 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 


1315  East-West  Highway,  Room  13130, 
Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  these  particular  requests 
would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  these 
applications  to  the  Marine  Mammal 
Commission  and  its  Conunittee  of 
Scientific  Advisors. 

SUPPLEM0ITARY  INFORMATION:  The 
subject  actions  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.)  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

The  Alaska  Department  of  Fish  and 
Game  requests  authority  to  take  harbor 
seals  {Phoca  vitulina  richardsf)  and 
spotted  seals  {Phoca  7aig/ia)  for 
scientific  research  in  the  following 
manner. 

Harbor  seals— Up  to  1000  to  be 
captured,  restraint,  measured  (weight, 
length,  girth,  blubber  thickness  by 
ultrasound,  and  bioimpedence), 
sampled  (flipper  pimches,  vibrissae, 
blubber  biopsy),  flipper  tagged,  and 
released.  Of  these,  225  will  be  equipped 
with  satellite-linked  time-depth 
recorders  (SLTDR)  and/or  VHF 
telemetry:  50  muscle  biopsied;  and  50 
injected  with  deuterium  oxide  and 
Evans  Blue  solution.  Additionally  up  to 
1000  may  be  harassed  during  collection 
of  scats  ^m  haulouts  (individual 
animals  may  be  inadvertently  harassed 
more  than  once  during  research 
activities)  and  up  to  10  may  be 
accidentally  killed  during  capture 
activities. 

Spotted  seals — ^Up  to  100  to  be 
captured,  restrained,  measiued  (weight, 
length,  girth,  blubber  thickness  by 
ultrasound,  bioimpedence),  sampled 
(flipper  punches,  vibrissae,  blul^r 
biopsy),  flipper  tagged,  and  released.  Of 
these,  50  will  be  equipped  with  a 
SLTDR  or  VHF  telemeby.  Additionally 
up  to  500  may  be  inadvertently  harassed 
(individual  animals  may  be  harassed 
more  than  once)  and  up  to  5  may  be 
accidentally  killed  during  capture 
activities.  Samples  collected  from  seals 
may  be  export^  on  a  worldwide  basis 
as  the  need  arises.  Activities  will  occur 
in  southeast  Alaska  and  along  the  west 
coast  of  Alaska. 

(P129J) — ^Permit  No.  841  authorizes 
the  permit  holder  to  conduct  radio 
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taggii’i^g  and  biopsy  sampling  on  up  to  55 
blue  whales  [Balaenoptera  musculus), 
and  up  to  50  each  of  fin  whales  [B. 
physalus),  humpback  whales 
(Megaptera  novaeangliae)  and  gray 
whales  {Eschrichtius  robustus)  over  a  5- 
year  period  and  to  inadvertently  harass 
up  to  200  each  during  tagging  and 
biopsy  sampling  cruises.  The  permit 
holder  requests  authorization  to  tag  an 
additional  50  blue  whales  through  the 
duration  of  the  Permit  (i.e.,  through 
1998).  The  work  in  1996  and  1997  will 
concentrate  on  animals  feeding  in 
southern  California  prior  to  their 
southward  migration. 

Dated:  March  6. 1996. 

Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  96-7029  Filed  3-19-96;  4:41  pm] 
BILUNQ  CODE  3510-22-E 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textiie  Products  Produced  or 
Manufactured  in  Costa  Rica 

March  18. 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  March  27, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jemiifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854), 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  352/652  for  an  additional 
twelve-month  period,  beginning  on 
March  27, 1996  and  extending  through 
March  26, 1997. 


This  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  mutual  solution  concerning 
Categories  352/652.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Costa  Rica, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  61  FR  3002,  published  on  January 
30, 1996. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  18, 1996. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  te  ms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  30, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  March  27, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
j)frotton  and  man-made  fiber  textile 
pnxlucts  in  Categories  352/652,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  b^inning  on 
March  27, 1996  and  extending  through 
March  26, 1997,  in  excess  of  15,288,569 
dozen. 

Imports  charged  to  this  category  limit  for 
the  period  March  27, 1995  throu^  March  26, 
1996  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
Goods  in  excess  of  that  limit  will  be  subject 
to  the  limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-7055  Filed  3-21-96;  8:45  am] 
BIUING  CODE  3610-DR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  April  22, 1996. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
January  19  and  26, 1996,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (61  FR  1362  and  2494)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 
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Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Tape,  Electronic  Data  Processing 
7045-01-240-4951 
Stamp,  Custom,  Pre-inked 
7520-01-381-8027 

(Requirements  for  the  GSA  Customer  Supply 
Centers) 

Sign  Kit,  Contaminate 
9905-01-363-0872 
9905-01-363-0873 
9905-01-363-0875 
9905-01-363-0876 
9905-01-363-0877 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  ei^ective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

E.  R.  AUey,  Jr., 

Deputy  Executive  Director. 

(FR  Doc.  96-7017  Filed  3-21-96;  8:45  am] 
BHIING  CODE  OSS-OI-P 


Procurement  List;  Proposed  Additions 
and  Deletions 

AQBICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  from  Procirntment  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Prociurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  April  22, 1996. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 

a  severe  economic  impact  on  ciirrent 
contractors  for  the  services.  . 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  list. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Pood  Service 

Vandenbeig  Air  Force  Base,  Calihvnia 

NPA:  Life  Options,  Vocational  and 
Resource  Center,  Lompoc,  California 

Medical  Transcription 

U.S.  Naval  Hospital,  North  Charleston,  South 
Carolina 

NPA:  Association  for  the  Blind,  Inc., 
Charleston,  South  Carolina 

Deletions 

I  certify  that  the  following  action  wdll 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTlay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Flag.  Sigpal 
8345-00-935-0441 


8345-00-935-0639 

8345-00-935-0442 

8345-00-935-0595 

8345-00-935-1839 

8345-00-935-0624 

8345-00-935-0436 

8345-00-935-0474 

8345-00-935-0588 

8345-00-935-0591 

8345-00-935-0592 

8345-00-926-6807 

8345-00-935-0450 

8345-00-935-0453 

8345-00-935-0465 

8345-00-935-0480 

8345-00-935-0483 

8345-00-926-6804 

8345-00-926-9988 

8345-00-935-0638 

8345-00-935-0626 

8345-00-935-1838 

8345-00-926-9987 

8345-00-935-0608 

8345-00-926-6806 

8345-00-926-9984 

8345-00-935-0634 

8345-00-935-0607 

8345-00-935-0475 

8345-00-935-0604 

8345-00-926-9216 

8345-00-935-0471 

8345-00-935-0590 

8345-00-926-6805 

8345-00-935-0582 

8345-00-926-9979 

8345-00-926-9985 

8345-00-935-0631 

8345-00-935-0484 

8345-00-935-0599 

8345-00-926-6810 

8345-00-935-0602 

8345-00-935-0640 

8345-00-935-0623 

8345-00-935-0620 

8345-00-935-0470 

8345-00-935-0473 

8345-00-935-0448 

8345-00-935-1840 

8345-00-926-9978 

8345-00-926-6002 

8345-00-935-0598 

8345-00-935-0447 

8345-00-926-9977 

8345-00-926-6803 

8345-00-935-0597 

8345-00-935-0468 

8345-00-935-0594 

8345-00-935-0467 

8345-00-935-0409 

8345-00-935-0451 

8345-00-935-0633 

8345-00-935-0630 

8345-00-926-9980 

8345-00-935-0446 

8345-00-935-0438 

8345-00-935-0464 

8345-00-935-0437 

8345-00-926-6809 

8345-00-935-0408 

8345-00-935-0619 

8345-00-935-0478 

8345-00-935-0589 

8345-00-926-6003 

8345-00-935-0466 

8345-00-935-0407 

8345-00-926-9219 
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8345-00-935-0627 

8345-00-926-6814 

8345-00-935-0445 

Pennant,  Si^al,  and  Special  Flags 

8345-00-935-4755 

8345-00-926-6028 

8345-00-926-5987 

8345-00-935-0404 

8345-00-935-0421 

8345-00-935-0513 

8345-00-935-0497 

8345-00-914-6077 

8345-00-935-0406 

8345-00-935-0415 

8345-00-935-3199 

8345-00-935-0411 

8345-00-926-6026 

8345-00-926-9214 

8345-00-935-0503 

8345-00-935-0500 

8345-00-825-1819 

8345-00-935-3201 

8345-00-825-1847 

8345-00-926-9208 

8345-00-914-6083 

8345-00-914-6080 

8345-00-926-5990 

8345-00-935-0519 

8345-00-935-0405 

8345-00-914-6076 

8345-00-926-9207 

8345-00-825-1839 

8345-00-825-1868 

8345-00-935-4753 

8345-00-935-0420 

8345-00-935-1841 

8345-00-825-1818 

8345-00-935-0539 

8345-00-935-0524 

8345-00-935-0518 

8345-00-935-0495 

8345-00-935-0509 

8345-00-935-0492 

8345-00-935-0517 

8345-00-914-6075 

8345-00-935-0410 

8345-00-926-9215 

8345-00-935-0538 

8345-00-926-9212 

8345-00-926-9211 

8345-00-935-0526 

8345-00-935-0514 

8345-00-935-0537 

8345-00-935-0508 

8345-00-935-0534 

8345-00-935-0403 

8345-00-914-6087 

8345-00-935-1843 

8345-00-935-0419 

8345-00-935-0525 

8345-00-935-0542 

8345-00-935-0504 

8345-00-935-0541 

8345-00-935-0522 

8345-00-921-4497 

8345-00-914-6084 

8345-00-935-0521 

8345-00-935-0536 

8345-00-926-1549 

8345-00-935-0490 

8345-00-935-0493 

8345-00-914-7411 

8345-00-935-4754 

8345-00-935-0418 

8345-00-926-9213 


8345-06-926-9210 
8345-00-935-0512 
8345-00-935-0511 
8345-00-914-6086 
8345-00-935-0417 
8345-00-926-1548 
8345-06-926-5989 
8345-00-935-4756 
8345-06-825-1840 
8345-06-935-0499 
8345-00-935-0501 
8345-00-914-6085 
8345-06-935-0540 
^345-00-914-6079 
8345-00-935-0523 
8345-06-914-6082 
8345-00-935-0520 
8345-06-914-6081 
8345-00-926-5988 
8345-00-935-0416 
8345-06-926-5991 
8345-00-926-1552 
8345-06-926-1551 
E.  R.  Alley,  Jr., 

Deputy  Executive  Director. 

[FR  Doc.  96-7018  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  aSSS-OI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Advisory  Committee  Notice  (Cultural 
and  Natural  Resources  Management 
Plan  Review  Schedule) 

AGENCY:  Headquarters,  I  Corps  and  FT. 

Lewis,  FT.  Lewis,  WA 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463) 
announcement  is  made  of  the  following 
committee  meetiim: 

Name:  Yakima  Training  Center 
Cultural  and  Natural  Resources 
Committee  Policy  Committee. 

Date:  April  18, 1996. 

Place:  Yakima  Training  Center, 
Building  266,  Yakima,  Washington. 
Time:  1:30  p.m. 

Proposed  Agenda:  Cultural  and 
Natural  Resources  Management  Plan 
review  schedule.  All  proceedings  are 
open. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hart,  Chief,  Civil  Law,  (206) 
967-0793, 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  96-6926  Filed  3-21-96;  8:45  am] 
BILLING  CODE  3710-0B-M 


Notice  of  Intent  To  Grant  an  Exclusive 
License  of  a  U.S.  Government-Owned 
Patent 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  E)OD. 


ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7  (a)(I)(i),  announcement  is  made  of 
the  intent  to  grant  an  exclusive,  royalty¬ 
bearing,  revocable  license  of  U.S.  Patent 
Application  Serial  Number  08/348,882, 
filed  November  28, 1994  and  entitled 
“Infectious  cDNA  Clones  of  Japanese 
Encephalitis  Virus  and  Attenuated 
Strains  Japanese  Encephalitis  Virus 
Made  from  the  Clones”,  to  OraVax,  Inc., 
230  Albany  Street,  Cambridge, 
Massachusetts  02139.  Rights  to  this 
invention  are  owned  by  the  United  , 
States  Government  as  represented  by  the 
Secretary  of  the  Army.  Anyone  wishing 
to  object  to  the  grant  of  this  license  has 
60  days  from  the  date  of  this  notice  to 
file  written  objections  along  with 
supporting  evidence,  if  any.  Written 
objections  are  to  be  filed  with  the 
Command  Judge  Advocate,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  Fort  Detrick,  Frederick, 
Maryland  21702-5012. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  Fort  Detrick,  Frederick, 
Maryland  21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Moran,  Patent  Attorney,  (301) 
619-2065  or  telefax  (301)  619-7714. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  96-6928  filed  3-21-96;  8:45  am] 
BILLING  CODE  3710-«1-M 


Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  a  Method  of  Raising 
Antibodies 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  U.S.  Patent  Application 
Serial  No.  08/460,617  entitled  “Method 
of  Raising  Antibodies  Against  E.  coli  of 
the  Family  CS4-CFA/I”,  and  filed  June 
2, 1995,  for  licensing.  This  patent  has 
been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN;  Staff  Judge  Advocate, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  F.  Moran,  Patent  Attorney, 
(301)  619-2065  or  telefax  (301)  619- 
7714. 
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SUPPLEMENTARY  INFORMATION:  The 
invention  provides  a  means  of 
immunization  of  humans  with  a  peptide 
or  denatured  protein  against 
enterotoxigenic  E.  coli  (ETEC)  strains  of 
the  CS4-CFA/I  family.  The  antibodies 
raised  by  the  peptides  and  proteins  may 
be  used  as  the  basis  for  a  cross-reactive 
ETEC  vaccine  as  well  as  diagnostic 
agents  to  identify  antigens  of  CS4-CFA/ 
I  bacteria. 

Gregory  D.  Showalter, 

Artny  Federal  Register  Liaison  Officer. 

[FR  Doc.  96-6929  Filed  3-21-96;  8:45  am] 
BILLING  CODE  3710-«e-M 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Storm  Damage 
Reduction  and  Beach  Erosion  Control 
Project  on  Absecon  Island,  Atlantic 
County,  New  Jersey 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 


2.  Alternatives:  In  addition  to  the  no 
action  alternative,  the  alternatives 
considered  for  storm  damage  reduction 
and  erosion  control  will  fall  into 
structural  and  non-structural  categories. 
The  structural  measures  to  correct  the 
beach  erosion  include  bulkheads, 
seawalls,  revetments,  oHshore 
breakwaters,  groins,  beach  nourishment, 
perched  beach,  submerged  reef  with 
beachfill,  and  offshore  submerged  feeder 
berms.  Non-structural  measures  include 
flood  insurance,  developmental 
regulations,  and  evacuation. 

3.  Scoping:  a.  Numerous  studies  and 
reports  addressing  beach  erosion  along 
the  New  Jersey  Coast  were  conducted  by 
the  Corps  of  Engineers.  The  most  recent 
study  for  this  area  is  a  Reconnaissance 
Report;  Brigantine  Inlet  to  Great  Egg 
Harbor  Inlet  Reconnaissance  Study 
(February  1992),  which  identified  a 
number  of  problem  areas  where  erosion 
was  negatively  impacting  the  adjacent 
shorelines.  This  study  identified 
Absecon  Island  as  one  of  the  primary 
areas  to  be  recommended  for  further 
study  in  the  feasibility  phase. 

b.  The  scoping  process  is  on-going 
and  has  involved  preliminary 
coordination  with  Federal,  State,  and 
local  agencies.  Participation  of  the 
general  public  and  other  interested 
parties  and  organizations  will  be  invited 
by  means  of  a  public  notice. 

c.  The  significant  issues  and  concerns 
that  have  b^n  identified  include  the 
impacts  of  the  project  on  aquatic  biota, 
water  quality,  intertidal  habitat,  shallow 
water  habitat,  and  cultural  resources. 

4.  Availability:  It  is  estimated  that  the 
DEIS  will  be  made  available  to  the 
public  in  April  1996. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-6925  Filed  3-21-96;  8:45  am] 
BILLING  CODE  3710-GR-M 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Churchmans  Marsh 
Reservoir/New  Castle  County  Water 
Supply  Project  in  New  Castle  County, 
Delmare 

agency:  U.S.  Army  Corps  of  Engineers- 
Philadelphia  District,  DOD;  Cooperating 
Agency:  U.S.  Environmental  Protection 
Agency-Region  m. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  action 
evaluates  the  need  for  and  the 
alternative  methods  of  providing 
additional  water  supply  capacity  to 
meet  present  and  projected  water 


SUMMARY:  The  action  being  taken  is  an 
evaluation  of  the  alternatives  for  storm 
damage  reduction  and  the  control  of 
further  erosion  on  Absecon  Island,  New 
Jersey.  The  purpose  of  any  consequent 
work  would  be  to  provide  shore 
property  protection  and  to  stabilize  the 
shoreline  at  the  predetermined  width. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  DEIS  should  be 
addressed  to  Ms.  Beth  Brandreth,  (215) 
656-6558,  U.S.  Army  Corps  of 
Engineers,  CENAP-PL-E,  Wanamaker 
Building,  100  Penn  Square  East, 
Philadelphia,  Pennsylvania  19107- 
3390. 

SUPPLEMENTARY  INFORMATION: 

I.  Proposed  Action:  a.  The  draft 
document  evaluates  a  study  area 
approximately  8  miles  in  length, 
extending  from  Absecon  Inlet  to  Great 
Egg  Harbor  Inlet.  The  study  area 
encompasses  Absecon  Island,  which 
contains  the  four  communities  of 
Atlantic  City,  Ventnor,  Margate,  and 
Longport.  The  beaches  in  these 
communities  have  been  subject  to 
erosion  by  storms,  tidal  inundation,  and 
wave  action.  Three  potential  ofishore 
sand  borrow  sources  will  be 
investigated  in  this  study. 

b.  The  authorities  for  die  proposed 
project  are  the  resolutions  adopted  by 
the  Committee  on  Public  Works  and 
Transportation  of  the  U.S.  House  of 
Representatives  and  the  Committee  on 
Environmental  and  Public  Works  of  the 
U.S.  Senate  in  December  1987. 


demands  in  northern  New  Castle 
County,  Delaware. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answer^  by  Ms.  Mary 
Marshall,  U.S.  Army  Corps  of  Engineers- 
Environmental  Resources  Branch 
(CENAP-PL-E),  Wanamaker  Building. 
100  Penn  Square  East,  Philadelphia, 
Pennsylvania  19107-3390;  phone:  215- 
656-6561,  fax:  215-656-6543. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  project:  The  applicant, 
the  Water  Resources  Agency  for  New 
Castle  County  has  applied  for  a 
Department  of  the  Anny  Permit  to 
construct  a  2  billion  gallon,  250  acre  oft- 
stream  reservoir  in  a  freshwater  tidal 
wetland.  Churchmans  Marsh.  The 
proposed  project  site  is  located 
approximately  5  miles  southwest  of 
Wilmington  and  7  miles  east  of  Newark. 
It  is  bounded  to  the  south  by  1-95,  to  the 
north  by  the  White  Clay  Creek  and  to 
the  east  by  the  Christina  River. 

Reservoir  construction  includes  diking 
the  perimeter  of  the  site  and  excavating 
approximately  nine  million  cubic  yards 
of  material  to  a  depth  of  approximately 
—  20  feet  mean  sea  level.  An  intake  weir 
will  be  constructed  on  the  upstream 
side  of  the  dike  to  allow  flows  to  enter 
from  the  White  Clay  Creek. 

2.  Alternatives  that  will  be  addressed 
by  the  Draft  Environmental  Impact 
Statement  include: 

a.  The  proposed  project — Churchmans 
Marsh  reservoir  impoundment; 

b.  Reservoir  impoimdment  on 
Artesian  Marsh  (Churchmans  South) 
site; 

c.  Reservoir  impoundments  on 
tributaries  to  White  Clay  Creek  and  Red 
Clay  Creek; 

d.  Water  transfer  via  existing  and/or 
proposed  pipelines; 

e.  Aquifer  recharge; 

f.  Desalination  of  brackish  surface 
water; 

g.  Indirect  waste  water  reuse;  and 

h.  No  action. 

3.  The  following  paragraphs  detail  the 
scoping  actions  that  have  occurred  to 
date: 

a.  The  applicant  has  taken  a  number 
of  steps  to  solicit  input  from  the  public 
including  the  development  of  a  citizens 
advisory  group.  Numerous  public 
information  meetings  have  been  held  to 
discuss  the  status  of  the  project  and 
obtain  public  comments.  In  addition, 
numerous  pre-application  and  pre¬ 
scoping  meetings  have  been  held  with 
agency  participation  from  the  Delaware 
Department  of  natural  Resources  and 
Environmental  Control,  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  the  U.S. 
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Environmental  Protection  Agency,  the 
National  Park  Service  and  the  Delaware 
River  Basin  Commission. 

b.  Significant  issues  to  be  addressed 
in  the  EIS  regarding  the  proposed 
project  include: 

1.  Loss  of  250  acres  of  tidal  freshwater 
wetlands  within  impoundment  area; 

2.  Impact  of  proje^  construction  and 
operation  on  water  quality  and  fldbd 
storage  capacity; 

3.  Fish  and  wildlife  habitat  impacts, 
including  endangered  species; 

4.  The  effect  of  nearby  hazardous 
waste  sites  and  Interstate  95  on  water 
quality; 

5.  Disposal  of  excavated  materials; 

6.  Mitigation  plans;  and 

7.  Water  supply  alternatives  to  the 
proposed  action. 

c.  The  U.S.  Army  Corps  of  Engineers, 
Philadelphia  District  and  the  U.S. 
Environmental  protection  Agency, 
Region  m  have  executed  a  Cooperating 
Agency  Agreement  for  the  development 
of  this  EIS.  The  U.S.  Environmental 
Protection  Agency,  through  this 
agreement,  has  committed  to  play  an 
active  role  in  the  scoping  process,  the 
performance  of  appropriate  field 
investigations,  the  development  of 
portions  of  the  Draft  and  Final  EIS’s, 
primarily  those  related  to  water  quality 
and  hazardous  waste  issues,  and  the 
development  of  responses  to  comments 
received  on  those  sections  of  the  DEIS. 

4.  A  Public  Workshop/Scoping 
Meeting  is  scheduled  for  Thursday, 
April  11, 1996,  in  the  Clayton  Hall 
Conference  Center  on  the  University  of 
Delaware’s  North  Campus  in  Newark, 
Delaware.  The  conference  center  will 
open  at  6  pm  for  informal  viewing  of 
project  displays  and  documents  and 
discussions  with  appropriate  agency 
representatives.  This  formal  meeting 
will  begin  at  7  pm. 

5.  It  is  estimated  that  the  Draft 
Environmental  Impact  Statement  will  be 
made  available  to  the  public  in  the 
Spring  of  1997. 

Frank  J.  Cianfirani, 

Chief,  Regulatory  Branch,  Corps  ofEngineers- 
Philadelphia  District. 

IFR  Doc.  96-6927  Filed  3-21-96;  8:45  ami 
BHJJNQ  CODE  3710-QR-M 


Corps  of  Engineers 

intent  To  Prepare  a  Draft 
Environmentai  Impact  Statement 
PEIS)  for  a  Proposed  Flood  Control 
Proje^  on  the  Bolles  Canal  in  Palm 
Beach  County,  Florida 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  General  Reevaluation  Report 
(GF^)  for  the  Bolles  Canal  flood  control 
study  (between  the  Miami  and 
Hillsborough  Canals).  A  Draft 
Environmental  Impact  Statement  will  be 
prepared  for  the  project. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Therese  Fretwell,  (904)  232-3271,  U.S. 
Army  Corps  of  Engineers,  Jacksonville 
District,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 

SUPPLEMENTARY  INFOmiATION: 

a.  The  study  of  possible  flood  control 
measures  for  the  Bolles  Canal  is 
authorized  under  the  Flood  Control  Act 
of  1948.  Subsequently,  the  Flood 
Control  Act  of  1954  authorized  the 
construction  of  S-171  and  S-172  within 
the  Bolles  Canal  for  the  protection  of  the 
Evetglades  Agricultiu'al  Area  (EAA); 
however,  these  structures  were  not 
constructed.  The  process  of  preparing 
the  General  Reevaluation  Report  will 
allow  the  Corps  to  reformulate  and/or 
modify  plans  for  flood  control  in  this 
study  area.  In  July  1986,  the  Jacksonville 
District  requested  and  received 
conciurence  to  reactivate  and  improve 
Bolles  Canal  as  an  authorized  part  of  the 
C  &  SF  Project.  This  decision  was  based 
on  South  Florida  Water  Management’s 
(SFWMD)  conclusion  that  the  total 
capacity  of  private  pump  stations 
discharging  into  Bolles  Canal  was  much 
greater  &an  present  Canal  capacity. 
Increasing  the  capacity  of  the  Bolles 
Canal  may  significantly  enhance  the 
effectiveness  of  the  Stormwater 
Treatment  Areas  (STA’s).  Thus,  in  a 
letter  dated  5  October  1994,  SFWMD 
requested  that  the  Jacksonville  District 
pursue  a  multi-objective  study  for 
improvements  to  the  Bolles  C^al.  The 
project  will  involve  channel 
improvements  and  modifications,  and 
levee  and  structural  improvements  and 
construction.  The  U.S.  Army  Corps  of 
Engineers  has  determined  that  an 
Environmental  Impact  Statement  (EIS) 
should  be  prepared  in  order  to  satisfy 
requirements  under  the  National 
Environmental  Policy  Act  (NEPA). 

b.  Scoping:  The  scoping  process  as 
outlined  by  the  Council  on 
Environmental  Quality  will  be  utilized 
to  involve  Federal,  State,  and  local 
agencies;  and  other  interested  persons 
and  organizations.  A  scoping  letter  will 
be  sent  to  interested  Federal,  State,  and 
local  agencies  requesting  their 
comments  and  concerns  regarding  the 
issues  they  think  should  be  included  in 
the  EIS.  Interested  persons  and 
organizations  wishing  to  participate  in 
the  scoping  process  should  contact  the 
Corps  of  Engineers  at  the  above 


mentioned  address.  Environmental 
considerations  will  include  potential 
presence  of  historical  or  archaeological 
resources,  aesthetics,  wetlands, 
ecosystems,  water  quality,  water  supply, 
endangered  and  threatened  species  and 
wildlife  habitats  and  values.  Public 
meetings  will  be  held  in  the  future; 
exact  dates,  times  and  locations  will  be 
published  in  local  papers. 

c.  It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  by  January  1998. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  96-6923  Filed  3-21-96;  8:45  am] 
BHJJNQ  CODE  3710-AJ-M 


Corps  of  Engineers 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement/ 
Report  PEIS/R)  for  the  Port  of 
Hueneme  Feasibility  Study,  Port 
Hueneme,  California 

AGENCY:  Los  Angeles  District,  U.S.  Army 
Corps  of  Engineers,  DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  To  date,  deep  draft  vessels 
entering  the  Port  of  Hueneme  Entrance 
Channel,  have  to  limit  the  amount  of 
cargo  product  that  can  be  brought  into 
the  harbor  for  berthing  due  to  existing 
shallow  bottom  depths.  In  order  to 
increase  the  cargo  efficiency  of  product 
delivery,  a  plan  has  been  developed  to 
deepen  the  existing  channel  firom  the 
—  35  foot  contour  depth  to  a  depth  of 
—40  to  —45  feet  mean  lower  low  water. 
Approximately  1  million  cubic  yards  of 
material  would  be  dredged  for  disposal. 
Disposal  options  include  offshore,  near/ 
onshore  and  upland  sites.  Potential 
disposal  sites  have  not  been  identified 
at  this  time.  Project  figiues  are  available 
by  contacting  the  below  individual  and 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  DEIS/R  can  be  answered  by 
Mr.  Russell  L.  Kaiser,  Environmental 
Planning  Section,  at  (213)  894-0247, 
U.S.  Army  Corps  of  ^gineers,  P.O.  Box 
2711,  Los  Angeles,  California,  90053. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action:  The  proposed 
action  would  reduce  some  of  the  current 
limit  and  cargo  product  restrictions  that 
can  be  brought  into  the  harbor  for 
berthing  due  to  existing  shallow  depths. 

2.  Alternatives:  Although  no 
alternatives  have  been  developed  to 
date,  as  part  of  the  process,  a  full  array 
of  alternatives  would  be  developed  for 
further  analyses.  The  proposed  plan, 
viable  project  alternatives,  and  tiie  “no 
action’’  plan  will  be  carried  forward  for 
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detailed  analysis  in  the  National 
Environmental  Policy  Act/Califomia 
Environmental  Policy  Act  document. 

3.  Scoping  Process:  Potential  impacts 
associated  with  the  proposed  action  and 
alternatives  will  be  fully  evaluated. 
Resource  categories  that  will  be 
analyzed  include:  geology, 
oceanography/water  quality,  air  and 
noise  quality,  marine  resomces,  cultural 
resources,  socioeconomics,  land/ water 
use,  recreation,  groimd  and  vessel  traffic 
and  safety,  energy,  and  aesthetics.  The 
Los  Angeles  District  will  be  conducting 
a  public  scoping  meeting  with  the  Port 
of  Hueneme  on  28  March  1996,  at  7:00 
pm,  in  the  Board  Room  of  the  Oxnard 
Harbor  District,  105  East  Hueneme 
Road,  Port  Hueneme,  California. 

4.  Significant  Issues:  The  only 
possible  signihcant  issue  at  this  time 
may  be  related  to  disposal  of  dredged 
material  if  testing  shows  sediments  are 
contaminated  and  require  special 
handling. 

5.  Other  Environmental  Review  and 
Consultation:  Environmental  review  and 
consultation  as  required  by  Sections  401 
and  404  of  the  Clean  Water  Act,  as 
amended,  (33  U.S.C.  1341  and  1344); 
the  Fish  and  Wildlife  Coordination  Act 
(16  U.S.C.  661  et  seq.)‘,  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470  et  seq.);  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.): 
Executive  Order  11990,  “Prote^on  of 
Wetlands,”  (24  May  1977);  and  other 
applicable  statutes  or  regulations  will  be 
conducted  concurrently  with  the  EIR/ 
EIS  review  process. 

6.  Schedule:  We  estimate  the  draft 
EIR/EIS  will  be  made  available  to  the 
public  in  Spring  of  1997. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-6930  Filed  3-21-96;  8:45  am] 
BILUNO  CODE  3710-KF-M 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Ocean  City, 
Maryland,  and  Vicinity  Water 
Resources  Feasibility  Study  at  Ocean 
City,  in  Worcester  County,  Maryland; 
Correction 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Correction  to  Notice  of  Intent. 

SUMMARY:  Reference  NOI  published  in 
Federal  Register  on  Thursday,  February 
29, 1996,  Volume  61,  number  41,  pages 
7778-9.  This  document  contains 
corrections  to  the  Notice  of  Intent 


published  for  the  Ocean  City,  Maryland, 
and  Vicinity  Water  Resources 
Feasibility  Study  and  Draft 
Environmental  Impact  Statement  (EIS). 
The  corrections  relate  to  the  types  of 
documents  to  be  prepared  and  the  dates 
that  the  draft  documents  will  be 
available  for  public  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  actions, 
draft  Programmatic  ffiS,  and 
Supplemental  EIS’s  can  be  addressed  to 
Ms.  Stacey  Marek,  Study  Manager, 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-PC,  P.O. 
1715,  Baltimore,  Maryland  21203-1715, 
telephone  (410)  962-4977.  E-mail 
address: 

ocwr€)ccmail.nab.usace.army.mil. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  Ocean  City 
feasibility  study  will  address  four 
different  water-related  problems  in  the 
Maryland  coastal  bay  area  as  separate 
report  components.  The  components 
include  (1)  the  restoration  of  the 
northern  end  of  Assateague  Island;  (2) 
long-term  sand  placement  opportunities 
along  Ocean  City  and  Assateague  Island 
shorelines;  (3)  restoration  of  terrestrial 
and  aquatic  habitat;  and  (4)  navigation 
improvements  to  the  harbor,  inlet,  and 
Thorofare  channel.  The  Assateague 
Island  Restoration  component  will  be 
completed  earlier  than  the  other  3 
components  due  to  a  potentially 
imminent  breach  of  Assateague  Island. 
The  original  schedule  completion  date 
for  the  draft  Ocean  Qty,  Maryland,  and 
Vicinity  Water  Resources  Feasibility 
Report  and  DEIS  was  June  1997. 

Need  for  Correction:  As  published, 
the  original  NOI  failed  to  clarify  that  a 
Programmatic  EIS,  addressing  general 
impacts  of  the  overall  project  and 
specific  impacts  of  the  Assateague 
Island  restoration,  would  be  available 
hrst,  followed  by  a  separate 
supplemental  EIS  addressing  the 
remaining  project  components,  and  to 
identify  the  dates  the  documents  would 
be  available  for  public  review. 

Correction  of  Publication: 
Accordingly,  the  Federal  Register 
published  on  Thursday,  February  29, 
1996,  Volume  61,  niunber  41,  pages 
7778-9,  is  corrected  as  follows:  On  page 
7778,  in  the  Summary  paragraph, 
substitute  the  following  for  the  final 
sentence: 

A  Programmatic  EIS  addressing  the 
general  actions  and  impacts  of  the 
overall  proposed  study  and  the  specific 
actions  and  impacts  of  the  Assateague 
Island  Restoration  component  will  be 
prepared  and  provided  for  public 
review  in  March  1977.  Subsequently, 


separate  Supplemental  EIS  will  be 
prepared  for  the  study  components 
addressing  long-term  sand  placement; 
restoration  of  terrestrial  and  aquatic 
habitat;  and  navigation  improvements  to 
the  harbor,  inlet,  and  Thorofare  channel. 
The  Supplemental  EIS  will  be  provided 
for  public  review  in  October  1997. 

On  page  7778,  in  item  number  7,  line 
2;  and  on  page  7779,  in  item  7,  line  2: 
substitute  “environmental  dociunents” 
for  “DEIS.”  On  page  7779,  in  item 
number  10,  substitute  the  following: 

The  draft  Programmatic  EIS  addressing 
the  general  actions  and  impacts  of  the 
overall  Ocean  City,  Maryland,  Water 
Resources  Feasibility  Study  and  the 
specific  actions  and  impacts  of  the 
Assateague  Island  Restoration  is 
scheduled  to  be  available  for  public 
review  in  Mar.  1997;  a  Supplemental 
EIS  addressing  the  specific  actions  and 
impacts  of  the  remaining  3  study 
components  are  scheduled  to  be 
available  for  public  review  in  October 
1977. 

Gregory  D.  Showaher, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-6924  Filed  3-21-96;  8:45  am] 
BILLINO  CODE  3710-41-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Public  Forum 

AGBtCY:  National  Assessment 
Governing  Board,  Education. 

action:  Notice  of  information  collection 
activity. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  National  Assessment  Governing 
Board  (NAGB)  has  submitted  an 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
for  approval  of  the  collection  abstracted 
below.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument 
and  explanatory  materials. 

DATES:  Comments  must  be  submitted  on 
or  before  April  22, 1996. 

FOR  FURTHER  l^rORMATION  OR  A  COPY 
CONTACT:  Susan  Cooper  Loomis,  NAEP 
ALS  Project  Director,  American  College 
Testing,  2201  N.  Dodge  Street,  Iowa 
City,  Iowa  52243.  Copies  of  the 
complete  ICR  and  accompanying 
appendices  may  be  obtained  finm  the 
NAEP  ALS  Project  Director  at  the 
address  above. 
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SUPPLEMENTARY  INFORMATION: 

Title:  NAEP  Consumer  Survey 
Research  Study  of  the  Achievement 
Levels  for  the  U.S.  History  NAEP  and 
the  Geograplw  NAEP. 

Abstract.  The  purpose  of  this 
information  collection  activity  is  to 
gather  information  for  NAGB  regarding 
&e  achievement  levels  set  for  the  1994 
NAEP  in  U.S.  History  and  in  Geography. 
In  particular.  Congress  has  deem^  that 
the  achievement  levels  must  be  shown 
to  be  reasonable,  valid,  and  informative 
to  the  public.  This  survey  is  designed  to 
collect  responses  firom  individuals  who 
are  likely  to  have  some  interest  in  the 
ALS  process  (having  been  invited  in 
1994  to  nominate  individuals  to  serve  as 
panelists  for  the  ALS  process)  and 
individuals  who  are  likely  to  have  some 
interest  in  the  subjects  for  which 
achievement  levels  have  been 
developed. 

A  report  has  been  developed  in  the 
form  of  a  newspaper  (The  NAEP 
Reporter)  to  provide  respondents 
information  about  the  NAEP,  and  about 
the  achievement  levels.  The 
“newspaper”  report  was  developed  as  a 
means  of  provicUng  information  in  a 
format  that  would  be  interesting  to  the 
respondent.  Unlike  actual  newspaper 
articles  that  have  reported  on  the 
recently-released  results  of  the  NAEP, 
this  account  does  not  judge  the 
outcomes  regarding  student 
performances.  That  is,  this  report  is 
objective  and  neither  applauds  nor 
decries  the  performance  of  students  on 
the  NAEP. 

A  brief  questionnaire  elicits  responses 
to  questions  regarding  the  usefulness 
and  informativeness  of  the  achievement 
levels  for  rep>orting  NAEP  results.  The 
survey  is  printed  on  a  postage-paid,  self- 
mailer  card. 

No  third  party  notification  or  public 
disclosing  burden  is  associated  with 
this  collection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  20, 1995. 

Burden  Statement:  The  estimated 
total  respondent  burden  is  924  hoiurs, 
and  the  average  brnden  per  respondent 
is  .44  hours.  This  is  a  one-time  survey. 
Individuals  included  in  the  survey  will 
not  be  contacted  for  follow-up 
comments.  This  burden  estimate 
includes  .33  hours  to  read  the  stimulus 
piece  (newspaper)  and  .11  hours  to  read 
and  respond  to  the  questionnaire. 


No  small  businesses  nor  other  small 
entities  are  included  in  the  survey. 

Respondents/Affected  Entities:  Parties 
affected  by  this  information  collection 
are  persons  included  in  a  broadly 
representative  sample  including  persons 
identified  as  nominators  of  achievement 
levels-setting  (ALS)  panelists  for  pilot 
studies  and  ALS,  as  well  as  samples  of 
subscribers  to  The  Smithsonian 
magazine  (for  U.S.  History)  and  The 
National  Geographic  for  geography. 

Estimated  Number  of  Respondents: 
2100  in  this  collection. 

Estimated  Total  Annual  Burden  of 
Respondents:  924  hours  for  this 
collection. 

Frequency  of  Collection:  One  time 
only. 

^nd  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  address.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Wendy  Taylor,  Desk  Officer 
for  NAGB,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  March  18, 1996. 

Roy  Tniby, 

Executive  Director. 

[FR  Doc.  96-6830  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4000-01-M 


Notice  of  Waivers  Granted  by  the  U.S. 
Secretary  of  Education  UrKfer  the 
Authority  of  the  Eiementary  and 
Secondary  Education  Act  and  the 
Goais  2000:  Educate  America  Act 

SUMMARY:  States  and  communities  have 
new  opportunities  for  flexibility  in  the 
use  of  Federal  education  funds  in  order 
to  improve  school  effectiveness  and 
academic  achievement.  The  Improving 
America’s  Schools  Act  (Pub.  L.  103- 
382),  (which  reauthorized  the 
Elementary  and  Secondary  Education 
Act  (ESEA)),  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227)  (Goals 
2000),  and  the  School-to-Work 
Opportunities  Act  (Pub.  L.  103-239) 
provide  States,  school  districts,  and 
other  eligible  waiver  applicants  with 
significant  new  opportunities  to  seek 
waivers  of  certain  requirements  of 
Federal  education  programs  in  order  to 
improve  teaching  and  learning. 

As  of  December  31, 1995,  85  waiver 
requests  had  been  approved  by  the  U.S. 
Department  of  Education  and  11  waiver 
requests  had  been  denied.  This  notice 
identifies  the  71  waiver  requests 
approved  by  the  U.S.  Department  of 
Education  under  the  above  waiver 
authorities  firam  July  1, 1995  through 
December  31, 1995.  (The  other  14  were 


described  in  a  previous  notice.)  This 
notice  also  identifies  the  three 
additional  States  that  have  had  their 
Education  Flexibility  (Ed-Flex) 
Partnership  Demonstration  Program 
applications  approved  and  been 
delegated  the  Secretary’s  waiver 
authority  under  the  Goals  2000:  Educate 
America  Act  during  this  time  period. 

Notably,  in  addition  to  the  waivers  of 
targeting  and  within  district  allocation 
provisions  described  in  the  earlier 
notice,  this  notice  includes,  among 
others,  waivers  that  have  been  approved 
regarding  provisions  governing  ffie 
statutory  poverty  thresholds  for 
implementing  s^oolwide  programs 
imder  Title  I,  the  proportions  of  funds 
devoted  to  professional  development  in 
core  subject  areas  under  the  Eisenhower 
Professional  Developmnent  Program, 
the  formation  of  consortia  under  the 
Perkins  Vocational  and  Applied 
Technology  Education  Act,  and  the 
Public  Charter  Schools  Program.  Copies 
of  revised  draft  Waiver  Guidance,  which 
provides  examples  of  waivers  and 
explains  the  waiver  authorities  in  detail, 
are  available  from  the  U.S.  Department 
tof  Education  at  (202)  401-7801. 

Application  Approvals:  From  July  1, 
1995  through  December  31, 1995,  the 
Secretary  approved  71  applications  for 
waivers  and  three  applications  for  Ed- 
Flex.  The  successful  applicatiems  are 
listed  in  this  notice,  which  is  published 
as  provided  for  in  section  14401(g)  of 
the  ESEA  and  section  311(g)  of  Goals 
2000.  Each  waiver  application  is 
reviewed  and  evaluated  based  on  its 
individual  merits  in  accordance  with 
the  statutory  criteria. 

(A)  Waivers  Approved  Under  the 
General  Waiver  Authority  in  Section 
14401  of  the  ESEA 

(1)  Name  of  Applicant:  Monmouth 

Public  Schools,  Monmouth,  IL. 

Requirements  Waived:  Sections 
1113(b)(1)(A)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  July  2, 1995. 

(2)  Name  of  Applicant:  Franklin  Area 

School  District,  Franklin,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  July  11, 1995. 

(3)  Name  of  Applicant:  Tri-Valley 

School  District,  Valley  View,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  July  12, 1995. 

(4)  Name  of  Applicant:  Blount  County 

Schools,  Maryville,  TN. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 
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Duration  of  Waiver;  One  year. 

Date  Granted:  July  27, 1995. 

(5)  Name  of  Applicant:  Mifflin  County 

School  District,  Yeagertown,  PA. 
Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  Years. 

Date  Granted:  July  27, 1995. 

(6)  Name  of  Applicant;  Edgecombe 

County  Schools,  Tarboro,  NC. 
Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  July  30, 1995. 

(7)  Name  of  Applicant:  Montebello 

Unified  School  District,  Montebello, 
CA. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  July  30, 1995. 

(8)  Name  of  Applicant:  Windber  Area 

School  District,  Windber,  PA. 
Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  July  30, 1995. 

(9)  Name  of  Applicant:  Tamaqua  Area 

School  District,  Tamaqua,  PA. 
Requirement  Waived:  Section 
1113(c)(2)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  August  3, 1995. 

(10)  Name  of  Applicant:  Puerto  Rico 
Department  of  Education,  San  Juan, 
PR. 

Requirement  Waived:  Section 
1113(a)(5)  of  the  ESEA. 

Duration  of  Waiver  Three  years. 

Date  Granted:  August  4, 1995. 

(11)  Name  of  Applicant:  DuBois  Area 
School  District,  DuBois,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  5, 1995. 

(12)  Name  of  Applicant:  Greene  County 
School  District,  Greeneville,  TN. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  Two  years. 

Date  Granted:  August  5, 1995. 

(13)  Name  of  Applicant:  Hempfield 
School  District,  Landisville,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  5, 1995. 

(14)  Name  of  Applicant:  Kentucky 
Elepartment  of  Education. 

Requirement  Waived:  Section 
14601(b)  of  the  ESEA  only  with 
respect  to  date  of  enactment  of  State 
law. 

Duration  of  Waiver:  Until  July  1, 

1996. 

Date  Granted:  August  5, 1995. 

(15)  Name  of  Applicant:  Manitowoc 
Public  School  District,  Manitowoc, 
WI. 


Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted;  August  5, 1995. 

(16)  Name  of  Applicant:  North 
Schuylkill  Si^ool  District,  Ashland, 
PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  August  5, 1995. 

(17)  Name  of  Applicant:  Northwestern 
Lehigh  School  District,  New 
Tripoli,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

EhuBtion  of  Waiver:  One  year. 

Date  Granted:  August  5, 1995. 

(18)  Name  of  Applicant;  Belle  Vernon 
Area  School  District,  Belle  Vernon, 
PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B),  1113(c)(1),  and 
1113(c)(2)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  22, 1995. 

(19)  Name  of  Applicant:  Jefferson 
County  Public  Schools,  Louisville, 
KY. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  August  22, 1995. 

(20)  Name  of  Applicant:  Belleville 
Township  High  School  District, 
Belleville,  IL. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Dilation  of  Waiver:  Three  years. 

Date  Granted:  August  23, 1995. 

(21)  Name  of  Applicant:  Gadsden 
County  School  District,  Quincy,  FL. 

Requirement  Waived:  Se^on 
1113(a)(3)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  August  23, 1995. 

(22)  Name  of  Applicant:  Northwest  Tri- 
County  Intermediate  Unit  5  Title  n 
Consortium,  Edinboro,  PA. 

Requirement  Waived:  Section  2206(b) 
of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  23, 1995. 

(23)  Name  of  Applicant:  Riverview 
Intermediate  Unit  6  Title  n 
Consortium,  Shipmnville,  PA. 

Requirement  Waived:  Section  2206(b) 
of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  24, 1995. 

(24)  Name  of  Applicant:  Trinity  Area 
School  District,  Washington,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  31, 1995. 

(25)  Name  of  Applicant:  Berwick  Area 
School  District,  Berwick,  PA. 


Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  September  5, 1995. 

(26)  Name  of  Applicant:  Campbell 
County  Boai^  of  Education, 
Jacksbioro,  TN. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  10, 1995. 

(27)  Name  of  Applicant:  Puerto  Rico 
Department  of  Education,  San  Juan, 
PR. 

Requirement  Waived:  Section 
1113(a)(3)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  September  11, 1995. 

(28)  Name  of  Applicant:  Warwick 
School  District.  Lititz,  PA. 

Requirement  Waived;  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiven  Three  years. 

Date  Granted:  September  11, 1995. 

(29)  Name  of  Applicant:  Clarkston 
School  District,  Clarkston,  WA. 

Requirement  Waived:  Section 
1114(a)(1)(A)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  September  15, 1995. 

(30)  Name  of  Applicant:  Octorara  Area 
School  District,  Atglen,  PA. 

Requirement  Waived:  Section 
1113(c)(2)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  15, 1995. 

(31)  Name  of  Applicant:  Santa  Maria 
Joint  Union  High  School  District, 
Santa  Maria,  CA. 

Requirements  Waived:  Section 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiven  Three  years. 

Date  Granted:  September  15, 1995. 

(32)  Name  of  Applicant:  Chula  Vista 
Elementary  School  District,  Chula 
Vista,  CA. 

Requirement  Waived;  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver.  One  year. 

Date  Granted;  September  25, 1995. 

(33)  Name  of  Applicant;  Columbia 
Heights  Public  Schools,  Columbia 
Heights,  MN. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver.  One  year. 

Date  Granted;  September  25, 1995. 

(34)  Name  of  Applicant:  Kutztown  Area 
School  District,  Kutztown.  PA. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiven  Three  years. 

Date  Granted:  September  25, 1995. 

(35)  Name  of  Applicant:  Northern 
Lehigh  School  District,  Slatington, 
PA. 

Requirement  Waived;  Section 
1113(a)(2)(B)  of  the  ESEA. 
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Duration  of  Waiver:  Three  years. 

Date  Granted:  September  25, 1995. 

(36)  Name  of  Applicant:  Juniata  County 
School  District,  Mifflintown,  PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B),  1113(c)(1)  and 
1113(c)(2)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  27, 1995. 

(37)  Name  of  Applicant:  Orland  School 
District,  Orland  Park,  IL. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  27, 1995. 

(38)  Name  of  Applicant:  Pimxsatawney 
Area  School  District, 

Punxsatawney,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  27, 1995. 

(39)  Name  of  Applicant:  Conestoga 
Valley  School  District,  Leola,  PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  28, 1995. 

(40)  Name  of  Applicant:  Oil  City  School 
District,  Oil  City,  PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  September  28, 1995. 

(41)  Name  of  Applicant:  White 
Mountains  Regional  School  District, 
Whitefield,  NH. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2). 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  28, 1995. 

(42)  Name  of  Applicant:  Wyalusing  Area 
School  District,  Wyalusing,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  28, 1995. 

(43)  Name  of  Applicant:  Federal  Way 
Public  Schools,  Federal  Way,  WA. 

Requirement  Waived:  Section 
1114(a)(1)(A)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  October  2, 1995. 

(44)  Name  of  Applicant:  Scranton 
School  District,  Scranton,  PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B),  1113(c)(1)  and 
1113(c)(2)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  2, 1995. 

(45)  Name  of  Applicant:  East  Moline 
School  District,  East  Moline,  IL. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 


Date  Granted:  October  3, 1995.  ' 

(46)  Name  of  Applicant:  Cincinnati 
Public  Schools,  Cincinnati,  OH. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  4, 1995. 

(47)  Name  of  Applicant:  Alexandria 
Public  Schools,  School  District  206, 
Alexandria,  Minnesota. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  October  5, 1995. 

(48)  Name  of  Applicant:  Lehighton  Area 
School  District,  Lehighton,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B). 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  11, 1995. 

(49)  Name  of  Applicant:  Modesto  City 
Schools,  Modesto,  CA. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  October  12, 1995. 

(50)  Name  of  Applicant:  Coatesville 
Area  School  District,  Coatesville, 
PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  25, 1995. 

(51)  Name  of  Applicant:  Goldendale 
Public  Schools,  Goldendale,  WA. 

Requirement  Waived:  Section 
1114(a)(1)(A)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  October  25, 1995. 

(52)  Name  of  Applicant:  Jersey  Shore 
Area  School  District,  Jersey  Shore, 
PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  October  25, 1995. 

(53)  Name  of  Applicant:  Meriwether 
County  School  System,  Greenville, 
GA. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  25, 1995. 

(54)  Name  of  Applicant:  Jefferson 
County  Public  Schools,  Golden,  CO. 

Requirements  Waived:  Sections 
1113(c)(1)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  27, 1995. 

(55)  Name  of  Applicant:  Laurel 
Highlands  School  District, 
Uniontown,  PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  27, 1995. 


(56)  Name  of  Applicant:  Northampton 
Area  School  District,  Northampton, 
PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  27, 1995. 

(57)  Name  of  Applicant:  Worth  Schools, 
Worth,  IL. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  October  27, 1995. 

(58)  Name  of  Applicant:  Kiski  Area 
School  District,  Vandergrift,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  November  22, 1995. 

(59)  Name  of  Applicant:  Burbank  School 
District  111,  Burbank,  IL. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  December  1, 1995. 

(60)  Name  of  Applicant:  Highlands 
School  District,  Natrona  Heights, 
PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  December  1, 1995. 

(61)  Name  of  Applicant:  Lake-Lehman 
School  District,  Lehman,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  December  1, 1995. 

(62)  Name  of  Applicant:  Maine  School 
Administrative  District  #57, 
Waterboro,  ME. 

Requirements  Waived:  Sections 
1113(a)(2)(B),  1113(c)(1),  and 
1113(c)(2)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  December  1, 1995. 

(63)  Name  of  Applicant:  Nebraska 
Department  of  Education  on  behalf 
of  the  Nebraska  Coordinating 
Commission  for  Postsecondary 
Education,  Lincoln,  NE. 

Requirement  Waived:  Section  2206(b) 
of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  December  1, 1995. 

(64)  Name  of  Applicant:  Palmdale 
School  District,  Palmdale,  CA. 

Requirements  Waived:  Sections 
1113(b)(1)(A)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Two  years. 

Date  Granted:  December  1, 1995. 

(65)  Name  of  Applicant:  Placerville 
Union  School  District,  Placerville, 
CA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Notices 


11819 


ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  December  1, 1995. 

(B)  Waivers  Approved  Under  the  Special 
Waiver  Authority  in  Section  1113(a)(7) 
of  the  ESEA 

(1)  Name  of  Applicant:  Omaha  School 

District,  Omaha,  NE. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  ESEA 
reauthorization  period. 

Date  Granted:  September  12, 1995. 

(2)  Name  of  Applicant:  Woodland  Hills 

School  District,  Pittsburgh,  PA. 
Requirements  Waived:  Se^ons 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Dvuation  of  Waiver:  Three  years. 

Date  Granted:  September  28, 1995. 

(3)  Name  of  Applicant:  Lynchburg  City 

Schools,  Lynchburg,  Va. 
Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Ehuntion  of  Waiver:  One  year  (in  part) 
and  three  years  (in  part). 

Date  Granted:  October  2, 1995. 

(4)  Name  of  Applicant:  New 

Kensington-Amold  School  District, 
Arnold,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  October  17, 1995. 

(C)  Waiver  Approved  Under  the  Public 
Charter  Schools  Waiver  Authority  in 
Section  1 0304( e)  of  the  ESEA 

(1)  Name  of  Applicant:  Massachusetts 
Department  of  Education. 
Requirement  Waived:  Section 
10302(a)  of  Title  X,  Part  C  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  July  31, 1995. 

(D)  Waivers  Approved  Under  the  Waiver 
Authority  in  Section  311  of  the  Goals 
2000:  Educate  America  Act 

(1)  Name  of  Applicant:  Oregon 
Department  of  Education. 
Requirements  Waived:  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  at  34  CFR  Sections 
403.190  and  403.116(c)(1). 

Duration  of  Waiver:  Four  years. 

Date  Granted:  August  3, 1995. 

(E)  States  Designated  Ed-Flex  States 
Under  the  Education  Flexibility 
Partnership  Demonstration  Program  in 
section  311(e)  of  the  Goals  2000: 
Educate  America  Act 

(1)  Name  of  Applicant:  Massachusetts. 
Duration  of  Ed-Flex  Authority:  Five 
years. 


Date  Granted:  August  19, 1995. 

(2)  Name  of  Applicant:  Kansas. 

Diuntion  of  Ed-Flex  Authority:  Five 

years. 

Date  Granted:  August  20, 1995. 

(3)  Name  of  Applicant:  Ohio. 

Duration  of  Ed-Flex  Authority:  Five 

years. 

Date  Granted:  September  27, 1995. 

(F)  Correction  to  Previous  Federal 
Register  Notice 

In  the  description  of  the  Lancaster 
School  District,  PA  waiver,  60  FR  44391 
(August  25, 1995)  described  two  of  the 
district’s  elementary  schools  as 
otherwise  ineligible  for  Title  I  funds. 
These  two  schools  have  poverty  levels 
below  the  district  average,  but  are 
eligible  to  receive  Title  I  funds 
irrespective  of  the  waiver. 

FOR  FURTHER  INFORMATION  CONTACT: 
Collette  Roney  at  the  Department’s 
Waiver  Assistance  Line,  (202)  401-7801. 
Copies  of  Waiver  Guidance  are  also 
available  at  this  number. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dated:  February  16, 1996. 

Marshall  S.  Smith, 

Under  Secretary. 

(FR  Doc.  96-6879  Filed  3-21-96;  8:45  am] 
BHiJNQ  CODE  4000-«1-P 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  EA-113] 

Application  to  Export  Electricity 
D^ec  Power  Seraices,  Inc. 

AGBICY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Destec  Power  Services,  Inc. 
(Destec)  has  requested  authorization  to 
export  electric  energy  to  Mexico.  Elestec 
is  a  marketer  of  electric  energy.  It  does 
not  own  or  control 'any  electric 
generation  or  transmission  facilities. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  22, 1996. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0350. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Office)  202-586- 


9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLBI»ITARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C  §824a(e)). 

On  March  11, 1995,  Destec  filed  an 
application  with  the  Office  of  Fossil 
^ergy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Mexico  pursuant  to 
section  202(e)  of  the  FPA.  Destec  neither 
owns  nor  controls  any  facilities  for  the 
transmission  or  distribution  of 
electricity,  nor  does  it  have  a  franchised 
retail  service  area.  Rather,  Destec  is  a 
power  marketer  authorized  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  to  engage  in  the  wholesale  sale 
of  electricity  in  interstate  commerce  at 
negotiated  rates  pursuant  to  its  filed  rate 
schedules. 

In  its  application,  Destec  proposes  to 
sell  electric  energy  to  Mexico.  The 
electric  energy  Elestec  proposes  to 
transmit  to  Mexico  would  be  purchased 
from  electric  utilities  and  Federal  power 
marketing  agencies  in  the  United  States. 
Destec  asserts  that  such  energy  would 
be  surplus  to  the  requirements  of  the 
entities  from  which  it  would  be 
purchased.  Destec  would  arrange  for  the 
exported  energy  to  be  wheeled  from  the 
selling  entities,  over  existing  domestic 
transmission  facilities,  and  delivered  to 
the  foreign  purchaser  over  one  or  more 
of  the  following  international 
transmission  lines  for  which 
Presidential  permits  (PP)  have  been 
previously  issued:  San  Ehego  Gas  and 
Electric  Company’s  (SE)G&E)  230- 
kilovolt  (kV),  Miguel-Tijuana 
transmission  line  (PP-68);  the  SDG&E 
230-kV  line  at  Imperial  Valley  (PP-79); 
El  Paso  Electric  Company’s  115-kV  lines 
at  Diahlo,  New  Mexico  (PP-92)  and 
Ascarate,  Texas  (PP— 48-A);  Central 
Power  and  Light  Company’s  138-kV  and 
69-kV  transmission  lines  at  Brownsville, 
Texas  (PP-94);  and  the  138-kV 
transmission  lines  permitted  to 
Mexico’s  Comision  Federal  de 
Electriddad  at  Eagle  Pass  (PP-50), 
Loredo  (PP-57),  and  Falcon  Dam  (PP- 
57)  in  Texas. 

Procedural  Matters 

Any  persons  desiring  to  be  heard  or 
to  protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Fifteen  copies  of 
such  petitions  and  protests  should  be 
filed  with  the  E)OE  on  or  before  the  date 
listed  above.  Additional  copies  are  to  be 
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filed  directly  with:  Mr.  John  J. 
Staufiacher,  Director,  Public  Affairs, 
Destec  Energy,  Inc.  2500  CityWest  Blvd., 
Suite  150,  Houston,  Texas  77042  and  W. 
Eric  Dennison,  Attorney,  at  the  same 
address. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC,  on  March  18, 
1996. 

Anthony  J.  Como, 

Director,  Office  of  Coal  &•  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  96-7023  Filed  3-21-96;  8:45  am] 

BI  LUNG  CODE  6460-01-P 


Office  of  Fossil  Energy 

pocket  No.  FE  C&E  96-02— Certification 
Notice— 150] 

Clark  Public  Utilities;  Notice  of  Filing 
of  Coal  Capability  Powerplant  and 
Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  filing. 

summary:  On  March  6, 1996,  Clark 
Public  Utilities  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy, 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  piu^uant  to 


FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  IDepartment  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  Federal  Register  that 
a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 

Owner:  Clark  Public  Utilities 
Operator:  Cogentrix  of  Vancouver,  Inc. 
Location:  Vancouver,  Washington 
Plant  Configuration:  Combined  cycle 
Capacity:  248  megawatts 
Fuel:  Natural  gas 
Purchasing  Entities:  Clark  Public 
Utilities 

In-Service  Date:  September,  1997 

Issued  in  Washington,  D.C,  March  15, 
1996. 

Anthony  J.  Como, 

Director,  Office  of  Coal  S'  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  96-7021  Filed  3-21-^;  8:45  am] 
BILLING  CODE  64S0-01-M 


Federal  Energy  Regulation 
Commission 

[Docket  No.  ER96-1040-000] 

CoEnergy  Trading  Company;  Notice  of 
Issuance  of  Order 

March  18, 1996. 

On  February  8, 1996,  CoEnergy 
Trading  Company  (CoEnergy)  submitted 
for  filing  a  rate  schedule  under  which 
CoEnergy  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  CoEnergy  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  CoEnergy 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  CoEnergy. 

On  March  14, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CoEnergy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  CoEnergy  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CoEnergy’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
15, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  fi-om  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-6909  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP96-176-<M)0] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing  of 
Calculations  of  Excess  Revenues 

March  18, 1996. 

Take  notice  that  on  March  13, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  filed  its  Calculations  of 
Excess  Revenues. 

Columbia  states  that  prior  to  February 
1, 1996,  in  accordance  with  the  former 
Section  37  (Crediting  of  Excess 
Revenues)  of  the  General  Terms  and 
Conditions  (GTC)  of  Columbia’s  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Columbia  credited  Excess  Revenues 
from  certain  rate  schedules  to  applicable 
Firm  Transportation  Customers. 
Pursuant  to  GTC  Section  37.3,  Columbia 
was  required  to  calculate  the  Excess 
Revenues  for  each  Applicable  Rate 
Schedule  at  the  earlier  of  the  end  of 
each  12-month  period  such  rates  were 
in  effect,  or  as  of  the  date  such  rates 
were  superseded  by  a  subsequent  rate 
proceeding.  Moreover,  within  60  days 
after  the  end  of  each  such  period, 
Coliunbia  was  required  to  return  the 
Excess  Revenues  through  dollar  credits 
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to  Firm  Transportation  Customer  bills. 
Finally,  GTC  Section  37.3  required  the 
concurrent  filing  of  Excess  Revenues 
calculations  for  each  Applicable  Rate 
Schedule  with  the  Commission. 

On  August  1, 1995,  Columbia  filed  a 
Section  4(e)  general  rate  proceeding  in 
Docket  No.  RP95— 408,  proposing,  inter 
alia,  termination  of  Excess  Revenues 
crediting  and  deletion  of  Section  37  of 
the  GTC.  By  order  dated  August  31, 

1995,  the  Commission  allowed 
Columbia  to  terminate  GTC  Section  37 
effective  February  1, 1996. 

Consistent  with  the  former  GTC 
Section  37,  Columbia  states  that  it  is 
returning  such  Excess  Revenues 
concurrently  with  the  filing  of  this 
report  through  dollar  credits  to  Firm 
Transportation  Customer  bills. 

Columbia  also  states  that  it  did  not  meet 
the  revenue  threshold  for  Rate  Schedule 
ITS,  nor  did  it  collect  any  revenues 
under  Rate  Schedule  ISS  during  the 
three-month  period  of  November  1, 

1995,  through  January  31, 1996. 
Columbia  further  states  that  it  is 
crediting  $181,186  of  Excess  Revenues 
attributable  to  Rate  Schedule  SIT. 
Columbia  further  reserves  its  right  to 
make  a  subsequent  filing  to  reflect 
adjustments  applicable  to  prior  Excess 
Revenues  crediting  periods. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  rules  and  Regulations.  All 
such  motions  or  protests  must  be  filed 
on  or  before  March  25, 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  token,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Lois  O.  Cashell, 

Secretary. 

IFR  Doc.  96-6906  Filed  3-21-96;  8:45  ami 
BI  LUNG  CODE  <717-01-111 


[Docket  No.  ER9&-1751-001] 

ConAgra  Energy  Services,  Inc.;  Notice 
of  Filing 

March  18, 1996. 

T8dce  notice  that  on  February  23, 1996, 
ConAgra  Energy  Services,  Inc.  tendered 
for  filing  a  Notice  of  Succession 
notifying  FERC  that  ConAgra  Energy 


Services  was  incorporated  on  December 
29, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  28. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6913  Filed  3-21-96;  8:45  am] 
BILLMG  CODE  <717-01-M 


[Docket  No.  TM96-7-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  18, 1996. 

Take  Notice  that  on  March  13, 1996 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  April  1, 
1996. 

ESNG  states  that  the  purpose  of  this 
filing  is  twofold:  (1)  to  "track” 
Transcontinental  Gas  Pipe  Line 
Corporation’s  (Transco)  revised  fuel 
retention  percentages  for  injecting  gas 
into  storages  (see  Transco’s  Fifth 
Revised  Sheet  No.  29)  effective  April  1, 
1996;  and  (2)  to  “track”  changes  in 
ESNG’s  pipeline  suppliers’  storage 
service  rates,  also  effective  April  1, 

1996. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  iiiterested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  EiC  20426, 
in  accordance  with  Rule  211  and  Rule 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 


Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6904  Filed  3-21-96;  8:45  am] 
BILLMG  CODE  <717-01-M 


[Docket  No.  ER96-719-001] 

MidAmerican  Energy  Company;  Notice 
of  Filing 

March  18, 1996. 

Take  notice  that  MidAmerican  Energy 
Company  on  March  11, 1996  tendered 
for  filing  proposed  changes  in  its  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
3  and  Original  Volume  No.  4.  The 
proposed  changes  consist  of  the 
following: 

1.  First  Revised  Sheet  No.  16  of  Network 
Transmission  Tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  3  superseding 
Original  Sheet  No.  16;  and 

2.  First  Revised  Sheet  No.  16  of  Point-to- 
Point  Transmission  Tariff,  FERC  Electric 
Tariff,  Original  Sheet  No.  26. 

3.  First  Revised  Sheet  No.  33  of  Point-to- 
Point  Transmission  Tariff.  FERC  Electric 
Tariff,  Original  Volume  No.  4.  superseding 
Original  Sheet  No.  33. 

4.  First  Revised  Sheet  No.  34  of  Point-to- 
Point  Transmission  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  4.  superseding 
Original  Sheet  No.  34. 

5.  First  Revised  Sheet  No.  38  of  Point-to- 
Point  Transmission  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  4,  superseding 
Original  Sheet  No.  38. 

MidAmerican  states  that  it  is 
submitting  these  changes  in  compliance 
with  the  Commission’s  February  27, 
1996,  order  in  Docket  No.  ER96-719- 
000  and  to  conform  the  number  of 
yearly  extensions  a  customer  may  obtain 
for  commencement  of  service  under 
Section  7.9  of  its  Point-to-Point 
Transmission  Tariff  to  the  Commission’s 
Open  Access  NOPR’s  pro  forma  tariffs. 

Copies  of  the  filing  were  served  upon 
MidAmerican ’s  jurisdictional  customers 
under  the  applicable  tariffs  and  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Any  person  desiring  to  the  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedvire  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Mmtdi  26, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6911  Filed  3-21-96;  8:45  ami 
BMJJNQ  CODE  STIT-OI-M 


[Docket  No.  RP96-174-000] 

Pacific  Interstate  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  18, 1996. 

Take  notice  that  on  March  14, 1996, 
Pacific  Interstate  Transmission 
Company  (PITCO)  tendered  for  filing 
and  acceptance  additional  tariff  sheets 
revising  its  Rate  Schedule  CQS-1. 

PITCO  requests  an  effective  date  of  May 
1, 1996. 

PITCO  states  that  its  proposed  tariff 
changes  would  allow  PITC^  to  credit  its 
cost-of-service  billings  to  its  sole  current 
customer.  Southern  ^lifomia  Gas 
Company  (SoCalGas),  (1)  amounts  it 
receives  for  releases  of  capacity  on  the 
Pacific  Gas  Transmission  Company  and 
Northwest  Pipeline  Corporation  systems 
as  a  Part  284  shipper  on  such  systems 
up  to  the  maximum  liability  SoCalGas 
may  have  to  PITCO  for  such  released 
capacity,  and  (2)  amounts  attributable  to 
the  reservation  charge  portion  of  sales 
by  PITCO  of  any  gas  deemed  excess  by 
SoCalGas  and  which  is  above  any 
minimum  take-or-pay  obligations  of 
SoCalGas  to  PITCO. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-6905  Filed  3-21-96: 8:45  am] 

8HJJNQ  CODE  STIT-OI-M 


[Docket  No.  ER95-1096-001] 

PacifiCoq);  Notice  of  Rling 

March  18, 1996. 

Take  notice  that  on  February  22, 1996, 
PacifiCorp  tendered  for  filing  in 
compliance  with  the  Commission’s 
Order  dated  February  16, 1996  in  docket 
No.  ER95-1096-000  a  proposed  revision 
to  PadfiCorp’s  FERC  Cedric  Tariff, 
Original  Volume  No.  9  (Network  Tariff). 

PacifiCorp  proposes  to  revise  the 
Network  Tariff  by  removing  from  the 
definition  of  “Eligible  Customers’’  the 
phrase  “any  retail  customer  of 
PadfiCorp  or  any  entity  for  which  the 
Commission  may  not  order  the 
provision  of  transmission  service  under 
the  Federal  Power  Ad.’’  PacifiCorp 
proposes  no  other  changes  to  the 
Network  Tariff  by  this  filing. 

PacifiCorp’s  Point-to-Point 
Transmission  Service  Tariff  does  not 
contain  the  above  cited  language. 

PacifiCorp  requests  waiver  of  prior 
notice  and  that  an  effective  date  of 
August  7, 1995  be  assigned. 

Copies  of  this  filing  were  served  on 
the  Wyoming  Public  Service 
Commission,  the  Public  Service 
Commission  of  Utah,  the  Public  Utility 
Commission  of  Oregon,  the  Idaho  Ihiblic 
Utilities  Commission,  the  Montana 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  California  and 
the  Washington  Utilities  and 
Transportation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  28, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Leis  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6908  Filed  3-21-96;  8:45  am] 
BHJJNQ  CODE  STIT-OI-M 


[Docket  No.  ER96-038-000] 

Potomac  Electric  Power  Company; 
Notice  of  Filing 

March  18, 1996. 

Take  notice  that  on  March  12, 1996, 
Potomac  Electric  Power  Company 
tendered  for  filing  an  amendment  to  its 
January  26, 1996,  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  29, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-6910  Filed  3-21-96;  8:45  am] 
BHJLMG  CODE  STIT-OI-M 


[Docket  No.  ER96-658-000] 

QST  Energy  Trading,  Inc.;  Notice  of 
Issuance  of  Order 

March  18, 1996. 

On  December  8, 1995,  as  completed 
on  January  25, 1996,  QST  Energy 
Trading,  be.  (QST  ’Trading)  filed  an 
application  for  authorization  to  see 
energy  and  capacity  at  market-based 
rates,  and  for  certain  waivers  and 
authorisations.  In  particular,  QST 
Trading  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  QST  Trading.  On  March  14, 1996,  the 
Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Market-Based  Rates  And  Granting  And 
Denying  Requests  For  Waivers  And 
Authorizations  (Order),  in  the  ahove- 
docketed  proceeding. 
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The  Commission’s  March  14, 1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (F),  (G),  and  (I): 

(F)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission’s  blanket 
approval  of  issuances  of  the  securities  or 
assumptions  of  liabilities  by  QST 
Trading  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(G)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (F)  above,  QST  Trading  is 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA,  to  issue  securities  and 
to  assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provide  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  QST 
Trading,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(I)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  QST 
Trading’s  issuances  of  securities  or 
assumptions  of  liabilities  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
15, 1996. 

Copies  of  the  full  test  of  the  Order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6912  Filed  3-21-96;  8:45  am) 
BILUNQ  COOE  STIT-OI-M 


[Docket  No.  RP96-175-000] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  18, 1996. 

Take  notice  that  on  March  13, 1996 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  April  13, 1996; 

First  Revised  Sheet  No.  6B 
Second  Revised  Sheet  No.  250A 
First  Revised  Sheet  No.  250B 


WNG  states  that  it  proposes  to  be 
permitted  to  discount  its  fuel  and  loss 
reimbursement  percentage  applicable  to 
transportation  on  the  Rawlins-Hesston 
line  ^m  the  receipt  points  to  the 
delivery  points  specified  in  proposed 
Article  13.3.  WNG  will  grant  fuel  and 
loss  reimbursement  percentage 
discounts  in  competitive  situations  on  a 
non-discriminatory  basis  to  any  party 
utilizing  the  designated  receipt  and 
delivei^  points. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Se^ons 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6914  Filed  3-21-96;  8:45  ami 
BHJJNQ  CODE  S717-01-M 


[Docket  Nos.  RP96-173-000  and  RP8»-183- 
060] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  18, 1996. 

Take  notice  that  on  March  13, 19%, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  April  13, 1996: 

First  Revised  Sheet  Nos.  8A  and  8B 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  ff.  Section  10 
of  the  Stipulation  and  Agreement  dated 
November  24, 1992  (November  24  S  & 
A),  approved  by  Commission  Order 
dated  March  12, 1993  (61  FERC  1 
61,240)  and  Article  14  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
WNG  hereby  submits  a  further  report  of 


take-or-pay  buyout,  buydown  and 
contract  reformation  costs  and  gas 
supply  related  transition  costs,  and  the 
application  or  distribution  of  those  costs 
and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Conunission’s 
Rules  and  Regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6915  Filed  3-21-96;  8:45  am) 
BNJJNQ  COOE  S717-01-M 


proiect  Na  2569-004  Pro]ect  Na  2538-001 
NewYoriq 

Niagara  Mohawk  Power  Corporation, 
Beebee  Island  Corporation;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

March  18. 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  a  new  licenses  for  the 
Black  River  and  Beebee  Island  Projects 
located  in  Jefferson  County,  New  York, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  projects.  In 
the  DEA,  the  Commission’s  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  projects  and  has 
concluded  that  approval  of  the  projects, 
with  appropriate  environmental 
protection  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 


/ 
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Room  2A  of  the  Commission’s  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  Please  affix 
“Black  River  Project  No.  2569-004” 
and/or  “Beebee  Island  Project  No.  2538- 
001”  to  all  comments.  For  further 
information,  please  contact  Tom  Camp 
at  (202)  219-2832. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-6907  Filed  3-21-96;  8:45  am] 
BILUNO  CODE  S717-01-M 

[Project  Nos.  P-2660,  et  ai.] 

Hydroelectric  Applications  [Georgia- 
Pacific  Corporation,  et  al.];  Notice  of 
Appiications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  a  New  License. 

b.  Project  No.:  2660. 

c.  Date  filed:  August  21, 1995. 

d.  Submitted  By:  Georgia-Pacific 
Corporation,  current  licensee. 

e.  Name  of  Project:  Forest  City. 

f.  Location:  On  Forest  City  Stream, 
East  Branch  of  the  St.  Croix  River,  in 
Aroostook  and  Washington  Counties, 
Maine. 

g.  Filed  Pursuant  to:  18  CFR  16.6  of 
the  Commission’s  regulations. 

h.  Effective  date  of  original  license: 
April  1, 1962. 

i.  Expiration  date  of  original  license: 
August  31,  2000. 

j.  The  licensed  project  consists  of:  (1) 
the  United  States  portion  of  a  500-foot- 
long  dam  having  a  110-foot-long 
western  embanl^ent  section,  a  45-foot- 
long  timber-crib  spillway  section 
containing  two  hand-operated  wooden 
8.3-foot-wide,  10-foot-high  gates,  and 
the  western  half  of  a  7-foot-wide  center 
pier  section;  (2)  the  United  States 
portion  of  a  reservoir  having  a  17,040 
acre  siu'face  area  at  normal  pool 
elevation  434.94  feet  m.s.l.;  and  (3) 
appurtenant  facilities. 

The  unlicensed  project  works  consist 
of:  (1)  the  Canadian  portion  of  a  500- 
foot-long  dam  having  a  324-foot-long 
eastern  embankment  section,  a  pool  and 
weir  type  fishway  section  containing  six 
6.5-foot-wide,  4.0-foot-deep  pools,  a 
hand-operated  8.3-foot-wide,  10.0-foot- 
high  wooden  gate,  and  the  eastern  half 
of  a  7-foot-wide  center  pier  section;  and 


(2)  the  Canadian  portion  of  a  reservoir 
having  a  17,040  acre  surface  area  at 
normal  pool  elevation  434.94  feet  m.s.l. 

The  project  has  no  installed 
generating  capacity. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Woodland  Mill,  Main  Street, 
Woodland,  Maine  04694,  (207)  427- 
3311. 

l.  FERC  contact:  Charles  T.  Raabe 
(202) 219-2811. 

m.  Pursuant  to  18  CFR  16.11  and 
16.19  each  application  for  a  new  or 
subsequent  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  August  31, 

1998. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11490-000. 

c.  Date  Filed:  July  11, 1994. 

d.  Applicant:  Fall  Line  Hydro 
Company,  Inc. 

e.  Name  of  Project:  Augusta  Canal 
Water  Power  Project. 

f.  Location:  On  the  Savannah  River, 
Richmond  Coimty,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  A. 
Davis  ffi.  Fall  Line  Hydro  Company, 

Inc.,  P.O.  Box  957265,  Duluth,  GA 
30136,  (404)  938-7769. 

i.  F^C  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  May  17, 1996. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  stone  masonry  dam 
approximately  1,600  feet  long;  (2)  an 
existing  119-acre  reservoir  with  a 
normal  maximum  surface  elevation  of 
155  feet  msl;  (3)  an  existing  section  of 
the  Augusta  Canal;  (4)  a  proposed  intake 
structiue;  (5)  a  proposed  powerhouse 
containing  four  3.0  MW  hydropower 
units;  (6)  a  proposed  tailrace  structure 
approximately  150  feet  long;  (7)  a 
proposed  transmission  line  1,600  feet 
long;  and  (8)  appurtenant  facilities.  The 
applicant  estimates  that  the  annual 
energy  generation  would  be  65,000 
Mwh  and  that  the  cost  of  the  studies  to 
be  performed  imder  the  permit  would 
be  $25,000.  Project  energy  would  be 
sold  to  Oglethorpe  Power  Corporation  or 
another  utility.  The  dam  and  canal  are 
owned  by  the  City  of  Augusta,  GA. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

3  a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  3030. 


c.  Date  filed:  February  27, 1996. 

d.  Submitted  By:  Antrim  County, 
Michigan,  current  licensee. 

e.  Name  of  Project:  Elk  Rapids. 

f.  Location:  On  the  Elk  River,  in  the 
Village  of  Elk  Rapids,  Antrim  County, 
MI. 

g.  Filed  Pursuant  to:  18  CFR  16.6(b)  of 
the  Commission’s  regulations. 

h.  Effective  date  of  original  license: 
February  28, 1981. 

i.  Expiration  date  of  original  license: 
February  27,  2001. 

j.  The  project  consists  of:  (1)  a  forebay; 
(2)  an  87-foot-long,  23.5-foot-high 
concrete  and  brick  powerhouse  and 
integral  dam  structure  containing  two 
350-kW  generating  units  for  a  total 
installed  capacity  of  700-kW;  (3)  a 
concrete  spillway  having  stoplog  control 
located  on  the  Elk  River  about  450  feet 
southwest  of  the  powerhouse;  (4)  a 
reservoir  having  a  34,000  acre  surface 
area  and  a  75,000  acre-foot  storage 
capacity  at  normal  summer  pool 
elevation  588.26  feet  IGLD;  (5)  a  tailrace 
to  Grand  Traverse  Bay;  (6)  a  50-foot- 
long,  4,160-volt  underground 
transmission  line;  and  (7)  appurtenant 
facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Antrim  County  BoaM  of 
Commissioners,  P.O.  Box  520,  Bellaire, 
MI  49615,  (616)  533-6265. 

l.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811. 

m.  Pursuant  to  18  CFR  16.19  and 
16.20,  each  application  for  a  new  or 
subsequent  license  and  any  competing 
license  applications  must  be  filed  with 
the  Conunission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  February  27, 
1999. 

4  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2616-004. 

c.  Date  Filed:  December  18, 1991. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  Hoosic  River 
Hydroelectric  Project. 

f.  Location:  Hoosic  River,  Rensselaer 
and  Washington  counties.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jerry 
Sabattis,  Hydro  Licensing  Coordinator, 
Niagara  Mohawk  Power  Corporation, 
300  Erie  Boulevard  West,  Syracuse,  NY 
13202,  (315)  474-1511. 

i.  FERC  Contact:  Edward  R.  Meyer 
(202) 208-7998. 

j.  Deadline  Date:  The  Director,  Office 
of  Hydropower  Licensing,  is  waiving 
that  part  of  section  4.34(b)  of  the 
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regulations  (see  Order  No.  533  issued 
May  8  1991,  56  FR  23108  (May  20, 
1991)),  that  sets  the  deadlines. 

Therefore,  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  this  application  must  be 
bled  with  the  Commission  by  May  24. 
1996.  All  reply  comments  must  be  filed 
with  the  Commission  by  July  8, 1996. 

Also  see  paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
The  application  and  the  response  to  the 
Commission’s  additional  information 
request  have  been  accepted  for  filing 
and  the  application  is  ready  for 
environmental  analysis.  See  attached 
paragraph  DIO. 

l.  Description  of  Project:  The  Hoosic 
River  Proj^  is  located  in  Rensselaer 
and  Washington  counties,  New  York. 
The  project  consists  of  two 
developments,  Johnsonville  and 
Schaghticoke,  which  are  located  on  the 
Hoosic  River  approximately  13.3  and 
7.1  miles,  respectively,  from  its 
confluence  with  the  Hudson  River.  The 
applicant  currently  operates  both 
developments  as  storage-and-release 
peaking  facilities.  The  Johnsonville  Dam 
creates  a  450  acre  impoundment  at  a 
normal  maximum  water  surface 
elevation  of  346  feet  above  mean  sea 
level,  a  usable  storage  capacity  of  1,790 
acre-feet,  and  a  gross  maximum  storage 
capacity  of  6,430  acre-feet.  The  normal 
maximum  vertical  fluctuation  of  the 
Johnsonville  impoundment  is  4  feet. 

The  Schaghticoke  Dam  creates  a  198 
acre  impoimdment  at  a  normal 
maximum  water  surface  elevation  of  267 
feet  above  mean  sea  level,  a  usable 
storage  capacity  of  190  acre-feet,  and  a 
gross  maximum  storage  capacity  of 
1,150  acre-feet.  The  normal  maximum 
vertical  fluctuation  of  the  Schaghticoke 
impoundment  is  1  foot. 

Schaghticoke  Development 

The  Schaghticoke  development 
includes:  (a)  a  concrete  gravity  dam 
with  2.5-foot-high  wooden  flashboards; 
(b)  a  waste  gate  structure  containing  two 
steel  timber  gates;  (c)  a  canal  that  leads 
to  the  pipeline  intake  structmre 
containing  an  ice  sluice:  (d)  one  steel 
pipeline  that  leads  to  a  steel  surge  tank; 
(e)  five  steel  penstocks  that  exit  the 
surge  tank  and  lead  to  the  powerhouse; 
and  (f)  a  powerhouse  containing  four 
vertical  Francis  turbine-generator  units 
and  associated  controls  and  equipment. 

The  total  installed  capacity  of  the 
Schaghticoke  development  is  15.1 
megawatts  (MW)  with  an  annual  average 
energy  generation  of  68,300  megawatt- 
hours  (MWh)  and  a  hydraulic  capacity 
of  240  to  1,640  cubic  feet  per  second 
(cfs).  The  facility  creates  a  1.96  mile 


bypass  reach  between  the  dam  and 
powerhouse  tailrace.  The  bypass  reach 
currently  receives  no  minimum  flows. 
The  powerhouse  operates  under  a  gross 
head  of  153  feet.  There  are  no 
transmission  lines  included  in  the 
existing  development. 

The  applicant  proposes  to  change  the 
operation  of  the  Schaghticoke 
development  from  storage-and-release 
peaking  to  storage-and-release  pulsing. 
The  applicant  also  proposes  to  repair 
and  upgrade  the  plant  facilities  and 
automate  operations  via  remote 
controls. 

The  applicant  proposes  to  release  a 
minimum  flow  of  10  cfs  to  the  bypass 
reach  and  a  base  flow  of  40  cfs 
downstream  of  the  powerhouse. 
Impoundment  fluctuations  would  be 
limited  to  1  foot  below  the  top  of  the 
flashboards  or  spillway  crest. 

The  applicant  proposes  to  replace  the 
existing  waterwheel  exciters  with  two 
150-kilowatt,  15  cfs  fixed  discharge 
propeller  turbines.  The  installed 
capacity  of  the  development  would 
increase  to  16.4  MW  and,  because  of 
generator  restrictions,  the  hydraulic 
capacity  would  decrease  to  1,470  cfs. 

Johnsonville  Development 

The  Johnsonville  development 
includes:  (a)  a  concrete  gravity  dam 
with  2.5-foot-high  wooden  flashboards: 
(b)  a  gatehouse  containing  four  iron 
sluice  gates;  (c)  a  concrete  intake 
structure  containing  two  bays;  and  (d)  a 
powerhouse  containing  two  horizontal 
double  runner  Francis  turbines,  two 
synchronous  plant  generators  and 
associated  controls  and  equipment. 

The  total  installed  capacity  of  the 
Johnsonville  development  is  4.8  MW 
with  an  annual  average  energy 
generation  of  14,350  MWh  and  a 
hydraulic  capacity  of  380  to  1288  cfs. 
There  is  no  substantial  bypassed  reach 
associated  with  the  facility.  The 
powerhouse  operates  under  a  gross  head 
of  38  feet.  There  are  no  transmission 
lines  included  in  the  existing 
development. 

The  applicant  proposes  to  change  the 
operation  of  the  Johnsonville 
development  from  storage-and-release 
peaking  to  storage-and-release  pulsing. 
The  applicant  would  also  repair  and 
upgrade  the  plant  facilities  and 
automate  operations  via  remote 
controls.  The  applicant  proposes  to 
reduce  the  normal  fluctuations  in  the 
impoundment  from  4  feet  to  1  foot.  The 
applicant  would  release  a  base  flow  of 
40  cfs  downstream  of  the  powerhouse. 

The  applicant  proposes  to  enhance 
recreational  facilities  by:  providing  a 
recreational/educational  trail  system 
along  the  north  shore  downstream  of  the 


Buskirii  Bridge  (including  an 
observation  deck,  interpretive  signs, 
picnic  area,  fishing  access  points,  and 
parking  area);  constructing  car-top  boat 
launch  sites  with  picnic  facilities  on  the 
southeast  shore  near  the  dam; 
constructing  a  canoe  portage  around  the 
dam;  and  constructing  a  car-top  boat 
laimch  near  the  Buskirk  Bridge  for 
access  to  the  Johnsonville 
impoundment. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Location  of  Application: 
A  copy  of  this  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2A, 
Washington,  D.C.,  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Niagara  Mohawk  Power  Corporation, 

300  Erie  Boulevard  West,  Syracuse,  NY 
13202,  or  by  calling  (315)  474-1511. 

5  a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New 
(Subsequent)  License. 

b.  Project  No.:  2585. 

c.  Date  filed:  July  28, 1995. 

d.  Submitted  By:  Duke  Power 
Company,  current  licensee. 

e.  Name  of  Project:  Idols. 

f.  Location:  On  the  Yadkin  River,  in 
Forsyth  Coimty,  NC 

g.  Filed  Pursuant  to:  18  CFR  16.6  of 
the  Commission’s  regulations. 

h.  Efiiective  date  of  original  license: 
April  1, 1962. 

i.  Expiration  date  of  original  license: 
July  31.  2000. 

j.  The  project  consists  of:  (1)  a  15-foot- 
high,  660-foot-long  rubble  masonry  dam 
having  an  migated  spillway;  (2)  a 
1-mile-long  reservoir  having  a  35  acre 
surface  area  and  no  appreciable  storage 
at  normal  pool  elevation;  (3)  an  integral 
stone  masonry  and  wood  powerhouse 
containing  six  generating  imits  with  a 
total  installed  capacity  of  1.411-kW;  and 
(4)  appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  NC  28242, 
(704) 382-8104. 

l.  FERC  contact:  Charles  T.  Raabe 
(202) 219-2811. 

m.  Pursuant  to  18  CFR  16.19  and 
16.20,  each  application  for  a  new  or 
subsequent  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
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to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  July  31, 1998. 

6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11574-000. 

c.  Date  filed:  February  23, 1996. 

d.  Applicant:  City  of  Norwich, 
Department  of  Public  Utilities. 

e.  Name  of  Project:  Occum  Project. 

f.  Location:  on  the  Shetucket  River, 
niar  the  City  of  Norwich,  New  London 
County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Peter 
Polubiatko,  Electric  Division  Manager, 
City  of  Norwich,  Department  of 
Utilities,  16  Golden  Street,  Norwich,  CT 
06360,  (203)  823-4153. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The  project 
would  consist  of  the  following  features: 
(1)  An  existing  dam,  (2)  a  90  acre 
reservoir,  (3)  a  forebay,  (4)  an  intake 
structure,  (5)  an  existing  powerhouse 
housing  a  hydropower  unit  with  a 
capacity  of  800  Kw;  (6)  a  proposed  fish 
passage  facility;  (7)  an  existing  4.8  Kv 
transmission  line;  and  (8)  appurtenant 
facilities. 

l.  With  this  notice,  we  are  initiating 
consultation  with  the  Connecticut  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission’s  regulations,  if 
any  resoim:e  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  and  serve  a  copy  of  the 
request  on  the  applicant. 

In  addition  to  filing  under  the  above 
paragraph,  requests  for  additional 
studies  may  be  submited  on  a  3y2-inch 
diskette  formatted  for  MS-DOS  based 
computers.  In  light  of  our  ability  to 
translate  MS-DOS  based  materials,  the 
text  need  only  be  submitted  in  the 
format  and  version  that  it  was  generated 
(i.e.,  MS  Word,  Wordperfect  5. 1/5.2, 
ASQI,  etc.).  It  is  not  necessary  to 
reformat  word  processor  generated  text 
to  ASCII.  For  Macintosh  users,  it  would 
be  helpful  to  save  the  documents  in 
Macintosh  word  processor  format  and 


then  write  them  to  files  on  a  diskette 
formatted  for  MS-DOS  machines. 

7  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  10468-015. 

c.  Date  Filed:  February  28, 1996. 

d.  Applicant:  Marsh  Valley 
Hydroelectric  Company  Marsh  Valley 
Development,  Inc. 

e.  Name  of  Project:  Marsh  Valley. 

f.  Location:  On  the  Portneuf  River,  in 
Bannock  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ted  S. 

Sorenson,  President,  Marsh  Valley 
Development,  Inc.,  5203  South  11th 
East,  Idaho  Falls,  ID  83404,  (208)  522- 
8069. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  May  3, 1996. 

k.  Description  of  Request:  Marsh 
Valley  Hydroelectric  Company  (MVHC), 
licensee,  and  Marsh  Valley 
Development,  Inc.  (MVDI)  request  that 
the  license  for  the  Marsh  Valley  Project 
be  transferred  from  MVHC  to  MVDI. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

A4.  Elevelopment  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 


specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
lication. 

.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INIRNT 
TO  FILE  COMPETING  APPLICATION”, 
“COMPETING  APPUCATION”, 
“PROTEST”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
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the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
t>r  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
lication. 

1.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  or 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  2md  the  niunber  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  ^plication. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
finm  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  piusuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (May  13, 
1996  for  Project  No.  2616-004).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  firom  the 
date  of  this  notice  (June  26, 1996  for 
Project  No.  2616-004). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fi-om  the 
Commission  only  upon  a  showing  of 


good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  firom  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  March  18, 1996,  Washington,  D.C 
Lois  D.  CadieU, 

Secretary. 

(FR  Doc.  96-6966  Filed  3-21-96;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Apiieals  (OHA)  of  the  Department  of 
Energy  announces  the  procedures  for 
disbursement  of  $721,973.05  (plus 
accrued  interest)  in  alleged  or 
adjudicated  crude  oil  overcharges 
obtained  by  the  DOE  fiom  Brio 
Petroleum,  Inc.  (Case  No.  VEF-0017), 
Merit  Petroleum  Company  (Case  No. 
VEF-0018),  Transcontinental  Energy 
Corp.  (VEF-0020)  and  Utex  Oil  Co. 

(Case  No.  VEF-0021).  The  OHA  has 
determined  that  the  funds  obtained  firom 


these  firms,  plus  accrued  interest,  will 
be  distribute  in  accordance  with  the 
DOE’S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases.  51  FR  27899  (August  4, 1986). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C  20585-0107,  (202) 
586-2860. 

SUPPLEMBfTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  forth  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  a  total  of 
$721,973.05,  plus  accrued  interest, 
remitted  to  the  DOE  by  Brio  Petroleum, 
Inc.,  Merit  Petroleum,  Inc., 
Transcontinental  Energy  Corp.,  and 
Utex  Oil  Co.  The  DOE  is  currently 
holding  these  funds  in  interest  bluing 
escrow  accounts  pending  distribution. 

The  OHA  will  distribute  these  funds 
in  accordance  with  the  DOE’s  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  51  FR  27899  (August 
4, 1986)  (the  MSRP).  Under  the  MSRP, 
crude  oil  overcharge  monies  are  divided 
among  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Refunds  to  the 
states  will  be  distributed  in,  proportion 
to  each  state’s  consumption  of 
petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  volume 
of  petroleum  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Because  the  June  30, 1995,  deadline 
for  crude  oil  refund  applications  has 
passed,  no  new  applications  from 
purchasers  of  refined  petroleum 
products  will  be  accepted  for  the  20 
percent  of  these  fimds  allocated  to 
individual  claimants. 

Dated:  March  14, 1996. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms: 

Brio  Petroleum,  Inc. 

Merit  Petroleum  Company 
Transcontinental  Energy  Corporation 
Utex  Oil  Company 
Date  of  Filings: 

September  1, 1995 
Case  Numbers; 

VEF-0017 

VEF-0018 

VEF-0020 

VEF-0021 
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In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
fcfoE),  10  CFR  Part  205,  Subpart  V,  the 
Office  of  General  Counsel,  Regulatory 
Litigation  (OGC)  (formerly  the  Economic 
Regulatory  Administration  (ERA),  Office 
of  Enforcement  Litigation),  filed  foiu* 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
on  September  1, 1995.  The  Petitions 
request  that  OHA  formulate  and 
implement  procedures  to  distribute 
funds  received  by  the  DOE  from  Brio 
Petroleum,  Inc.  (Brio),  Merit  Petroleiun 
Company  (Merit),  Transcontinental 
Energy  Corp.  (Transcontinental),  and 
Utex  Oil  Company  (Utex),  as  a  result  of 
enforcement  proceedings  against  the 
firms. 

On  January  16, 1996,  we  issued  a 
Proposed  Decision  and  Order  (PDO)  that 
tentatively  established  refund 
procedures  for  the  distribution  of  crude 
oil  overcharge  funds  obtained  finm 
these  four  firms.*  Brio  Petroleum,  Inc., 
Case  Nos.  VEF-0017  et  al,  61  FR 1919 
(January  24, 1996).  We  provided  a 
period  of  30  days  from  the  date  of  the 
PDO’s  publication  in  the  Federal 
Register  in  which  the  public  could 
comment  on  the  tentative  refund 
procediures.  More  than  30  days  have 
elapsed,  and  the  OHA  has  received  no 
comments  concerning  the  proposed 
procedm^s.  Accordingly,  this  Decision 
and  Order  sets  forth  the  OHA’s  plan  to 
distribute  these  funds  received  from  the 
four  firms. 

I.  Background 

As  indicated  by  the  following 
summaries  of  the  relevant  enforcement 
proceedings,  all  of  the  funds  that  are 
subject  to  this  Decision  were  obtained 
through  enforcement  actions  involving 
alleged  or  adjudicated  crude  oil 
overcharges. 

A.  Brio 

Brio  2  was  a  reseller  of  crude  oil 
during  the  period  May  1, 1978  through 
December  31, 1979  (the  audit  period), 
and  was  subject  to  the  crude  oil  reseller 
regulations  set  forth  at  10  CFR  Part  212, 
Subpart  L.  As  the  result  of  an  ERA  audit 
of  Brio’s  operations,  on  November  20, 
1984,  the  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  the  firm 


■  One  other  Hrm,  Texas  American  Oil  Corporation 
(Texas  American),  was  included  in  the  PDO. 
However,  because  of  additional  information  that  we 
have  received  concerning  the  Texas  American 
proceeding,  that  Hrm  has  been  omitted  from  the 
present  Decision  and  instead  will  be  the  subject  of 
a  new  Proposed  Decision. 

2  References  to  Brio  in  this  Decision  include  L.B. 
white.  President,  Treasurer,  and  a  Director  (White), 
who  maintained  a  controlling  interest  in  the  firm 
during  the  price  control  period. 


alleging  that  it  had  engaged  in  layered 
crude  oil  transactions  in  violation  of  10 
C.F.R.  212.186,  by  charging  prices  for 
crude  oil  in  excess  of  actual  purchase 
prices  without  providing  any  service  or 
other  function  traditionally  and 
historically  associated  with  the  resale  of 
crude  oil  during  the  audit  period.  After 
denying  a  Statement  of  Objections  filed 
by  White,  Brio  was  issued  a  Remedial 
Order  (RO)  by  the  OHA  on  April  16, 
1987.  Brio  Petroleum,  Inc.,  15  DOE  1 
83,033  (1987).3 

Subsequently,  the  matter  was  referred 
to  the  U.S.  Department  of  Justice  (DOJ) 
for  enforcement  of  the  RO.  Although 
judgment  was  entered  against  Brio,  the 
firm  had  previously  filed  for 
bankruptcy.  The  firm  possessed  assets 
insufficient  to  satisfy  claims  of  general 
unsecured  creditors,  including  the  DOE. 
On  July  14, 1993,  the  DOJ  compromised 
the  claim  against  White  for  $5,000.  As 
of  February  29, 1996,  the  Brio  Consent 
Order  fund  contained  $5,000  in 
principal  plus  $613.86  in  accrued 
interest. 

B.  Merit 

Merit  ^  was  a  reseller  of  crude  oil,  and 
was  subject  to  the  crude  oil  reseller 
regulations  set  forth  at  10  CFR  Part  212, 
Subpart  L.  As  the  result  of  an  ERA  audit 
of  Merit’s  operations,  on  October  20, 
1986,  the  ERA  issued  a  PRO  to  the  firm 
alleging  that  during  the  period 
November  1978  through  December 
1980,  the  firm  engaged  in  layered  crude 
oil  transactions  in  violation  of  10  CFR 
Part  212.186,  by  charging  prices  for 
crude  oil  in  excess  of  actual  purchase 
prices  without  providing  any  service  or 
other  function  traditionally  and 
historically  associated  with  the  resale  of 
crude  oil.  Merit  submitted  a  Statement 
of  Objections  to  the  PRO.  After 
considering  and  rejecting  Merit’s 
objections,  the  OHA  issued  an  RO  to 
Merit  on  January  31, 1990.  Merit 
^Petroleum,  Inc.,  20  DOE  f  83,002 
*(1990).  The  RO  foimd  that  Merit’s 
layered  transactions  resulted  in 
overcharges  amounting  to 
$48,290,793.17.  The  RO  was  affirmed  by 
the  Federal  Energy  Regulatory 
Commission  (FERC).  Merit  Petroleum, 
Inc.,  65  FERC  ^  61,175.  During  the 
course  of  a  subsequent  federal  district 
court  proceeding.  Merit  and  the  DOE 


^The  RO  found  that  the  finn  alone  was  liable  for 
refunding  $1,093,548,  plus  accrued  interest,  for  the 
layering  violations  that  occurred  from  May  through 
July  1978.  White  and  the  firm  were  jointly  liable  for 
the  layering  violations  which  occurred  after  August 
1, 1978,  that  resulted  in  overcharges  amounting  to 
$849,570. 

<  References  to  Merit  in  this  Decision  include 
Thomas  H.  Battle,  President  and  a  Director  of  Merit, 
and  Anton  E.  Meduna,  Vice  President,  a  Director, 
General  Manager  and  Secretary  of  Merit. 


Stipulated  to  an  Agreed  Judgment, 
which  resolved  the  Merit  enforcement 
proceeding.  Pursuant  to  the  Agreed 
Judgment,  Merit  agreed  to  pay  to  the 
DOE  the  sum  of  $64,715.  Merit  has 
fulfilled  its  financial  obligation  to  the 
DOE.  As  of  February  29, 1996,  the  Merit 
Consent  Order  fund  contained  $64,715 
in  principal  plus  $3,766.80  in  accrued 
interest. 

C.  Transcontinental 

Transcontinental  was  a  producer  of 
crude  oil  during  the  period  of  January 
1975  through  D^ember  1980,  and  was 
subject  to  the  Federal  petroleum  price 
and  allocation  regulations.  On  March 
30, 1979,  the  ERA  issued  a  Notice  of 
Probable  Violation  to  Transcontinental 
alleging  $372,151.67  in  crude  oil 
overcharge  violations  from  several 
properties  it  operated.  Transcontinental 
had  filed  a  petition  in  bankruptcy  on 
October  14, 1977,  and  had  been 
adjudicated  bankrupt  on  October  5, 
1978.  The  trustee  appointed  by  the 
Bankruptcy  Court  opposed  DOE’s  claim, 
but  the  United  States  District  Coiut  in 
Nevada  on  appeal  ruled  in  favor  of  the 
DOE.  In  re  Transcontinental  Energy 
Corp.  V.  United  States  Department  of 
Energy,  3  Fed.  Energy  Guidelines  1 
26,638  (D.  Nev.  1990),  aff’d,  950  F.2d 
733  (Temp.  Emer.  Ct.  App.  1991). 
Transcontinental’s  estate  was 
insufficient  to  satisfy  completely  the 
claims  of  imsecured  creditors,  including 
the  DOE.  As  a  result,  DOE  received 
$231,335.32.  As  of  February  29, 1996, 
the  Transcontinental  settlement  fund 
contained  $231,335.32  in  principal  plus 
$18,696.40  in  accrued  interest. 

D.  Utex 

During  the  period  of  Federal 
petroleum  price  controls,  Utex  was 
engaged  in  producing  and  selling  crude 
oil.  Utex  was  therefore  subject  to  the 
regulations  governing  the  pricing  of 
crud  oil  set  forth  at  10  C.F.R.  Parts  205, 
210,  211,  and  212  of  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations.  On  Jime  16, 1982,  the  ERA 
issued  a  PRO  to  the  firm  in  which  it 
alleged  that  during  the  period  from  July 
1, 1975  through  April  30, 1980,  Utex 
improperly  classified  and  priced  crude 
oil  prc^uced  from  several  properties  it 
operated.  In  addition,  the  PRO  also 
alleged  that  Utex  disregarded  the 
current  cumulative  deficiency  rule, 
erroneously  computed  the  base 
production  control  level,  and 
erroneously  applied  the  stripper  well 
lease  exemption  to  certain  properties. 

As  a  result  of  these  violations,  the  PRO 
alleged  that  Utex  overcharged  its 
customers  by  $502,833.21.  Utex  filed  a 
Statement  of  Objections  to  the  PRO  on 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Notices 


11829 


September  29, 1982.  On  February  19, 
1985,  the  OHA  issued  the  PRO  as  a  RO. 
Utex  on  Co.,  12  DOE  1  83,031  (1985). 
The  RO  was  affirmed  by  the  FERC.  Utex 
Oil  Co.,  36  FERC  1  61,099  (1986).  In  the 
course  of  an  appeal  to  the  United  States 
District  Court  in  Utah,  Utex  and  the 
DOE  entered  into  a  Stipulation  for 
Withdrawal  of  Appeal  and  Judgment  on 
Counterclaim  and  Order  (Stipulation). 
Accepting  the  Stipulation,  the  Court 
granted  DOE  a  judgment  against  Utex  of 
$884,794.01.  The  judgment  provided  the 
basis  for  DOE’s  claim  in  the  bankruptcy 
proceeding  initiated  by  Utex  on  August 

I,  1986.  Utex’s  estate  was  insufficient  to 
satisfy  completely  the  claims  of  general 
unsecured  creditors,  including  the  EKDE. 
As  a  result,  DOE  received  distributions 
totalling  $420,922.73.  As  of  February  29, 
1996,  the  Utex  settlen\pnt  fund 
contained  $420,922.73  in  principal  plus 
$117,473.37  in  accrued  interest. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  receiv^  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C. 

§§  4501  et  seq.;  see  also  Office  of 
Enforcement,  9  DOE  1  82,508  (1981), 
and  Office  of  Enforcement,  8  EKDE  1 
82,597  (1981). 

in.  The  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

We  adopt  the  tentative  determination 
of  the  PIX)  to  distribute  the  funds 
obtained  from  the  four  enforcement 
proceedings  in  accordance  with  DOE’s 
-Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases  (MSRP),  51 
Fed.  Reg.  27899  (August  4, 1986),  which 
was  issued  as  a  result  of  the  Settlement 
Agreement  approved  by  the  court  in  In 
re  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  653  F.  Supp. 
108  (D.  Kan.  1986).  Shortly  after  the 
issuance  of  the  MSRP,  the  OHA  issued 
an  Order  that  announced  that  this 
policy  would  he  applied  in  all  Subpart 
V  proceedings  involving  alleged  crude 
oil  violations.  Order  Implementing  the 
MSRP,  51  Fed.  Reg.  29689  (August  20, 
1986)  (the  August  1986  Order). 

Under  the  MSRP,  40  percent  of  crude 
oil  overcharge  funds  will  be  disbursed 
to  the  federal  government,  another  40 
percent  to  the  states,  and  up  to  20 


percent  may  initially  be  reserved  for  the 
payment  of  claims  to  injured  parties. 

The  MSRP  also  specified  that  any  funds 
remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  will  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

In  April  1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  received  in  response  to  the 
August  1986  Order.  52  Fed.  Reg.  11737 
(April  10, 1987)  (April  10  Notice).  This 
Notice  provided  guidance  to  claimants 
that  anticipated  filing  refund 
applications  for  crude  oil  monies  under 
the  Subpart  V  regulations.  In  general, 
we  stated  that  all  claimants  would  he 
required  to  (1)  document  their  purchase 
volumes  of  petroleum  products  during 
the  August  19, 1973  through  January  27. 
1981  crude  oil  price  control  period,  and 
(2)  prove  that  they  were  inju^  by  the 
alleged  crude  oil  overcharges. 

Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry, 
and  who  were  not  subject  to  the  DOE 
price  regulations  would  be  presumed  to 
have  been  injured  by  any  alleged  crude 
oil  overcharges.  In  order  to  receive  a 
refund,  end-users  would  not  need  to 
submit  any  further  evidence  of  injury 
beyond  the  volume  of  petroleum 
products  purchased  during  the  period  of 
price  controls.  See  City  of  Columbus 
Georffa,  16  DOE  1  85,550  (1987). 

B.  Refund  Claims 

The  amount  of  money  subject  to  this 
Decision  is  $721,973.05  plus  accrued 
interest.  In  accordance  with  the  MSRP. 
we  shall  initially  reserve  20  percent  of 
those  funds  ($144,394.61  plus  accrued 
interest)  for  direct  refunds  to  applicants 
who  claim  that  they  were  injured  by 
crude  oil  overcharges.  We  shall  base 
refunds  to  claimants  on  a  volumetric 
amount  which  has  been  calculated  in 
accordance  with  the  description  in  the 
April  10  Notice.  That  volumetric  refund 
amount  is  currently  $0.0016  per  gallon. 
See  60  FR  15562  (March  24, 1995). 

Applicants  who  have  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  by  the 
Stripper  Well  Settlement  Agreement 
have  waived  their  rights  to  apply  for  a 
crude  oil  refund  under  Subp^  V.  See 
Mid-America  Dairyman  Inc.  v. 
Herrington,  878  F.2d  1448,  3  Fed. 

Energy  Guidelines  1  26,617  (Temp. 
Emer.  Ct.  App.  1989);  In  re  Department 
of  Energy  Stripper  Well  Exemption 
Litigation,  707  F.  Supp.  1267,  3  Fed. 
Energy  Guidelines  1  26,613  (D.  Kan 
1987).  Because  the  Jime  30, 1995, 
deadline  for  crude  oil  refund 
applications  has  passed,  we  shall  not 


accept  any  new  applications  for  these 
funds.  See  Western  Asphalt  Service, 

Inc.,  25  DOE  1  85,047  (1995).  Instead, 
these  funds  will  be  added  to  the  general 
crude  oil  overcharge  pool  used  for  direct 
restitution.* 

C.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  the 
remaining  80  percent  of  the  alleged 
crude  oil  violation  amounts  subject  to 
this  Decision,  or  $577,578.44  plus 
accrued  interest,  should  be  disbursed  in 
equal  shares  to  the  states  and  federal 
government,  for  indirect  restitution. 
Refunds  to  the  states  will  be  in , 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement.  When  disbursed,  these 
funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Agreement. 

Accordingly,  we  will  direct  the  DOE’s 
Office  of  the  Controller  to  transfer  one- 
half  of  that  amoimt,  or  $288,789.22,  plus 
interest,  into  an  interest  bearing 
subaccoimt  for  the  states,  and  one-half 
or  $288,789.22,  plus  interest,  into  an 
interest  bearing  subaccoimt  for  the 
federal  government.  In  accordance  with 
previous  practice,  when  the  amount 
available  for  distribution  to  the  states 
reaches  $10  million,  we  will  direct  the 
DOE’s  Office  of  the  Controller  to  make 
the  appropriate  disbursement  to  the 
individual  states. 

It  is  therefore  ordered  That: 

(1)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Depmtmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  ^ntroller  of 
the  Department  of  Energy  shall  take  all 
steps  necessary  to  transfer  the  consent 
order  funds  shown  in  the  Appendix  to 
this  Decision  and  Order,  plus  all 
accrued  interest  from  the  escrow 
accounts  of  the  firms  listed  in  the 
Appendix,  pursuant  to  Paragraphs  (2), 
(3).  and  (4)  of  this  Decision. 

(2)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $288,789.22 
plus  accrued  interest,  of  the  funds 
referenced  in  Paragraph  (1)  above,  into 
the  subaccount  denominated  “Crude 
Tracking-States,’’  Number 
999DOE0003W. 

(3)  The  Director  of  Special  Accounts 
Payroll  shall  transfer  $288,789.22,  plus 

*  A  crude  oil  refund  applicant  is  only  required  to 
submit  one  application  for  its  share  of  all  available 
crude  oil  overcharge  funds.  See.  e.g.,  Ernest  A. 
Allerkawp.  17  DOE  1  85.079  at  88,176  (1988). 
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accrued  interest,  of  the  funds  referenced  plus  accrued  interest,  of  the  funds  Dated:  March  14. 1996. 

in  Paragraph  (1)  above,  into  the  referenced  in  Paragraph  (1)  above,  into  Thomas  O.  Mann  for  George  B.  Breznay, 

subaccount  denominated  Crude  the  subaccount  denominated  Crude  Director,  Office  of  Hearings  and  Appeals. 

Tracking-Federal,”  Number  Tracking-Claimants  4,”  Number 

g9gDOE002W.  gggDOEooioz. 

(4)  The  Director  of  Special  Accounts  (5)  This  is  a  final  Order  of  the 
and  Payroll  shall  transfer  $144,394.16,  Department  of  Energy. 

Appendix 


Case  No.  Firm  and  consent  order  No.  Principal 


VEF-0017 .  Brio  Petroleum,  Inc.,  6A0X00283W  . 

VEF-0018 .  Merit  Petroleum  Company,  650X00288W . 

VEF-0020 .  Transcontinental  Energy  Corp.,  940C00224W 

VEF-0021  .  Utex  Oil  Company.  810C00336W . 


Total .  .  721,973.05 


IFR  Doc.  96-7022  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  64S0-01-P 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDINQ  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  March  27, 1996—10:00 
a.m. 

PLACE:  888  First  Street,  N.E.,  Room  2C, 
Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro,  649th  Meeting — 
March  27, 1996,  Regular  Meeting  (lOHM 
a.m.) 

CAH-1. 

Docket#  P-9974, 023,  Rough  and  Ready 
Hydro  Company 
CAH-2. 

Docket#  P-2343, 033,  The  Potomac  Edison 
Company 
CAH-3. 

Docket#  P-2445. 004,  OMYA,  Inc. 

Other#S  P-2445, 005,  OMYA.  Inc. 

CAH-4. 


Docket#  P-2486, 005,  Wisconsin  Electric 
Power  Company 
CAH-5. 

Docket#  P-5276, 034,  Niagara  Mohawk 
Power  Corporation  and  Northern  Electric 
Power  Company,  L  P 
CAH-6. 

Docket#  P-6032, 028,  Niagara  Mohawk 
Power  Corporation 

Other#S  EL95-49. 000,  Fourth  Branch 
Associates  v.  Niagara  Mohawk  Power 
Corporation 

Consent  Agenda — Electric 
CAE-1. 

Docket#  ER96-640,  000,  PECO  Energy 
Company 

Other#S  ER96-641,  000,  PECO  Energy 
Company 
CAE-2. 

Omitted 

CAE-3. 

Docket#  ER96-930, 000,  Pennsylvania 
Power  &  Light  Company 

Other#S  ER96-931, 000,  Pennsylvania 
Power  &  Light  Company 

ER96-932, 000,  Pennsylvania  Power  & 

Light  Company 

ER96-933, 000,  Pennsylvania  Power  & 

Light  Company 
CAE-4. 

Docket#  ER95-1269. 000,  E  Prime  Inc. 

Other#S  ER96-939, 000,  Public  Service 
Company  of  Colorado  and  Cheyenne 
Light,  Fuel  and  Power  Company 
CAE-5. 

Docket#  ER96-979, 000,  Illinova  Power 
Marketing,  Inc. 

CAE-6. 

Docket#  EF95-5171, 000,  United  States 
Department  of  Energy — ^Western  Area 
Power  Administration  Salt  Lake  Qty 
Area  Integrated  Project 
CAE-7. 

Docket#  ER76-205. 016,  Southern 
California  Edison  Company 

Other#S  ER79-150. 024,  Southern 
California  Edison  Company 

ER81-177, 019,  Southern  California  Edison 
Company 

ER82-427, 014,  Southern  California  Edison 
Company 

ER84-75,020,  Southern  California  Edison 
Company 


ER86-271,007,  Southern  California  Edison 
Company 

ER87-483.006,  Southern  California  Edison 
Company 

FA85-67,006,  Southern  California  Edison 
Company 
CAE — 8. 

Docket#  ER95-625, 000,  Cincinnati  Gas  & 
Electric  Company 

Other#S  EC93-6,  001,  Cincinnati  Gas  & 
Electric  Company 

EL95-39, 000,  Cincinnati  Gas  &  Electric 
Company 

ER94-1015, 000,  Cincinnati  Gas  &  Electric 
Company 
CAE-9. 

Docket#  ER95-1542, 001,  Midamerican 
Energy  Company 

Other#S  EL96-38, 000,  Midamerican 
Energy  Company 

ER95-188, 002,  Midamerican  Energy 
Company 
CAE-10. 

Docket#  EG96-42, 000,  FTM  Energy  Inc. 
CAE-11. 

Docket#  EL95-81, 000,  New  York 
Mercantile  Exchange 

Consent  Agenda — Gas  (uid  Oil 
CAG — 1. 

Docket#  RP95-396, 007,  Teimessee  Gas 
Pipeline  Company 

Other#S  RP96-160, 000,  Tennessee  Gas 
Pipeline  Company 
CAG-2. 

Docket#  RP96-123, 000,  Florida  Gas 
Transmission  Company 

Other#S  RP96-123. 001,  Florida  Gas 
Transmission  Company 
CAG — 3. 

Docket#  RP96-140, 000,  Columbia  Gas 
Transmission  Corporation 
CAG— 4. 

Docket#  RP96-148, 000,  National  Fuel  Gas 
Supply  Corporation 

C)ther#S  RP96-148,  001,  National  Fuel  Gas 
Supply  Corporation 
CAG-5. 

Docket#  RP96-151, 000,  Florida  Gas 
Transmission  Company 

Other#S  RP96-151, 001,  Florida  Gas 
Transmission  Company 
CAG-6. 
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Docket#  RP96-152, 000,  Southern  Natural 
Gas  Company 
CAG-7. 

Docket#  RP96-154,  000,  ANR  Pipeline 
Company 
CAC — 8. 

Omitted 
CAG— 9. 

Docket#  RP96-158, 000,  Southern  Natural 
Gas  Company 
CAG-10. 

Docket#  RP96-161, 000,  ANR  Pipeline 
Company 
CAG-11. 

Docket#  RP9&-165, 000,  Columbia  Gas 
Transmission  Corporation 

Other#S  RP96-165, 001,  Coliunbia  Gas 
Transmission  Corporation 
CAG-12. 

Docket#  SA9G-1, 000,  Montana  Power 
Company 
CAG-13. 

Omitted 

CAG-14. 

Omitted 

CAG-15. 

Omitted 

CAG-16. 

Docket#  TM96-3— 48, 000,  ANR  Pipeline 
Company 
CAG-17. 

Omitted 

CAG-18. 

Omitted 

CAG-19. 

Omitted 

CAG-20. 

Omitted 

CAG-21. 

Docket#  RP96-163, 000,  Northern  Natural 
Gas  Company 
CAG-22. 

Docket#  RP96-164, 000,  Northern  Natural 
Gas  Company 
CAG-23. 

Omitted 

CAG-24. 

Docket#  RP96-167, 000,  Noram  Gas 
Transmission  Company 
CAG-25. 

Docket#  TM96-2-33, 000,  El  Paso  Natural 
Gas  Company  ' 

CAG-26. 

Docket#  TM96-3-37,  000,  Northwest 
Pipeline  Corporation 
CAG-27. 

Omitted 

CAG-28. 

Omitted 

CAG-29. 

Omitted 

CAG-30. 

Docket#  PR96-2, 000,  Transok  Inc. 
CAG-31. 

Docket#  PR96-3,  000,  Equitable  Storage 
Company 
CAG-32. 

Omitted 

CAG-33. 

Docket#  RP95-196, 001,  Columbia  Gas 
Transmission  Corporation 

Other#S  RP94-157, 004,  Columbia  Gas 
Transmission  Corporation 

RP95-196,  002,  Columbia  Gas 
Transmission  Corporation 


RP95-392, 000,  UGI  Utilities,  Inc  v. 
Columbia  Gulf  Transmission  Company 
CAG-34. 

Docket#  RP95-449, 000,  Trunkline  Gas 
Company 

OtherSS  RP95-449, 001,  Trunkline  Gas 
Company 
CAG-35. 

Omitted 

CAG-36. 

Docket#  PR95-2, 000,  Southeastern  Natural 
Gas  Company 

Other#S  PR95-2, 001,  Southeastern  Natural 
Gas  Company 
CAG-37. 

Docket#  RP95-447, 003,  Williams  Natural 
Gas  Company 
CAG-38. 

Docket#  RP94-394, 003,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-39. 

Omitted 

CAG-40. 

Omitted 

CAG-41. 

Docket#  RP94-425,  006,  Tennessee  Gas 
Pipeline  Company 
CAG-42. 

Docket#  RP94-294, 006,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-43. 

Docket#  RP94-296, 007,  Williams  Natural 
Gas  Company 
CAG-44. 

Omitted 

CAG-45. 

Docket#  RP92-137, 033,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-46. 

Docket#  RP91-26, 014,  El  Paso  Natural  Gas 
Company 

Other#S  RP91-162,  005,  El  Paso  Natural 
Gas  Company 
CAG-47. 

Docket#  GP91-8, 006,  Jack  ).  Giynberg.  et 
al.,  V.  Rocky  Mountain  Natur^  Gas  Co., 
a  division  of  KN  Energy  Inc. 

Other#s  GP91-10, 006,  Rocky  Mountain 
Natural  Gas  Company,  a  division  of  KN 
Energy  Inc.  v.  Jack  J.  Grynbeig,  et  al. 
CAG-48. 

Docket#  IS94-10, 005,  Amerada  Hess 
Pipeline  Corporation 

Other#s  IS94-10, 006,  Amerada  Hess 
Pipeline  Corporation 

IS94-11, 005,  ARCO  Transportation 
Alaska,  Inc. 

IS94-11, 006,  ARCO  Transportation 
Alaska,  Inc. 

IS94-12, 005,  BP  Pipeline  (Alaska)  Inc. 

IS94-12, 006,  BP  Pipeline  (Alaska)  Inc. 

IS94-13, 005,  Mobil  Alaska  Pipeline 
Company 

IS94-14, 005,  Exxon  Pipeline  Company 

IS94-14, 006,  Exxon  Pipeline  Company 

IS94-15, 005,  Mobil  Alaska  Pipeline 
Company 

IS94-15, 006,  Mobil  Alaska  Pipeline 
Company 

IS94-16, 005,  Phillips  Alaska  Pipeline 
Company 

IS94-16, 006,  Philips  Alaska  Pipeline 
Company 

IS94-17, 005,  Unocal  Pipeline  Company 

IS94-17, 006,  Unocal  Pipeline  Company 

IS94-31, 005,  Unocal  Pipeline  Company 


IS94-31, 006,  Unocal  Pipeline  Company 

IS94-34,  003,  ARCO  Transportation 
Alaska,  Inc. 

IS94-34, 004,  ARCO  Transportation 
Alaska,  Inc. 

IS94-38, 004,  Philips  Alaska  Pipeline 
Corporation 

IS94-38, 006,  Phillips  Alaska  IMpeline 
Corporation 

OR94-2, 001,  Amerada  Hess  Pipeline 
Corporation  and  ARGO  Transportation 
Alaska,  Inc.,  BP  Pipeline  (Alaska)  Inc.,  et 
al. 

CAG-49. 

Docket#  OR89-2, 000,  Trans  Alaska 
Pipeline  System 

Otherfs  IS89-7, 000,  Amerada  Hess 
Pipeline  Craporation 

IS89^,  000,  ARCO  Pipeline  Company 

IS89-9, 000,  BP  Pipelines  (Alaska)  Inc. 

IS89-10. 000,  Exxon  Pipeline  Company 

IS89-11, 000,  Mobil  Alaska  Pipeline 
Company 

IS89-12,  000,  Phillips  Alaska  Pipeline 
Corporation 

IS89-13, 000,  Unocal  Pipeline  Ccanpany  et 
al. 

CAG-50. 

Docket#  RM95-4, 000,  Revisions  to 
Uniform  System  of  Accounts,  Forms, 
Statements,  and  Reporting  Requirements 
for  Natural  Gas  Co. 

CAG-51. 

Docket#  RP96-155, 000,  CNG  Transmission 
Corporation 
CAG-52. 

Omitted 

CAG-53. 

Docket#  RP96-169, 000,  CNG  Transmission 
Corporation 
CAG-54. 

Docket#  CP93-505, 006,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-55. 

Docket#  CP93-613, 005,  Northwest 
Pipeline  Corporation 

Other#S  CP93-673, 005,  Northwest 
Pipeline  Corporation 

RP95-413, 001,  Northwest  Pipeline 
Corporation 
CAG-56. 

Docket#  CP95-543, 001,  Northern  Natural 
Gas  Company 

Other#S  CP95-547, 001,  Highlands 
Gathering  and  Processing  Company 
CAG-57. 

Docket#  CP95-636, 001,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-58. 

Docket#  CP94-329, 001,  El  Paso  Natural 
Gas  Company 

OthetHS  CP94-329, 000,  El  Paso  Natural 
Gas  Company 
CAG-59. 

Omitted 

CAG-60. 

Docket#  CP96-145. 000,  Lawrenceburg  Gas 
Company 
CAG-61. 

Docket#  CP96-28, 000,  Greeley  Gas 
Company,  a  Division  of  Atmos  Energy 
Corporation 
CAG-62. 

Docket#  CP95-588, 000,  Pacific  Interstate 
Ofbhore  Company 
CAG-63. 
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Docket#  CP96-81, 000,  Western  Gas 
Interstate  Company  and  Norteno 
Pipeline  Company 

tlther#S  CP96-83, 000,  Norteno  Pipeline 
Company 

CP96-84, 000,  Norteno  Pipeline  Company 
C,AG“64. 

DcKiket#  RP96-157, 000,  Wyoming 
interstate  Company,  Ltd. 

.Other#S  TM96-2-76, 000,  Wyoming 
Intv>rstate  Company,  Ltd. 

CAG-65. 

Docket#  PR93-3, 001,  Montana  Power 
Company 
CAG-66. 

Docket#  TM9fr -10-29,  000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-67. 

Docket#  RP96-85, 001,  Tennessee  Gas 
Pipeline  Company 
CAG-68. 

Docket#  RP9S-374, 003,  Gas  Research 
Institute 

Hydro  Agenda 
H-1. 

Reserved 

Electric  Agenda 
E-1. 

Reserved 

Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 
PR-1. 

Reserved 

II.  Pipeline  Certificate  Matters  • 

PC-1. 

Reserved 

Dated:  March  20, 1996. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-7196  Filed  3-20-96;  3:52  pm) 
BILUNQ  CODE  «717-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-5444-9] 

Agency  Information  Collection 
Activities:  Proposed  Coliection; 
Comment  Request;  Renewal  for 
Application  Requirements  for  the 
Approval  and  Delegation  of  Federal  Air 
Toxics  Programs  to  State  and  Local 
Agencies 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliemce  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3506  (c)(2)),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Renewal  for  Application  Requirements 


for  the  Approval  and  Delegation  of 
Federal  Air  Toxics  Programs  to  State 
and  Local  Agencies,  OMB  No.  2060- 
0264  (ICR  #  1643.02),  expiration  date 
July  31, 1996.  Before  submitting  the  ICR 
to  OMB  for  review  and  approval,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21, 1996. 

ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  Office  of  Air  Quality 
Planning  and  Standards,  Information 
Transfer  and  Program  Integration 
Division,  Integrated  Implementation 
Group,  MD-12,  Research  Triangle  Park, 
North  Carolina  27711.  Interest^ 
persons  may  obtain  a  copy  of  the  ICR 
without  charge  by  contacting  Pamela  J. 
Smith,  at  (919)  541-5319.  Electronic 
copies  of  the  ICR  can  be  obtained  from 
the  Technology  Transfer  Network  (TTN) 
Bulletin  Board  under  “Recently  Signed 
Rules”. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gil  Wood,  (919)  541-5272  (phone)/(919) 
541-4028  (fax). 

SUPPLEMENTARY  INFORMATION:  Affected 
Entities:  Entities  potentially  affected  by 
this  action  are  State  and  local  agencies 
participating  in  this  voluntary  program. 

Title:  Renewal  for  Application 
Requirements  for  the  Approval  and 
E)elegation  of  Federal  Air  Toxics 
Programs  to  State  and  Local  Agencies, 
OMB  No.  2060-0264  (ICR  #  1643.02), 
Expiration  date  July  31, 1996. 

Abstract:  The  rule  was  developed  in 
accordance  with  section  112(1)(2)  of  the 
Clean  Air  Act,  as  amended  in  1990, 
which  calls  for  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  “publish 
guidance  that  would  be  useful  to  the 
States  in  developing  programs.  .  . 
allowing  for  delegation  of  the 
Administrator’s  authorities  and 
responsibilities  to  implement  and 
enforce  emissions  standards  and 
prevention  requirements.”  Affected 
entities  include  State  and  local  agencies 
choosing  to  participate  in  this  volimtary 
program.  No  industries  are  included 
among  respondents.  The  approval 
process  consists  of  selecting  one  or  any 
combination  of  three  options  that  allow 
the  respondent  to  adjust  or  substitute  for 
a  Federal  rule  or  program.  These  three 
options  include  (1)  approval  of  a  rule 
which  adjusts  a  section  112  rule,  (2) 
approval  of  a  rule  which  substitutes  for 
a  section  112  rule,  and  (3)  approval  of 
a  program  which  substitutes  for  some  or 
all  of  section  112  emission  standards. 
These  three  approval  options  vary  in  the 
types  of  changes  allowed  and  in  die 
level  of  demonstrations  required  for 


approval.  Respondents  interested  in 
utilizing  this  program  are  required  to 
submit  an  application  package  to  the 
reviewing  agency.  The  contents  of  each 
submission  varies  with  the  option(s) 
chosen.  Criteria  applicable  to  all  options 
include  a  letter  from  the  State  Attorney 
General  assuring  delegation  authority,  a 
copy  of  State  statutes,  resource 
demonstration,  implementation 
schedule,  compliance  plan,  and 
enforcement  procedures.  All 
submissions  are  voluntary  on  the  part  of 
the  State  or  local  agency  and,  therefore, 
the  information  collection  requirements 
apply  only  to  those  agencies  that 
voluntarily  submit  applications  for 
delegation  of  authority.  All  applicadon 
packages  are  submitted  to  the 
Administrator  for  approval.  The 
information  is  needed  to  determine  if  a 
State  or  local  agency  submitting  a 
request  has  met  the  criteria  established 
in  the  40  CFR  part  63,  subpart  E  rule. 
Certain  information  is  necessary  for  the 
Administrator  to  determine 
acceptability  of  approving  State  rules  or 
programs  in  lieu  of  Federal  rules  or 
programs.  This  collection  is  a  one-dme 
collecdon  of  information  in  the 
application  package  for  the  purpose  of 
determining  that  ffie  State  or  local 
agency  has  met  the  criteria  specified  in 
the  rule.  Resubmission  is  only  required 
in  instances  where  the  State  rule  or 
program  has  been  revised  or  if  the 
approval  has  been  withdrawn.  The 
collection  of  information  is  authorized 
under  42  U.S.C.  7401-7671q. 
Information  obtained  by  EPA  is 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B,  Confidentiality  of 
Business  Information.  See  40  CFR  2;  41 
FR  36902,  September  1, 1976;  amended 
by  43  FR  39999,  September  8, 1978;  43 
FR  42251,  September  28, 1978;  44  FR 
17674,  March  23, 1979. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  As  a  part  of  this 
ICR  renewal,  the  Agency  will  evaluate 
this  rulemaking’s  burden  and  cost. 
“Burden”  means  the  total  time  and 
effort  expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency, 
including  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  “Cost”  means 
the  value  of  resources  expended  to 
accomplish  the  tasks  listed  above, 
including  the  cost  of  labor  and  capital 
expenditures. 

States,  Tribal  entities,  and  local 
entities  will  be  the  only  affected  entities 
for  this  rulemaking.  Out  of  54  States  and 
Territories,  the  Agency  estimates  40 
percent  (or  22)  States  will  submit 
applications  imder  this  program.  The 
Agency  also  expects  eadi  participating 
State  will  submit  two  applications 
under  Options  1  and  2  during  a  1-year 
period  following  promulgation  of  the 
rule  and  will  submit  a  one-time 
application  vmder  Option  3. 

Out  of  80  local  agencies,  Indian  tribes, 
etc.,  the  Agency  estimates  25  percent  (or 
20)  local  agencies,  Indian  tribes,  etc. 
will  submit  applications  imder  this 
program.  It  also  estimates  each 
participating  agency  will  submit  two 
applications  under  Options  1  and  2 
during  a  1-year  period  following 
promulgation  of  the  rule  and  submit  a 
one-time  application  imder  Option  3. 

The  Agency  believes  these  submission 
estimates  establish  an  upper  bound  to 
the  potential  scope  of  this  rulemaking 
since  State  and  local  agencies  may 
choose  any  combination  of  the  three 
options  and  since  reports  for  approval 
are  expected  to  decrease  in  later  years. 

The  Agency  estimates  the  annual 
burden  for  the  General  criteria  common 
to  all  options  to  be  39,608  person-hours 


per  year.  The  estimated  cost  to  State  and 
local  agencies  is  $1,269,232  per  year. 

The  annual  burden  for  Option  #1, 
Adjusting  a  section  112  Rule,  is 
estimated  to  be  4,367  person-hours  per 
year.  The  Agency  estimates  the 
associated  cost  to  State  and  local 
agencies  is  $148,599  per  year. 

The  annual  burden  for  Option  #2, 
Substituting  a  section  112  rule,  is 
estimated  to  be  26,082  person-hours  per 
year.  The  Agency  expects  Option  #2  will 
cost  $835,858  per  year. 

The  annual  burden  and  cost  for 
Option  #3,  Substituting  a  section  112 
program,  is  estimated  to  be  8,936 
person-hours  and  $286,354  per  year. 

The  Agency  estimates  the  annual 
burden  for  Review  and  Withdrawal  at 
621  person-hours  per  year,  at  a  cost  of 
$19,899  per  year. 

The  total  estimated  cost  for  the  three 
approval  options  including  General 
criteria  and  Review  and  Withdrawal 
cost  is  $2.6  million;  or  $60  thousand  per 
affected  entity.  The  total  burden  for  all 
options  totals  80  thousand  person-hours 
per  year  or  two  thousand  person-hours 
per  year  for  each  affected  entity.  There 
may  be  variations  in  the  annual  bottom 
line  since  this  is  a  one-time  submittal. 
Periodic  audits  may  occur  at  the 
discretion  of  the  compliance  and 
enforcement  authorities. 

Use  of  this  rulemaking  allows  State 
and  local  agencies  to  gain  approval  of 
State  air  toxics  rules  and  programs, 
which  they  can  implement  at  a  lower 
costs,  thus  providing  them  with  a  net 
decrease  in  terms  of  overall  program 
expenditure.  Because  the  above  burdens 
and  costs  are  based  upon  the  voluntary 
participation  of  affected  entities,  it  is 
believed  that  the  use  of  this  rulemaking 
will  result  in  a  net  reduction  in  burden 
and  costs  to  States,  Tribal  entities,  and 
local  entities.  Additionally,  the  Agency 
believes  this  rulemaking  is  not 
significant  because  its  cost  is  less  than 
the  $25  million  significance  level 
established  under  Executive  Order 
12866. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  March  13, 1996. 

Karen  Blanchard, 

Acting  Director,  Information  Transfer  and 
Program,  Integration  Division. 

(FR  Doc.  96-7005  Filed  3-21-96;  8:45  ami 
BajJNQ  CODE  6660-50-P 


[FRL-6444-2] 

Agency  Infonnation  Collection 
Activities;  Ecosystem  Monitoring 
Sun^ey 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
propos^  Information  Collection 
Request  (ICR)  to  the  Offfee  of 
Management  and  Budget  (OMB): 
Ecosystem  Monitoring  Survey.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21, 1996. 

ADDRESSES:  Pacific  Northwest  Ecorisk 
Assessment  Research  Program,  Western 
Ecology  Division,  National  Health  and 
Environmental  Effects  Laboratory, 

Office  of  Research  and  Development, 
U.S.  Environmental  Protection  Agency, 
200  SW  35th  St.,  Corvallis,  OR  97333. 

A  copy  of  the  ICR  may  be  obtained 
without  charge  from  the  contact 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
L.  Ringold,  Ph.D.,  (503)  754-4565,  FAX 
(503)  754-4716,  EMail: 
ringold@heart.cor.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  involved  with  the  use  of  monitoring 
data  to  support  natural  resource-related 
decisions  in  the  Pacific  Northwest. 

Title:  Eco^stem  Monitoring  Survey. 

Abstract:  The  primary  goal  of  the 
survey  is  to  obtain  information 
regarding  the  possible  future 
requirements  and  applications  of 
natural  resources  monitoring  data  in  the 
Pacific  Northwest.  The  survey  will 
contribute  to  the  process  of  designing 
monitoring  programs  for  ecosystem 
management  in  the  region,  and  will 
advance  the  ability  of  scientific  and 
regulatory  entities  in  the  region  to  make 
informed  decisions  regarding  resource 
management.  Results  of  the  survey  will 
be  used  by  the  EPA  in  developing  an 
integrated  monitoring  plan  for  the 
region.  The  survey  will  identify 
strengths  and  weaknesses  of  monitoring 
data,  and  suggest  areas  of  broad  data 
gaps  in  monitoring  data  specific  to 
future  regional  natural  resource 
management  issues.  The  survey  is 
targeted  at  monitoring  issues  which 
have  not  been  specifically  addressed  by 
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FEMAT.  There  are  three  explicit 
objectives  of  the  survey: 

1.  Identify  the  strengths  and 
weaknesses  of  monitoring  programs  or 
data  used  in  conjunction  with  one  past 
natural  resource-related  decision. 

2.  Identify  two  of  the  most  important 
future  issues  or  decisions  that  could 
substantially  affect  natural  resources  in 
the  region  and  identify  monitoring  data 
needs  pertinent  to  each  decision. 

3.  Identify  the  strengths  and 
weaknesses  of  existing  monitoring 
programs  and  data  available  to  support 
these  future  decisions. 

The  survey  is  exploratory,  and  is  not 
designed  for  statistical  analysis  of  how 
monitoring  data  is  used,  or  a  critical 
evaluation  of  any  specific  monitoring 
program  or  system.  The  survey  is 
voluntary,  and  although  a  list  of 
interviewed  individuals  will  accompany 
the  published  report,  these  individuals 
or  organizations  which  they  represent 
will  not  be  associated  with  specific 
comments.  The  survey  involves  one  and 
one-half  hour  interviews  with 
approximately  30  persons  representing 
State  and  local  governments  or  other 
resoiux»  management  entities  in 
western  Oregon  and  Washington.  The 
information  collection  method  will  be 
personal  interviews  to  maximize  the 
likelihood  of  firank,  informal 
perceptions  of  future  resource  issues 
and  evaluations  of  monitoring  programs, 
and  longer  responses  containing 
valuable  anecdotal  information  in 
regards  to  monitoring  data  supporting 
past  decisions.  The  basic  assumption  is 
that  the  length  and  complexity  of 
responses  will  be  maximized  in  an 
interview  situation  where  someone  will 
be  there  to  listen  to  respondent’s  ideas 
rather  than  read  them  later  at  some 
imdetermined  time,  although 
respondents  are  encouraged  to  bring 
supporting  materials  to  the  interview  if 
desired.  Interviews  will  be  tape 
recorded  to  minimize  use  of  the 
respondent’s  time,  and  respondents  will 
be  ofiered  the  opportunity  to  review  a 
summary  of  the  interview  before 
publication.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
'The  OMB  control  numbers  for  EPA’s 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  EPA  would 
like  to  solicit  comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(ii)  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soimces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Estimates  of  the  projected  cost  and 
hour  burdens  for  this  ICR  are  as 
follows.: 

Hour  burden  (survey  respondents): 
The  public  reporting  burden  (no 
recoMkeeping  is  involved)  for  this  one¬ 
time  collection  of  information  is 
estimated  to  average  2  hours  and  40 
minutes,  comprised  of  the  following 
components: 

(i)  10  minute  telephone  contact  to  set 
up  interviews  (using  a  response  rate  of 
50%,  60  persons  will  be  contacted  to 
arrange  30  interviews); 

(ii)  30  minute  review  of  background 
information  and  interview  script; 

(iii)  1.5  hour  interview  for  30 
individuals;  and 

(iv)  30  minute  review  of  interview 
smnmary  (this  is  optional). 

Total  hour  burden  for  survey;  2  hours 
and  40  minutes  per  respondent  x  30 
respondents  =  80  hours,  plus  5  hours 
(10  minutes  x  30  persons)  for  persons 
who  are  contacted  but  choose  not  to 
participate  in  a  personal  interview,  for 
a  total  of  85  hours. 

Cost  burden:  There  is  no  additional 
financial  bvirden  to  respondents  in  the 
disclosure  of  information  for  this 
survey. 


Dated:  March  5, 1996. 

Paul  L.  Ringold, 

Ecologist,  Regional  Ecology  Branch. 

[FR  Doc.  96-7028  Filed  3-21-96;  8:45  am] 
BILLING  CODE  6560-S0-P 

[F6i--6444-1] 

Agency  Information  Collection 
Activities 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SURMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
EPA  is  plaiming  to  submit  the  following 
propos^  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  IC^  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  15, 1996. 

ADDRESSES:  Office  of  Grants  and 
Debarment,  401  M  Street  SW., 
Washington,  D.C.  20460,  Mailstop 
3903F. 

FOR  FURTHER  INFORMATION  CONTACT: 
Remit  comments  to:  William  G.  Hedling, 
(202)  260-8269/Fax:  (202)  401-2350/ 
hedling.william@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
apply  for  EPA  assistance. 

Title:  GENERAL  ADMINISTRA’TIVE 
REQUIREMENTS  FOR  ASSISTANCE 
PROGRAMS.  EPA  ICR  #0938.05,  OMB 
Control  #2030-0020,  Expiration  6/30/ 
96. 

Abstract:  The  information  is  collected 
from  applicants/recipients  of  EPA 
assistance  and  is  used  to  make  awards, 
pay  recipients  and  collect  information 
on  how  Federal  funds  are  being  spent. 
EPA  needs  the  information  to  meet  its 
Federal  stewardship.  This  Information 
Collection  Request  (ICR)  renewal 
request  authorizes  the  collection  of. 
information  under  EPA’s  General 
Regulations  for  Assistance  Programs 
that  establishes  minimum  management 
requirements  for  all  recipients  of  EPA 
grants  or  cooperative  agreements 
(assistance  agreements).  40  CFR  Part  30 
“Grants  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations’’  includes  the 
management  requirements’  for  these 
potential  grantees.  40  CFR  Part  31 
“Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
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to  State  and  Local  Governments” 
includes  the  management  requirements 
for  these  potential  grantees.  These 
.regulations  include  only  those 
provisions  mandated  by  statute, 
required  by  OM6  Circulars  or  added  by 
EPA  to  ensure  sound  and  effective 
financial  assistance  management.  This 
SF-83  combines  all  of  these 
requirements  under  OMB  Control 
Number  2030-0020.  The  information 
required  by  these  regulations  will  be 
used  by  the  EPA  award  official  to  make 
assistance  awards,  to  make  assistance 
payments,  and  to  verify  that  the 
recipient  is  using  Federal  funds 
appropriately  to  comply  with  OMB 
Circulars.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  are  listed  in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  record 
keeping  burden  for  this  collection  is 
estimated  to  average  32  hours  per 
application.  The  estimated  annual 
number  of  respondents  is  approximated 
4,474.  The  estimated  total  burden  hours 
on  respondents:  143,168.  The  frequency 
of  collection:  as  required. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  March  14, 1996. 

Gary  M.  Katz, 

Director,  Grants  Administration  Division. 

[FR  Doc.  96-7033  Filed  3-21-96;  8:45  am] 
BILLING  CODE  6540-60-P 


[FRL-6445-2) 

Acid  Rain  Program:  Notice  of  Draft 
Written  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  written 
exemptions. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  draft 
written  exemptions  from  Acid  Rain 
permitting  and  monitoring  requirements 
to  11  utility  units  at  5  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  72).  Because 
the  Agency  does  not  anticipate  receiving 
adverse  comments,  the  exemptions  are 
also  being  issued  as  a  direct  final  action 
in  the  notice  of  written  exemptions 
published  elsewhere  in  today’s  Federal 
Register. 

DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  April  22, 1996  or 
30  days  after  publication  of  a  similar 
notice  in  a  local  newspaper. 

ADDRESSES:  Administrative  Records. 

The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  locations:  For  plants  in 
New  York:  EPA  Region  2,  290 
Broadway,  New  York,  NY  10007-1866; 
for  plants  in  Texas:  EPA  Region  6,  First 
Interstate  Bank  Tower,  1445  Ross 
Avenue,  Dallas,  TX,  75202-2733;  and 
for  plants  in  Kansas  and  Missouri:  EPA 
Region  7,  726  Minnesota  Ave.,  Kansas 
City,  KS,  66101. 

Comments.  Send  comments  to:  For 
plants  in  New  York,  Conrad  Simon, 
Director,  Air  and  Waste  Management 
Division,  EPA  Region  2,  (address  above); 
for  plants  in  Texas.  Samuel  Coleman, 
P.E.,  Director,  Compliance  Assurance 
and  Enforcement  Division,  EPA  Region 
6,  (address  above);  and  for  plants  in 
Kansas  and  Missouri,  William  Spratlin, 
Director,  Air  and  Toxics  Division,  EPA 
Region  7,  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter’s 
name,  address,  and  telephone  number, 
and  the  commenter’s  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  New  York,  Gerry  DeCaetano, 
212-637-4020;  for  plants  in  Texas,  Dan 
Meyer,  214-665-7233,  and  for  plants  in 
Kansas  and  Missouri,  Lisa  Hanlon,  913- 
551-7599. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 


timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
written  exemptions  and  the  exemptions 
issued  as  a  direct  final  action  in  the 
notice  of  written  exemptions  published 
elsewhere  in  today’s  Federal  Register 
will  automatically  become  final  on  the 
date  specified  in  that  notice.  If 
significant,  adverse  comments  are 
timely  received  on  any  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn  and  all 
public  comment  received  on  that 
exemption  based  on  the  relevant 
exemption  in  this  notice  of  draft  written 
exemptions.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  notice  of  draft  written 
exemptions,  any  parties  interested  in 
commenting  sl^ld  do  so  during  this 
comment  period. 

For  further  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 
written  exemptions  elsewhere  in  today’s 
Federal  Register. 

Dated:  March  19, 1996. 

Brian  ).  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Proffoms,  Office  of  Air  and 
Radiation. 

IFR  Doc.  96-7031  Filed  3-21-96;  8:45  am) 
BHJJNG  COOE  a54»-«0-P 


[FRL-6446-1] 

AckJ  Rain  Program:  Notice  of  Direct 
Final  Written  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  written  exemptions. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  written  exemptions  from 
the  Acid  Rain  permitting  and 
monitoring  requirements  to  11  utility 
units  at  5  plants  in  accordance  with  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72).  Because  the  Agency  does  not 
anticipate  receiving  adverse  comments, 
the  exemptions  are  being  issued  as  a 
direct  final  action. 

DATES:  Each  of  the  exemptions  issued  in 
this  direct  final  action  will  be  final  on 
May  1, 1996  or  40  days  after  publication 
of  a  similar  notice  in  a  local  newspaper, 
whichever  is  later,  unless  significant, 
adverse  comments  are  received  by  April 
22, 1996  or  30  days  after  publication  of 
a  similar  notice  in  a  local  newspaper, 
whichever  is  later.  If  significant,  adverse 
comments  are  timely  received  on  any 
exemption  in  this  direct  final  action, 
that  exemption  will  be  withdrawn 
through  a  notice  in  the  Federal  Register. 
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ADDRESSES:  Administrative  Records. 

The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  locations.  For  plants  in 
New  York:  EPA  Region  2,  290 
Broadway,  New  York,  NY  10007—1866; 
for  plants  in  Texas:  EPA  Region  6,  First 
Interstate  Bank  Tower,  1445  Ross 
Avenue,  Dallas,  TX,  75202-2733;  and 
for  plants  in  Kansas  and  Missouri:  EPA 
Region  7,  726  Minnesota  Ave.,  Kansas 
City,  KS,  66101. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  New  York,  Gerry  DeGaetano, 
212-637—4020;  for  plants  in  Texas,  Dan 
Meyer,  214-665-7233,  and  for  plants  in 
Kansas  and  Missouri,  Lisa  Hanlon,  913- 
551-7599. 

SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  exemption  in 
this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denial  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  of  draft  written 
exemptions  that  is  published  elsewhere 
in  today’s  Federal  Register  and  that  is 
identical  to  this  direct  final  action. 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7),  utilities  may 
petition  EPA  for  an  exemption  from 
permitting  and  monitoring  requirements 
for  any  new  utility  unit  that  serves  one 
or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  bums  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
weight  or  24  months  prior  to  the  date 
the  exempted  unit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW,  the  imit 
shall  no  longer  be  exempted  under  40 
CFR  72.7  and  shall  be  subject  to  all 
permitting  and  monitoring  requirements 
of  the  Acid  Rain  Program. 

EPA  is  issuing  written  exemptions  to 
the  following  new  units,  effective  from 
January  1, 1996  through  December  31, 
2000: 

Wamego  units  1920-3, 1920-4,  and 
1920-5  in  Kansas,  operated  by  the  City 
of  Wamego.  The  designated 
representative  for  Wamego  is  Larry 
Fechter. 

Malden  imits  2,  3,  and  4  in  Missouri, 
operated  by  the  City  of  Malden.  The 
designated  representative  for  Malden  is 
Gary  Youngquist. 

Vandalia  units  4  and  5  in  Missoiui, 
operated  by  the  City  of  Vandalia.  The 
designated  representative  for  Vandalia 
is  T^d  Hileman. 


Additionally  under  the  Acid  Rain 
Program  regulations  (40  CFR  72.8), 
utilities  may  petition  EPA  for  an 
exemption  from  Phase  II  permitting 
requirements  for  units  that  are  retired 
prior  to  the  issuance  of  a  Phase  n  Acid 
Rain  permit.  Units  that  are  retired  prior 
to  the  deadline  for  continuous 
emissions  monitoring  system  (CEMS) 
certification  may  also  petition  for  an 
exemption  from  monitoring 
requirements. 

While  the  exempt  retired  units  have 
been  allocated  allowances  imder  40  CFR 
part  73,  units  exempted  under  40  CFR 
72.8  must  not  emit  any  sulfur  dioxide  or 
nitrogen  oxides  on  or  after  the  date  the 
units  are  exempted,  and  the  units  must 
not  resume  operation  unless  the 
designated  representative  submits  an 
application  for  an  Acid  Rain  permit  and 
installs  and  certifies  its  monitors  by  the 
applicable  deadlines. 

EPA  is  issuing  written  exemptions 
from  Phase  n  permitting  requirements 
and  monitoring  requirements,  effective 
from  January  1, 1996,  through  December 
31,  2000,  to  the  following  retired  units: 

Waterside  imits  51  and  52  in  New 
York,  operated  by  Consolidated  Edison. 
The  designated  representative  for 
Waterside  is  M.  Peter  Lanahan,  Jr. 

Victoria  imit  5  in  Texas,  operated  by 
Central  and  Southwest  Services,  Inc. 

The  designated  representative  for 
Victoria  is  E.  Michael  Williams. 

Dated:  March  19, 1996. 

Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Progmms,  Office  of  Air  and 
Radiation. 

(FR  Doc.  96-7032  Filed  3-21-96;  8:45  ami 
BIUJNQ  CODE  6560-60-P 


[ER-FRL-5414-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities,  General  Information  • 
(202)  564-7167  or  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  March  11, 1996 
through  March  15, 1996,  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  960123,  Draft  EIS,  AFS,  CA, 
Emigrant  Wilderness  Management 
Direction,  Implementation,  Stanislaus 
National  Forest,  Tuolume  County,  CA, 
Due:  May  21, 1996,  Contact:  Steve 
Brougher  (209)  965-3434. 

EIS  No.  960124,  Final  EIS,  AFS,  AK, 
Northwest  Baranof  Timber  Sale(s), 
Implementation,  NPDES,  Coast  Guard 
Bridge,  COE  Section  10  and  404 
Permits,  Tongass  National  Forest, 

Sitka  Ranger  District,  Baranof  Island, 


AK,  Due:  April  22, 1996,  Contact: 
James  M.  Thomas  (907)  747-6671. 

EIS  No.  960125,  Draft  EIS,  USN,  FL, 
Programmatic  EIS — ^Mayport  Naval 
Station,  to  Evaluate  Facilities 
Development  Necessary  to  Support 
Potential  Aircraft  Carrier  Homporting, 
Duval  County,  FL,  Due:  May  6, 1996, 
Contact:  Ronnie  Lattimore  (803)  820- 
5888. 

EIS  No.  960126,  Final  EIS,  GSA,  CA, 

San  Diego — United  States  Courthouse, 
Site  Selection  and  Construction 
within  a  portion  of  the  Central 
Business  District  (CBD),  City  of  San 
Diego,  San  Diego  County,  CA,  Due: 
April  22, 1996,  Contact:  Rosanne 
Nieto  (415)  444-8111. 

EIS  No.  960127,  Draft  EIS,  AFS,  MT, 
Boulder  and  Wyman  Gulch 
Vegetation  Management  Timber  Sale 
and  Prescribed  Burning, 
Implementation,  Beaverhead- 
Deerlodge  National  Forests, 
Philipsburg  Ranger  District,  Granite 
Coimty,  MT,  Due:  May  06, 1996, 
Contact:  Ed  Casey  (406)  859-3211. 

EIS  No.  960128,  Final  EIS,  FHW,  OH, 

US  50  Highway  Improvements 
between  the  City  of  Athens  to  the 
Village  of  Coolville,  US  50  18.58  from 
4  km  (2.5  miles)  west  of  OH-690  to 
OH-7,  US  Coast  Guard  Permit  and 
COE  Section  10  and  404  Permits, 
Athens  County,  OH,  Due:  April  22, 
1996,  Contact:  Dale  E.  Wilken  (708) 
283-3500. 

EIS  No.  960129,  Draft  EIS,  DOE,  NY. 
West  Valley  Demonstration  Project  for 
Completion  and  Western  New  York 
Nuclear  Service  Center  Closure  or 
Long-Term  Management,  Appalachian 
Plateau,  City  of  Buffalo,  NY,  Due: 
September  22, 1996,  Contact:  Dan 
Sullivan  (800)  633-5280. 

Dated:  March  18, 1996. 

William  D.  Dickmson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  96-7002  Filed  3-21-96;  8:45  ami 

BIUJNQ  CODE  6540-60-U 


[ER-FRL-5414-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  4, 1996  through  March 
8, 1996  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 
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An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14, 1996  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-J65243-MT  Rating 
LO,  Castle  Moimtians  Allotment 
Management  Plan,  Implementation, 
Lewis  and  Clark  National  Forest, 
Musselshell  and  King  Hill  Ranger 
Districts,  White  Sulphur  Springs, 
Meagher  County,  MT. 

Summary:  EPA  expressed  lack  of 
objections  and  recommended  that 
additional  information  including 
improved  descriptions  of  State  Water 
Quality  Standards  and  linkages  to  State 
lists  of  water  quality  limited  streams  be 
included  in  the  FEIS. 

ERP  No.  D-BLM-K67032-NV  Rating 
E02,  Round  Mountain  Mine  Mill  and 
Tailings  Facility,  Construction  and 
Operation  for  the  Smoke  Valley 
Operation,  Plan  of  Operations 
Amendment  Approval,  Nye  Coimty,  NV. 

Summary.  EPA  expressed 
environmental  objections  to  the 
proposed  project  because  it  could  result 
in  significant  adverse  cumulative 
impacts  to  waterfowl  attracted  to  the  pit 
lake  which  could  exceed  water  quality 
standards  for  wildlife.  We  also 
recommended  additional  information  in 
the  Final  Environmental  Impact 
Statement  (FEIS)  regarding  mitigation 
measures;  impacts  to  soil,  vegetation, 
wildlife,  livestock,  and  springs  and 
seeps;  and  monitoring. 

ERP  No.  D-SFW-G64012-00  Rating 
LO,  Mexican  Wolf  (Canis  lupus  baileyi) 
Reintroduction  within  the  Historic 
Range,  Implementation,  in  the 
Southwestern  United  States,  Catron, 
Dona  Ana,  Grant  and  Lincoln  Counties, 
NM  and  Apache  and  Greenlee  Counties, 
AZ. 

Summary:  EPA  had  no  objections  to 
the  proposed  action  and  concurs  with 
the  Fish  and  Wildlife  Service’s  selection 
of  Alternative  A  as  the  environmentally 
preferred  alternative. 

Final  EISs 

ERP  No.  F-NPS-K61128-CA  Santa 
Rosa  Island  Envelopment  Concept  Plan, 
Implementation  and  Funding,  Channel 
Islands  National  Park,  Sant^Barbara 
County,  CA. 

Summary:  EPA  requested  that  the 
NEPA  Record  of  Decision  contain  a 
commitment  to  implement  the  water 
quality  protection  measures  contained 
in  the  FEIS. 


Dated:  March  18, 1996. 

William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  96-7003  Filed  3-21-96;  8:45  am] 
BILLING  CODE  6660-60-U 

[ER-FRL-6414-6] 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  the  Alaska-Juneau  (A J)  Mine 
Project,  Juneau,  AK 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  prepare  an 
SEIS. 

SUMMARY:  In  accordance  with  Section 
511(c)(1)  of  the  Clean  Water  Act  (CWA) 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  EPA 
has  identified  a  need  to  prepare  an  SEIS 
and  publishes  this  Notice  of  Intent  in 
accordance  with  40  CFR  1501.7. 

FOR  FURTHER  INFORMATION  CR  TO  SEND 
SCOPING  COMMENTS:  William  Riley, 
Office  of  Water  Mining  Coordinator 
OW-135,  EPA,  1200  Sixth  Avenue, 
Seattle,  WA  98101,  phone  (206)  553- 
1412.  Local  contact  is  Steve  Torok, 
EPA’s  Juneau  office,  phone  (907)  586- 
7619. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  AJ  Mine  Project  is  subject  to 
EPA  authorization  through  CWA 
Section  402,  including  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  program.  The  project  is 
a  new  source  (40  CFR  122.2  and  122.29), 
and  under  CWA  Section  511(c)(1)  is 
subject  to  NEPA  prior  to  the  NPDES 
permit  decision  (40  CFR  Part  6,  Subpart 
F).  The  AJ  Mine  is  an  underground  gold 
mine,  located  south  of  Juneau,  Alaska, 
which  closed  in  1944.  In  1988,  Echo 
Bay,  Alaska  (Echo  Bay)  filed  necessary 
permit  applications  to  reopen  the  mine 
and  an  ffiS  was  completed  by  the 
Bureau  of  Land  Management  in  1992. 
During  the  permitting  phase,  EPA 
completed  a  technical  assistance  report 
which  concluded  there  was  a  high 
potential  for  significant  degradation  of 
the  waters  of  the  United  States.  Echo 
Bay  proposed  modifications  to  address 
concerns  raised  and  filed  new  permit 
applications.  EPA  also  commenced  a 
rule-making  that  would  allow 
consideration  of  submarine  tailings 
disposal.  New  field  studies  to 
characterize  marine  and  other  resources 
are  ongoing. 

Project  Description — ^The  reopened  AJ 
Mine  would  produce  15,000  tons  per 
day  of  ore,  and  80  million  tons  during 
the  13-year  project  life.  Gold  recovery 


would  be  by  means  of  gravity  separation 
and  froth  flotation  processes  in  an 
underground  mill.  No  cyanide  would  be 
used.  Surface  facilities  would  be  located 
at  the  Rock  Dump  area  south  of  Juneau. 
The  tailings  would  be  pumped  through 
a  pipeline  in  Gastineau  Channel  for 
discharge  at  depth  in  Stephens  Passage. 
Power  would  be  supplied  by  diesel-gas 
turbine  generators.  Staffing  is  estimated 
at  400  personnel. 

Project  alternatives  currently 
considered  include:  (1)  Douglas  Island 
Dry  Tailings — the  tailings  would  be 
piped  across  Gastineau  Channel, 
dewatered  and  conveyed  to  a  dry 
tailings  disposal  area  on  Douglas  Island, 
(2)  Sheep  Qeek  Subaqueous  Tailings — 
similar  to  the  proposed  action  in  the 
1992  FEIS  except  the  impoundment 
would  hold  less  tailings,  no  cyanide 
would  be  used,  and  the  flows  of  Sheep 
Creek  would  be  partially  diverted 
around  the  impoundment,  (3)  Powerline 
Gulch  Subaqueous  Tailings — similar  to 
an  option  in  the  1992  FEIS,  except  the 
impoundment  would  hold  less  tailings, 
no  cyanide  would  be  used,  and  sruface 
runofi  would  be  diverted  around  the 
impoundment,  (4)  Mine  Backfill  and 
Douglas  Island  Dry  Tailings— combining 
backfilling  of  cemented  tailings  with 
surface  disposal  at  a  reduced  dry 
tailings  site  on  Douglas  Island,  (5) 
Submarine  Tailings  Disposal  Upland 
Pipeline — similar  to  the  proposal, 
except  the  tailings  pipeline  would 
follow  an  upland  route  along  Gastineau 
Channel  and  to  Stephens  Passage  for 
discharge. 

SCOPING  MEETING  DATE  AND  COMMENT 
deadline:  On  April  17, 1996,  EPA  will 
host  an  SEIS  scoping  open  house  at 
Centennial  Hall  in  Juneau  firom  3:00  to 
9:00  p.m.  Scoping  comments  bum  the 
public  will  be  welcomed  that  day,  or 
they  may  be  submitted  to  EPA  in 
writing.  The  scoping  period  comment 
deadline  is  April  30, 1996. 

ESTIMATED  DATE  OF  DRAFT  SEIS  RELEASE: 
September,  1996. 

Dated:  March  20, 1996. 

Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 

(FR  Doc.  96-7004  Filed  3-21-96;  8:45  ami 
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[FRL-6445-6] 

Underground  Injection  Control 
Program  Hazardous  Waste  Land 
Disposal  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection  Well,  American  Ecology 
Environmental  Services  Corporation 
(AEESC) 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Decision  on 
Exemption  Modification. 

SUMMARY:  Notice  is  hereby  given  that  a 
petition  for  modification  to  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  AEESC,  for  the 
Class  I  injection  wells  located  at  the 
Winona,  Texas  facility.  As  required  by 
40  CFR  Part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  firom  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  AEESC  of  the 
specific  restrict^  hazardous  waste 
identified  in  the  petition  modification, 
into  the  Class  I  hazardous  waste 
injection  wells  at  the  Winona,  Texas 
facility  specifically  identified  in  the 
petition  for  as  long  as  the  basis  for 
granting  an  approval  of  this  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10,  a  public  notice  was  issued  on 
May  17, 1995.  The  public  comment 
period  ended  on  July  7, 1995,  was  re¬ 
opened  on  August  10, 1995  and  closed 
on  September  8, 1995.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 

DATES:  This  action  is  effective  as  of 
March  14, 1996. 

ADDRESSES:  Copies  of  the  petition  for 
modification  and  all  pertinent 
information  relating  thereto  are  on  file 
at  the  following  location:  Environmental 
Protection  Agency,  Region  6,  Water 
Quality  Protection  Division,  Source 
Water  Protection  Branch  (6WQ-S),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wright,  Chief,  Ground  Water/UIC 
Section,  EPA — Region  6,  telephone 
(214) 665-7165. 

William  B.  Hathaway, 

Director,  Water  Quality  Protection  Division. 
IFR  Doc  96-7034  Filed  3-21-96;  8:45  ami 
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[OPP-50816;  FRL-6352-7] 

Receipt  of  a  Notification  to  Conduct 
Small-Scale  Field  Testing  of  a 
Genetically-Engineered  Microbial 
Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  firom 
American  Cyanamid  Company  of  New 
Jersey  a  notification  (241-NMP-G)  of 
intent  to  conduct  small-scale  field 
testing  involving  a  baculovirus 
Autographa  califomica  Multiple 
Nuclear  Polyhedrosis  Virus  (ACMNPV) 
which  has  been  genetically  engineered 
to  contain  a  gene  which  encodes  for  an 
insect-specific  protein  toxin  fiom  the 
venom  of  the  scorpion  Androctonus 
australis.  American  Cyanamid  intends 
to  test  this  microbial  pesticide  on 
cotton,  tobacco,  and  leafy  vegetables  in 
12  states.  Target  pests  for  these  field 
trials  include  the  cabbage  looper 
{Trichoplusia  ni)  and  the  tobacco 
budworm  [Heliothis  virescens).  The 
Agency  has  determined  that  the 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  public  comments 
on  this  application. 

DATES:  Written  comments  should  be 
submitted  to  EPA  by  April  22, 1996. 
ADDRESSES:  Comments  in  triplicate, 
must  bear  the  docket  control  number 
OPP-50816  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  in  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
OPP-50816.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  action  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
under  the  SUPPLEMENTARY  unit  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hollis,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  #1,  2805 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)308-8733;  e-mail: 
hollis.linda@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  EPA’s 
Statement  of  Policy  entitled,  “Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  and  the  Toxic  Substances  Control 
Act,”  published  in  the  Federal  Register 
of  Jime  26, 1986  (51  FR  23313),  has  been 
received  from  American  Cyanamid 
Company  of  New  Jersey  (NMP  No.  241- 
NMP-E).  The  proposed  small-scale  field 
trial  involves  the  introduction  of  a 
genetically-engineered  isolate  of  the 
baculovirus  Autographa  califomica 
Multiple  Nuclear  Polyhedrosis  Virus 
(AcMNPV).  The  strain  to  be  tested 
(vEGTDEL-AalT)  has  been  genetically 
modified  with  approximately  1  kilobase 
internal  deletion  in  the  ecdysteroid 
UDP-glucosyltransferase  gene  and  an 
inserted  gene  which  encodes  an  insect- 
specific  toxin  protein  from  the  venom  of 
the  scorpion  Androctonus  australis. 

The  purpose  of  the  proposed  testing 
will  be  to  evaluate  the  efficacy  of  this 
genetically-altered  AcMNPV  (relative  to 
the  gene-deleted  construct  and  a 
commercial  Bacillus  thuringiensis 
insecticide)  against  certain  lepidopteran 
species  (Trichoplusia  ni  (cabbage 
looper)  and  Heliothis  virescens  (tobacco 
budworm)  on  tobacco,  cotton  and  leafy 
vraetables. 

The  proposed  program  consists  of  a 
total  of  20  field  trials  to  be  conducted 
in  spring  1996  thru  fall  1996.  Testing 
will  occur  in  12  states:  Alabama, 
Arkansas,  California,  Florida,  Georgia, 
Illinois,  Louisiana,  Mississippi,  New 
Jersey,  North  Carolina,  Texas,  and 
Virginia.  For  each  crop  to  to  he  treated, 
the  following  number  of  trials  and 
treatments  are  proposed:  Leafy 
vegetables/6  trials,  5  total  treatments; 
cotton/ll  trials,  10  total  treatments;  and 
tobacco/3  trials,  6  total  treatments.  All 
sites  will  be  located  on  secured  research 
or  commercial  farmland  with  limited 
public  access. 

There  will  be  a  maximum  of  four 
plots  per  treatment  and  a  maximiun  of 
six  applications  per  treatment.  The 
maximiun  size  of  a  given  treatment  plot 
in  each  test  will  be  0.02  acres  (4  rows 
wide  X  75ft.  fong).  Tbe  total  acreage 
treated  with  the  genetically  modified 
construct  will  consist  of  7.4  acres.  The 
total  amount  of  active  ingredient  to  be 
used  will  be  98.25e. 

Treated  plots  will  be  buffered  on 
either  side  by  an  untreated  row. 
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Alleyways  (6’)  will  be  cut  between 
replicates.  Entire  trials  will  be 
surrounded  by  a  10’  crop-free  buffer 
zone.  Small-scale  ground-based  spray 
equipment  will  be  used.  Equipment  will 
be  cleaned  with  hypochlorite  after 
applications  with  construct.  Upon 
completion  of  the  trials,  crops  will 
remain  standing  for  at  least  2  weeks  to 
maximize  the  natural  degradation  of  the 
remaining  Polyhedral  Inclusion  Bodies 
(PIBs)  before  l^ing  shredded  and 
interred  into  the  soil. 

Weekly  monitoring  of  target  insects 
and  those  non-target  insects  will  take 
place  within  treated  plots.  Following 
review  of  American  Cyanamid 
Company’s  application  and  any 
comments  received  in  response  to  this 
notice,  EPA  will  decide  whether  or  not 
an  experimental  use  permit  is  required. 

EPA  has  established  a  record  for  this 
notice  imder  docket  number  OPP-50816 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
(CBI),  is  available  for  inspection  firom  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays.  The 
public  record  is  located  in  Room  1132 
of  the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

The  official  record  for  this  document, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  “ADDRKSES” 
imit  at  the  begiiming  of  this  document. 

List  of  Subjects 

Environmental  protection  and 
Genetically-engineered  microbial 
fiesticides. 

Dated:  March  11, 1996. 

Janet  L.  Andersen, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  96-7043  Filed  3-21-96;  8:45  am) 
BILLING  CODE  6660-40-F 


40  CFR  Parts  153  and  159 

[OPP-250114;  FRL-5354-2] 

RIN  No.  2070-AB50 

Reporting  Requirements  for  Risk/ 
Benefit  Information;  Notification  to  the 
Secretary  of  Agriculture 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 
Agriculture. 

SUMMARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  final 
regulation  under  section  6(a)(2)  of  the 
F^eral  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA).  The  rule 
deftnes  the  obligations  of  pesticide 
registrants  under  section  6(a)(2)  to 
report  to  the  Agency  information 
indicating  their  products  may  cause 
unreasonable  adverse  effects.  This 
action  is  required  by  FIFRA  section 
25(a)(2). 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  V.  Roelofs,  Policy  and 
Special  Projects  Staff  (7501C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington  DC  20460.  Office  location 
and  telephone  number:  Rm.  1113,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.,  telephone:  703-308- 
2964,  e-mail: 

roelofs.james@epamail.epa.gov. 
SUPPLEM0ITARY  INFORMATION:  Section 
25(a)(2)  of  FIFRA  provides  that  the 
Administrator' shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
before  signing  it  for  publication  in  the 
Federal  Register.  If  die  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
it.  the  Administrator  shall  issue  for 
publication  in  the  Federal  Register, 
with  the  final  regulation,  the  comments 
of  the  Secretary,  if  requested  by  the 
Secretary,  and  the  response  of  the 
Administrator  concerning  the 
Secretary’s  comments.  If  the  Secretary 
does  not  comment  in  writing  within  15 
days  after  receiving  the  final  regulation, 
the  Administrator  may  sign  the 
regulation  for  publication  in  the  Federal 
Register  anytime  thereafter. 

Authority:  7  U.S.C  136  et  seq. 

Dated:  March  13, 1996. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  96-7042  Filed  3-21-96;  8:45  am) 
BHJJNQ  CODE  66a0-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  96-41;  FCC  96-66] 

Hearing  Designation  Order,  Liberty 
Cable  Co.,  Inc. 

AGBICY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Hearing  Designation 
Order  and  Notice  of  Opportunity  for 
Hearing. 

SUMMARY:  Fifteen  applications  for 
operational  fixed  microwave  service 
(OFS)  facilities  filed  by  Liberty  Cable 
Co.,  Inc.  (Liberty)  are  designated  for 
hearing.  The  Commission  has 
determined  that  substantial  and  material 
questions  of  fact  exist  as  to  whether 
Liberty  possesses  the  requisite 
qualifications  to  be  a  Commission 
licensee. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Weber,  Enforcement  Division, 
Wireless  Telecommunications  Bureau, 
(202)  418-1317. 

SUPPLBMBITARY  INFORMATION:  This  is  a 
summary  of  Hearing  Designation  Order 
and  Notice  of  Opportimity  for  Hearing 
in  WT  Docket  96—41,  adopted  March  4, 
1996,  and  released  March  5, 1996. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street,  N.W.,  Washington,  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037,  (202)  857-3800. 

Summary  of  Hearing  Designation  Order 
and  Notice  of  Opportunity  for  Hearing 

The  Commission  has  designated  15 
OFS  applications  filed  by  Liberty  for 
bearing.  Liberty  is  a  multichannel  video 
programming  distributor  and  provides 
video  services  to  customers  in  New 
York  City  using  OFS  facilities.  The 
Commission  has  learned  that  Liberty 
has  been  providing  service  to  non- 
commonly  owned  buildings  which 
Liberty  has  interconnected  with 
hardwire  without  a  cable  firanchise.  At 
the  time  Liberty  was  interconnecting 
these  buildings,  the  Communications 
Act  defined  the  interconnection  of  non- 
conunonly  owned  buildings  a  operating 
a  cable  system.  The  Act  requires  in 
order  to  be  a  cable  opierator,  a  cable 
firanchise  must  first  be  obtained. 

Because  Liberty  never  obtained  a  cable 
firanchise.  Liberty  is  in  apparent 
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violation  of  the  Communications  Act. 
Several  of  the  applications  Liberty  has 
filed  were  to  replace  the  hardwire 
connection  with  an  OFS  path.  Those 
applications  were  designated  to 
determine  whether  the  facts  and 
circumstances  surrounding  Liberty’s 
interconnecting  of  non-commonly 
owned  buildings  without  a  franchise 
bears  on  its  qualifications  to  be  a 
Commission  licensee. 

Second,  Liberty  has  admitted  to 
commencing  operation  of  several 
facilities  prior  to  being  granted  authority 
to  do  so.  In  some  instances.  Liberty 
commenced  operation  prior  to  applying 
for  such  authority.  The  Commission 
determined  that  this  raises  a  substantial 
and  material  question  of  fact  regarding 
Liberty’s  qualifications  to  be  a  licensee. 
Accordingly,  all  of  the  applications  for 
facilities  which  Liberty  commenced 
operation  without  prior  authority  wdre 
designated  for  hearing. 

Finally,  one  Liberty  official,  who  at 
the  time  certain  statements  were  made 
was  Liberty’s  chief  of  engineering,  filed 
contradictory  statement  with  the 
Commission  and  the  U.S.  District  Court 
for  the  Southern  District  of  New  York. 
The  statements  concerned  the  reasons 
for  the  premature  operation  of  the 
facilities.  Because  the  Commission 
could  not  resolve  the  discrepancy 
between  the  two  statements,  the 
Commission  found  that  material  and 
substantial  questions  of  fact  exist 
regarding  Liberty’s  truthfulness  before 
the  Commission,  and  an  appropriate 
issue  was  desimated. 

Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  15  of  Liberty’s  applications 
for  operational  fixed  microwave  services 
facilities  have  been  designated  for 
hearing  upon  the  following  issues  listed 
below: 

(1)  (a)  To  determine  the  facts  and 
circumstances  surrounding  Liberty 
Cable  Co.,  Inc.’s  operation  of  hardwired 
interconnected,  non-commonly  owned 
buildings,  without  first  obtaining  a 
franchise.  See  47  U.S.C.  541(b)(1),  47 
U.S.C.  Title  VI  and  47  CFR^  76  et  seq. 

(b)  To  determine  whether  Liberty 
Cable  Co.,  Inc.  has  violated  Section  1.65 
of  the  Commission’s  Rules,  47  CFR 

§  1.65,  by  failing  to  notify  the 
Commission  of  its  provision  of  service 
to  interconnected,  non-commonly 
owned  buildings. 

(c)  To  determine  whether,  based  on 

(l)(a)  and  (b)  above.  Liberty  is  qualified 
to  be  granted  the  above-captioned 
private  operational  fixed  microwave 
authorizations. 

(2)  (a)  To  determine  the  facts  and 
circumstances  surroimding  Liberty 
Cable  Co.,  Inc.’s  admitted  violations  of 


Section  301  of  the  Commimications  Act 
and  Section  94.23  of  the  Commission’s 
Rules,  47  U.S.C.  301,  47  CFR  §  94.23,  by 
operating  certain  private  operational 
fixed  microwave  facilities  without  first 
obtaining  Commission  authorization. 

(b)  To  determine  whether  Liberty 
Cable  Co.,  Inc.  has  violated  Section  1.65 
of  the  Commission’s  Rules,  47  CFR  1. 

§  1.645,  by  failing  to  notify  the 
Commission  of  its  premature  operation 
of  service  in  either  its  underlying 
applications  or  its  requests  for  special 
temporary  authority. 

(c)  To  determine  whether,  based  on 

(2) (a)  and  (b)  above.  Liberty  is  qualified 
to  be  granted  the  above-captioned 
private  operational  fixed  microwave 
authorizations. 

(3)  (a)  To  determine  whether  Liberty 
Cable  Co.,  Inc.,  in  relation  to  its 
interconnection  of  non-commonly 
owned  buildings  and  its  premature 
operation  of  facilities,  misrepresented 
facts  to  the  Commission,  lacked  candor 
in  its  dealings  with  the  Commission,  or 
attempted  to  mislead  the  Commission, 
and  in  this  regard,  whether  Liberty 
Cable  Co.,  Inc.  has  violated  Section  1.17 
of  the  Commission’s  Rules,  47  CFR 
§1.17. 

(b)  To  determine  whether,  based  on 

(3) (a),  above.  Liberty  is  qualified  to  be 
granted  the  above-captioned  private 
operational  fixed  microwave 
authorizations. 

(4)  To  determine,  based  on  the 
evidence  adduced  in  issues  (1)  through 
(3)  above,  whether  Liberty  Cable  Co., 

Inc.  possesses  the  requisite  character 
qualifications  to  be  granted  the  above- 
captioned  private  operational  fixed 
microwave  authorizations  for  which  it 
has  applied  and,  accordingly,  whether 
grant  of  its  applications  would  serve  the 
public  interest,  convenience  and 
necessity. 

The  Conunission  has  further  placed 
Liberty  on  notice  that  the  presiding 
administrative  law  judge  may  find  that 
Liberty  has  violated  any  provision  of  the 
Commimications  Act  or  any 
Commission  rule  and  impose  a 
forfeiture  up  to  the  statutory  maximum. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-6523  Filed  3-21-96;  8:45  amj 
BILUNQ  CODE  <712-01-M 

Low  Power  Television  and  Television 
Translator  Filing  Window  From  April 
22,  Through  April  26, 1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Filing  Window. 


SUMMARY:  This  action  gives  notice  of  an 
application  filing  window  for  the 
tendering  of  applications  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  stations.  This  notice  sets  forth 
the  filing  procedures,  including  when 
and  where  to  file  and  the  applicable 
application  form  to  be  used,  and 
information  concerning  application 
filing  fees. 

DATES:  April  22, 1996  through  April  26, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hossein  Hashemzadeh,  Low  Power 
Television  Branch,  Mass  Media  Bureau, 
(202) 418-1650. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Low  Power  Television/ 
Television  Translator  “Major  Change 
Only”  Filing  Window  From  April  22, 
1996  Through  April  26, 1996 

Released:  March  18, 1996. 

Commencing  April  22, 1996,  and 
continuing  to  and  including  April  26, 
1996,  the  Commission  will  permit  the 
filing  of  applications  for  MAJOR 
CHANGES  ONLY  in  existing  facilities 
for  low  power  television  and  television 
translator  stations  (LPTV). 

Major  Change  Limitation 

As  set  forth  in  Section  73.3572  of  the 
Commission’s  Rules,  a  major  change  in 
facilities  for  a  LPTV  station  includes 
any  change  in  fiequency  (output 
channel)  assignment,  transmitting 
antenna  system,  antenna  height  or 
authorized  operating  power.  Any 
change  in  antenna  location  exceeding 
200  meters  also  constitutes  a  major 
change.  Section  73.3572  does  not 
explicitly  limit  the  distance  by  which  a 
major  change  applicant  may  propose  to 
move  its  station’s  antenna  location.  In 
previous  LPTV  filing  windows,  which 
were  open  generally  to  applicants  for 
new  station  construction  permits,  as 
well  as  major  change  applicants,  we 
have  seen  major  change  applicants  that 
proposed  to  change  antenna  locations 
well  beyond  200  meters,  resulting  in 
cessation  of  service  in  the  current 
viewing  area  and  movement  to  an 
entirely  new  community.  In  all 
significant  respects,  those  applications 
were  the  equivalent  of  applications  for 
new  station  construction  permits.  In 
view  of  our  decision  to  proscribe  the 
filing  of  new  LPTV  construction  permit 
applications  at  this  time,  some 
geographic  limitation  on  antenna 
relocations  must  be  imposed. 
Accordingly,  applications  to  change 
antenna  locations  will  not  be  accepted 
in  this  filing  window  if  they  propose  to 
move  the  location  of  the  antenna  more 
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than  64.4  kilometers  (40  miles)  from  the 
presently  authorized  location.  This 
limitation  should  afford  applicants 
ample  flexihility  to  relocate  transmitting 
facilities  and  improve  their  existing 
operations. 

New  Station  Prohibition 

The  filing  of  applications  for  new 
construction  permits  for  LPTV  stations  ~ 
will  not  he  permitted  at  this  time.  In 
previous  filing  windows,  the 
Commission  has  allowed  the  filing  of 
applications  for  new  LPTV  stations  that 
specify  transmitter  site  coordinates 
(geographic  latitude  and  longitude) 
located  more  than  161  kilometers  (100 
miles)  from  reference  coordinates  of  36 
urban  areas.  These  geographic 
restrictions  were  necessitated  by  the 
Commission’s  proceeding  on  Advanced 
Television  Systems  (ATV)  and  the  large 
number  of  low  power  television  and 
television  translator  stations  already 
authorized  in  and  around  these 
metropolitan  areas.  Because  it  is 
possible  that  some  of  these  stations 
would  be  displaced  in  channel,  if  and 
when  the  spectrum  is  needed  by  full- 
service  stations  for  ATV  use,  the 
geographic  restriction  against  additional 
new  stations  in  and  around  these  urban 
areas  was  intended  to  minimize  the 
extent  to  which  LPTV  service  to  the 
public  could  he  disrupted.  Limiting  this 
window  to  the  filing  of  certain  major 
change  applications,  pending  further 
action  in  the  AlV  proceeding,  will 
further  minimize  possible  disruption  of 
low  power  television  and  television 
translator  service  to  the  public. 

Filing  Locations 

All  LPTV  applications  that  are  subject 
to  the  payment  of  a  fee  must  be  filed  at 
the  Pittsburgh,  Pennsylvania  locations 
specified  herein.  Those  LPTV  applicants 
that  are  fee  exempt,  as  explained  later 
in  this  Public  Notice,  must  file  their 
applications  directly  with  the  Federal 
Communications  Commission  at  the 
location  specified  herein. 

Applications  Requiring  a  Fee 

Generally,  applicants  seeking  to  make 
a  major  change  in  the  facilities  of  an 
existing  low  power  television  or 
television  translator  station  are  required 
to  pay  and  submit  a  fee  with  the  filing 
of  the  application.  The  March  1996 
edition  of  FCC  Form  346,  which  is  to  be 
used  during  this  window  period, 
contains  instructions  for  providing  the 
fee  information  called  for  in  Section  I, 
Questions  1  and  2  of  the  application. 
Applicants  should  complete  those 
questions,  specifying  “MOL”  as  the  Fee 
Type  Code  and  attaching  (but  not 


stapling)  their  $490.00  remittance  for 
the  requisite  fee. 

Payment  of  the  required  fee  can  be 
made  by  check,  bank  draft,  money  order 
or  credit  card.  If  paying  by  check,  bank 
draft  or  money  order,  your  remittance 
must  be  denominated  in  U.  S.  dollars, 
drawn  upon  a  U.S.  financial  institution 
and  made  payable  to  the  Federal 
Communications  Commission.  No 
postdated,  altered  or  third-party  check 
will  be  accepted.  DO  NOT  SEND  CASH. 
Checks  dated  six  months  or  older  will 
not  be  accepted  for  ^ling. 

Applicants  who  wish  to  pay  their 
filing  fee  by  money  order  or  credit  card 
must  submit  FCC  Form  159  (Remittance 
Advice),  together  with  their  application. 
Applicants  who  wish  to  pay  for  more 
than  one  major  change  application  with 
a  single  payment  must  also  submit  FCC 
Form  159,  listing  each  application  as  a 
separate  item  on  FCC  Form  159.  If 
additional  entries  are  necessary,  FCC 
Form  159C  (Continuation  Sheet)  is  to  be 
used.  Those  applicants  electing  to  pay 
in  a  manner  that  requires  the 
submission  of  FCC  Form  159  must  still 
complete  Section  I,  Question  1  of  FCC 
Form  346  (March  1996  edition). 
Question  2  of  Section  I  need  not  be 
completed,  but  FCC  Form  159  must  be 
submitted  instead.  If  other  than  the 
March  1996  edition  of  FCC  Form  346  is 
utilized,  FCC  Form  159  MUST  be  used 
regardless  of  the  manner  of  payment. 

The  March  1996  edition  of  FCC  Form 
346,  as  well  as  FCC  Forms  159  and 
159C,  can  be  obtained  by  calling  the 
FCC’s  Forms  Distribution  Center  at 
Telephone  Number  (202)  418-3676  or 
1-800-418-3676  and  leaving  your 
request  on  the  answering  machine 
provided  for  this  purpose.  These  forms 
are  also  available  by  using  the  FCC’s 
Fax-On-Demand  system.  Copies  may  be 
ordered  via  fax  24-hours  a  day  by 
calling  Telephone  Number  (202)  418- 
0177  ftDm  the  handset  of  any  fax 
machine.  For  the  March  1996  edition  of 
FCC  Form  346,  the  document  retrieval 
niunber  is  000346,  whereas  the 
document  retrieval  number  for  FCC 
Form  159  and  159C  is  000159.  Callers 
should  follow  the  system  voice  prompts 
and  enter  the  document  retrieval 
numbers  when  requested.  Due  to  the 
limited  number  of  telephone  lines  into 
the  FCC’s  Fax-On-Demand  system, 
callers  may  wish  to  call  during  non¬ 
business  hoius.  If  callers  have  any 
difficulty  with  transmission  of  their  fax, 
they  should  contact  Dorothy  Conway  at 
Telephone  Nxunber  (202)  418-0217. 

For  applications  requiring  a  fee,  the 
Commission  will  utilize  the  facilities  of 
a  Treasury  Department  lockbox  bank. 
These  filings  can  be  made,  either  by 


mail  or  by  person,  at  the  following 
locations  ONLY; 

If  mailed — ^Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing,  P.O.  Box  358992, 
Pittsburg,  PA  15251-5992 
If  hand-delivered — Federal 
Communications  Commission,  Low 
Power  Television  Window  Filing, 
Three  Mellon  Bank  Center,  525 
William  Penn  Way,  Pittsburgh,  PA 
15259,  Attn:  Wholesale  Lockbox  Shift 
Supervisor. 

Mailed  applications  must  be  actually 
received  no  later  than  Friday,  April  26, 
1996.  Hand-carried  or  couriered 
applications  can  be  delivered  at  the 
Three  Mellon  Bank  Center  location  at 
any  time  during  the  window  period  up 
through  11:59  p.m.  on  Friday,  April  26, 
1996.  Submissions  tendered  after  11:59 
p.m.  on  Friday,  April  26, 1996,  will  not 
be  accepted.  Detailed  instructions  to  get 
to  this  location  are  included  in  this 
Public  Notice  as  Attachment  I. 

An  original  and  two  copies  of  the 
application  and  all  requii^  exhibits 
must  be  filed.  To  facilitate  the  initial 
processing  of  these  applications,  ail 
applicants  are  requested  to  enclose  in  a 
single  envelope  the  original  and 
duplicate  copies  of  the  application,  with 
ea(±  duplicate  copy  clearly  denoted  by 
the  applicant.  Where  more  than  one 
major  change  application  is  being  filed, 
separate  envelopes  enclosing  the 
individual  application  (i.e.,  an  original 
and  two  copies)  can  be  mailed  in  a 
single  package.  Receipts  will  not  be 
provided  by  the  lockbox  bank  facility. 
However,  a  “stamp  receipted  copy”  will 
be  furnished  by  the  lockbox  bank 
facility  provided  the  applicant  clearly 
identifies  the  copy  to  be  stamped,  and 
the  filing  is  submitted  with  the  “stamp 
receipted  copy”  on  top  of  the  original 
application  package.  Requests  for 
“stamp  receipted  copies”  must  include 
a  stamped,  self-addressed  envelope  of 
sufiicient  size  to  accommodate  the 
stamp  receipted  copy  to  be  returned.  If 
the  “stamp  receipt^  copy”  is  submitted 
in  any  other  format  or  the  envelope  is 
not  of  sufficient  size,  it  will  not  be 
stamped  and  retvuned.  For  hand-carried 
or  couriered  applications  delivered  to 
the  Three  Mellon  Bank  Center  location, 
bank  personnel,  if  requested  in  person, 
will  date  stamp  as  received  a  proffered 
copy  of  the  application  and  return  it  to 
the  requester.  Only  one  piece  of  paper 
per  individual  application  will  be 
stamped  for  receipt  purposes. 

Applications  submitted  without  a 
FCC  Form  159,  if  required,  with 
insufficient  or  inappropriate  payments, 
or  without  any  payments  will  be 
dismissed  and  retiuned  to  the  applicant 
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without  processing.  See  Section  1.1107 
of  the  Commission’s  Rules.  Following 
the  fee  review  process,  applications  that 
are  found  to  be  patently  defective  or  not 
“substantially  complete,”  will  be 
rejected  and  returned  to  the  applicant. 
See  Section  73.3564  of  the 
Commission’s  Rules. 

Applications  Not  Requiring  a  Fee 

Governmental  entities  are  exempt 
firom  the  $490.00  fee.  As  defined  by  the 
Commission’s  rules,  governmental 
entities  include  “any  possession,  state, 
city,  coimty,  town,  village,  municipal 
corporation  or  similar  political 
organization  or  subpart  thereof 
controlled  by  publicly  elected  and/or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs.”  Also 
exempted  firom  this  fee  are 
noncommercial  educational  FM  and 
full-service  television  broadcast  station 
licensees  seeking  to  make  major  changes 
in  the  facilities  of  their  existing  low 
power  television  or  television  translator 
stations,  provided  those  stations  operate 
or  will  be  operated  on  a  noncommercial 
educational  basis.  A  licensee  or 
permittee  of  a  low  power  television  or 
television  translator  station,  which  is 
filing  a  major  change  application  and 
whi^  earlier  obtained  either  a  fee 
refund  because  of  a  NTIA  facilities  grant 
for  that  station  or  a  fee  waiver  because 
of  demonstrated  compliance  with  the 
eligibility  and  service  requirements  of 
Section  73.621  of  the  Commission’s 
Rules,  is  similarly  exempt  firom  payment 
of  the  $490.00  fee.  See  sW^tion  1.1112  of 
the  Commission’s  Rules.  To  avail  itself 
of  any  fee  exemption  an  applicant  must 
indicate  its  eligibility  by  (decking  the 
most  appropriate  hox  in  Question  2, 
Section  I  of  FCC  Form  346  (March  1996 
edition).  Again,  the  March  1996  edition 
of  FCC  Form  346  can  be  obtained  by 
calling  the  FCC  Forms  Distribution 
Center  or  the  FCC’s  Fax-On-Demand 
system. 

Filing  of  LPTV  window  applications 
not  requiring  the  payment  of  a  fee  can 
be  made  either  by  mail  or  by  person,  at 
the  following  locations  ONLY: 

If  mailed — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing,  Room  222, 1919  M 
Street  NW.,  Washington,  D.C.  20554 
If  hand-delivered — ^Federal 
Conununications  Commission, 
Secretary’s  Office,  Room  222, 1919  M 
Street  NW.,  Washington,  D.C.  20554. 
Mailed  applications  must  be  actually 
received  no  later  than  April  26, 1996. 
Hand-carried  or  courier^  applications 
can  be  delivered  daily  during  the  filing 


window  at  the  Secretary’s  Office  firom 
8:00  a.m.  to  5:30  p.m.  Applications 
tendered  after  5:30  p.m.  on  Friday,  April 
26, 1996,  will  not  be  accepted. 

For  further  information  concerning 
the  filing  window,  contact  Hossein 
Hashemzadeh,  Low  Power  Television 
Branch,  Mass  Media  Bureau  at 
Telephone  Number  (202)  418-1650. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Attachment — Directions  to  Three 
Mellon  Bank  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79 

Proceed  east  on  Parkway  (Interstate 
279)  towards  downtown  Pittsburgh.  Go 
through  the  Fort  Pitt  tunnels  and  across 
the  Fort  Pitt  Bridge.  Follow  signs  to 
Parkway  East  (Monroeville).  Travel 
approximately  1/4  of  a  mile  to  the  Grant 
Street  Exit  (E^t  3).  Proceed  on  Grant 
Street  to  6th  Street.  Make  a  left  on  6th 
Street,  go  one  block,  make  another  left 
onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

From  Pennsylvania  Turnpike 

Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3).  Proceed  on 
Grant  Street  to  6th  Street.  Make  a  left  on 
6th  Street,  go  one  block,  make  another 
left  onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

Parking 

Parking  is  available  in  several  parking 
garages  which  are  within  two  bl(^s  of 
Three  Mellon  Bank  Center.  Kaufiman 
Department  Store  garage  is  located  on 
Smithfield  Street;  and  Mellon  Square 
Garage  is  on  6th  Avenue  (across  fi’om 
the  Alcoa  Building).  There  is  also  a 
loading  area  located  behind  One  Mellon 
Bank  Center  on  Ross  Street. 

(FR  Doc.  96-6880  Filed  3-21-96;  8:45  am] 
NLUNQ  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 


continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  new,  revised,  or 
continuing  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  proposed 
extension  to  an  existing  information 
collection  previously  approved  and 
assigned  OMB  Control  Number  3067- 
0248.  The  current  approval  expires 
April  30, 1996. 

Title:  Emergency  Management 
Exercise  Report  System  (EMERS). 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection. 

Form  Numbers:  FEMA  Form  95—44. 
An  automated  reporting  system  that 
mirrors  the  form  is  also  being  used. 

Abstract:  EMERS  is  an  annual 
exercise/training  reporting  system  that 
identifies  emergency  functions  that  are 
major  components  of  an  effective 
emergency  management  preparedness, 
response  and  recovery  program,  the 
functions  are:  alert  notification; 
commimications;  coordination  and 
control;  emergency  public  information 
(effectiveness);  damage  assessment; 
health  and  medical;  individual/family 
assistance;  public  safety;  public  works; 
resource  management;  warning;  and 
effectiveness  of  warning.  The  completed 
EMERS  form  is  submitted  by  States  to 
FEMA  Headquarters,  throu^  the 
appropriate  Regional  Office. 
Headquarters  staff  uses  the  information 
to  evaluate  the  effectiveness  of  program 
elements  and  sub-elements  as 
demonstrated  in  an  actual  disaster 
response.  The  data  be  useful  in 
determining  annual  program  emphasis, 
budgetary  levels,  or  changes  in  or 
initiation  of  new  policies  and  guidance; 
determining  necessary  changes, 
improvements  or  initiatives  in  training 
programs  required  to  support  State  and 
local  emergency  managers;  identifying 
potential  problem  areas  that  could  be 
expected  to  arise  in  State  and  local 
jurisdictions,  and  improving  Federal, 
State,  and  local  disaster  relief  and 
assistance  relationships;  and  supporting 
FEMA’s  annual  budget  request. 

The  process  of  completing  an  EMERS 
form  is  useful  to  the  State  and  local 
jurisdictions  affected  by  disaster.  It 
provides  a  format  for  reviewing  actual 
response  capability  and  noting  those 
areas  where  some  remedial  actions  may 
be  required,  serving  as  the  basis  for  a 
post-disaster  critique.  States  and  local 
governments  may  also  request  exercise 
credit  for  actual  response  operations  in 
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Presidentially  declared  or  undeclared 
disasters. 

Affected  Public:  State,  local  or  tribal 
governments. 

Number  of  Respondents:  States — 56; 
Local  jurisdictions — 3,200. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propos^  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  received  within 
60  days  of  the  date  of  this  notice. 
ADDRESSES:  Direct  all  comments  to 
Muriel  B.  Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 

FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection  can 
be  obtained  by  contacting  the  person 
listed  in  the  “Addressee”  section  of  this 
notice. 

Dated:  March  1, 1996. 

Mike  Bozzelli, 

Acting  Director.  Program  Services  Division, 
Operations  Support  Directorate. 

(FR  Doc.  96-6973  Filed  3-21-96;  8:45  ami 
BILLING  CODE  C718-01-P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  new,  revised,  or 
continuing  information  collections.  In 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  proposed 
extension  to  an  existing  information 
collection  previously  approved  and 
assigned  OMB  Control  Number  3067- 
0001.  The  current  approval  expires  May 
31, 1996.  There  is  no  change  in  burden. 

Title:  National  Defense  ^ecutive 
Reserve  Personal  Qualifications 
Statement. 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection. 

Form  Number:  FEMA  Form  85-3. 

Abstract:  The  National  Defense 
Executive  Reserve  (NDER)  is  a  Federal 
Government  program  coordinated  by  the 
Federal  Emergency  Management 
Agency.  The  program  provides  a  reserve 
of  highly  qualified  individuals  from 
industry,  organized  labor,  professional 
groups,  and  academia  to  serve  in 
executive  positions  in  time  of 
emergency.  Such  individuals  must  use 
FEMA  Form  85—3  to  apply  for  the  NDER 
program.  FEMA  uses  the  form  to  ensure 
that  individuals  are  qualified  to  perform 
in  assigned  emergency  positions  and  are 
eligible  for  membership  in  the  Executive 
Reserve. 

Affected  Public:  Individuals. 

Number  of  Respondents:  100. 

Estimated  Time  per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50. 

Frequency  of  Response:  One-time. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Direct  all  comments  to 
Muriel  B.  Anderson,  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 

FAX  number  (202)  646-3524. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection  can 
be  obtained  by  contacting  the  person 
listed  in  the  ADDRESSES  section  of  this 
notice. 

Dated:  February  26. 1996. 

Mike  Bozzelli, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 

(FR  Doc.  96-6974  Filed  3-21-96;  8:45  am) 
BHJJNQ  CODE  EMe-ei-O 


Agency  Information  Collection 
Activities:  Proposed  Coiiection; 
Comment  Recpiest 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduced  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  new,  revised,  or 
continuing  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  proposed 
extension  to  an  existing  information 
collection  previously  approved  and 
assigned  OBM  Control  Number  3067- 
0163.  The  current  approval  expires 
April  30. 1996. 

Title:  Individual  and  Family  (IFG) 
Grant  Procram  Information. 

Type  of  Review:  Extension  of  a 
ciurently  approved  information 
collection. 

Form  Numbers:  FEMA  Form  76-27, 
76-28,  76-29,  76-30,  76-32,  76-34,  76- 
35.  76-38. 

Abstract:  Individual  and  Family  Grant 
(IFG)  Program  Information  is  essential  to 
the  effective  monitoring  and 
management  of  the  State-administered 
IFG  program  by  FEMA  Regional  office 
staff.  FEMA  Regions  have  oversight 
responsibility  for  ensuring  that  the 
States  perform  and  adhere  to  FEMA 
regulations  and  poli^^idance. 

This  collection  of  inrormation  is  a 
series  of  forms  and  reports  which  assist 
the  FEMA  Regional  office  staff  in 
monitoring  program  delivery  to  disaster 
applicants  and  complying  with  other 
Federal  requirements  (flood  insurance,  - 
environmental  assessments,  and 
floodplain  management).  FEMA  Forms 
included  in  this  collection  are  as 
follows: 

(1)  FEMA  Form  76-27,  DARIS  Entry 
Document,  Initial  Report.  This  report  is 
initiated  by  FEMA  Regional  Offices 
based  on  the  data  provided  by  States. 
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States  provides  FEMA  preliminary 
information  on  the  IFG  program  for 
staffing  and  management  purposes.  This 
report  is  complete  once  for  each 
disaster,  and  establishes  a  DARIS  report 
for  each  new  IFG  program. 

(2)  FEMA  Form  76-28,  DARIS  Entry 
Dc^ment,  Status  Report.  This  report  is 
completed  by  State  IFG  sta^  and 
provided  to  ffie  FEMA  Regional 
Director.  It  serves  as  the  framework  for 
reviewing,  analyzing,  and  monitoring 
the  progress  of  the  program.  The  report 
tracks  the  number  of  dollar  amount  of 
applications  approved  by  the  State,  the 
nmnber  and  dollar  amounts  of  grants 
disbursed,  and  the  number  of  grant 
appeals.  The  data  carried  on  this  report 
is  used  to  make  determinations  on  die 
need  for  additional  allocation  and 
obligation  of  funds  for  program  activity. 

(3)  FEMA  Form  76—29,  DARIS  Entry 
Document,  Final  Statistical  Report,  This 
repiort  captures  the  funding  history  by 
category  of  each  IFG  program.  The 
information  reveals  the  total  IFG 
Program  cost,  and  is  used  to  prepare 
reports  to  OMB  and  the  Congress.  The 
report  is  also  used  as  a  management  tool 
to  check  on  the  State’s  record  of 
accuracy  in  estimating  IFG  Program 
costs  and  in  requesting  advances.  States 
are  responsible  for  completing  the  form, 
and  the  FEMA  Regional  Offices  are 
responsible  for  entering  the  information 
into  DARIS. 

(4)  FEMA  Form  76-30,  Environmental 
Review,  IFG  Program.  The  National 
Environmental  Policy  Act  (NEPA) 
requires  an  environmental  review 
process  before  certain  IFG  assistance  in 
the  housing  category  can  be  approved. 
When  the  review  is  conducted,  the  State 
is  required  to  use  the  form  to  record  the 
necessary  information. 

(5)  FEMA  Form  76-32,  Worksheet  for 
Case  File  Reviews.  FEMA  requires 
States  to  keep  IFG  program  information 
and,  on  occasion,  requests  the  States  to 
provide  such  information,  as  needed. 

(6)  FEMA  Form  76—34,  Checklist  for 
IFG  Program  Review.  The  checklist  is 
used  during  the  interview  stage  of  the 
IFG  Mid-Program  Review  of  the  State’s 
administration  of  the  program.  It  covers 
all  items  that  must  be  monitored  by 
FEMA  to  emsure  effective  management 
of  the  IFG  program. 

(7)  FEMA  Form  76—35,  Worksheet  for 
Preparing  and  Reviewing  State 
Administrative  Plans.  The  worksheet  is 
used  to  develop  or  update  State 
Administrative  Plans  that  must  be 
approved  by  FEMA.  The  plans  are  used 
by  State  IFG  p>ersonnel  to 
administratively  manage  the  IFG 
Program. 

FEMA  Form  76—38,  Floodplain 
Management  Analysis.  Executive  Orders 


11988,  Floodplain  Management 
Analysis,  and  11990,  Protection  of 
Wetlands,  place  a  responsibility  on 
FEMA  and  States  to  perform  reviews 
before  certain  IFG  assistance  in  the 
housing  category  can  be  approved.  The 
review  involves  an  eight-step  decision¬ 
making  process  if  the  action  could  affect 
a  floodplain  or  wetland. 

Burden  Estimates  per  Response. 


FEMA  Fonn 

No.  of  Re- 

Hours  per  re- 

No. 

spondents 

sponse 

76-27  . 

25 

15  minutes. 

76-28  . 

25 

30  minutes. 

76-29  . 

25 

30  minutes. 

76-30  . 

1 

1  hour. 

76-32  . 

25 

30  minutes. 

76-34  . 

25 

4  hours. 

76-35  . 

.  25 

2.5  hours. 

76-38  . 

2 

2  hours. 

Estimated  Total  Annual  Burden 
Hours:  2,700. 

Affected  Public:  State,  local  or  tribal 
governments. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propos^  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  1^ 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Direct  all  comments  to 
Muriel  B  Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625.  FAX 
number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection  can 
be  obtained  by  contacting  the  person 
listed  in  the  "Addresses”  section  of  this 
notice. 

Dated:  March  1, 1996. 

Mike  Bozzelli, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 

(FR  Doc.  96-6975  Filed  3-21-96;  8:45  ami 
BILLING  CODE  S718-01-M 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  new,  revised,  or 
continuing  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  proposed 
extension  to  an  existing  information 
collection  previously  approved  and 
assigned  OMB  Control  Number  3067- 
0195.  The  current  approval  expires 
April  30, 1996.  There  are  two 
information  collections  associated  with 
this  clearance  package.  There  are  no 
changes  in  burden  estimates  for  either  of 
the  information  collections. 

Title  1:  Community  Rating  System 
(CRS)  Program — ^Application 
Worksheets  and  Commentary. 

Forms:  Application  Worksheets;  and 
Commentary. 

Title  2:  NFTP  Repetitive  Loss 
Correction  Worksheet. 

FEMA  Form:  81-83 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Community  Rating 
System  (CRS)  was  designed  by  the 
Federal  Insurance  Administration  to 
encourage,  through  the  use  of  flood 
insurance  premium  discounts, 
communities  and  States  to  undertake 
activities  that  will  mitigate  flooding  and 
flood  damage  beyond  the  minimum 
standards  for  National  Flood  Insurance 
Program  participation.  Communities  use 
the  NFIP/CRS  Coordinator’s  Manual 
which  includes  the  schedule, 
commentary  and  application 
worksheets.  The  application 
worksheets,  requisite  documentation, 
and  certification  are  submitted  to  the 
appropriate  FEMA  Regional  Office.  The 
NFIP  Repetitive  Loss  Correction 
Worksheet  is  used  to  correct/update 
property  location/address,  dates  of  loss, 
total  number  of  losses  per  property, 
community  name  community  number, 
and  reason  for  change. 

Affected  Public:  State,  local  or  tribal 
government. 

Number  of  Respondents:  255. 

Estimated  Time  per  Respondent:  33 
hours. 

Estimated  Total  Annual  Burden  and 
Recordkeeping  Hours:  8,425. 
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Frequency  of  Response:  Other — once 
per  respondent  with  annual  updates 
regarding  participation. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Conunents  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Direct  all  comments  to 
Muriel  B.  Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  munber  (202)  646-2625. 

FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection  can 
be  obtained  by  contacting  the  person 
listed  in  the  “Addressee”  section  of  this 
notice. 

Dated:  February  26, 1996. 

Mike  Bozzeili, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 

(FR  Doc.  96-6976  Filed  3-21-96;  8:45  ami 
BILLING  CODE  a718-01-P 


Agency  Information  Collection 
Activities:  Proposed  Coliection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal  ' 

1  agencies  to  take  this  opportunity  to 

comment  on  proposed  new,  revised,  or 
continuing  information  collections.  In 
accordance  with  the  Paperwork 
■  Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  proposed 
extension  to  an  existing  information 
collection  previously  approved  and 


assigned  OMB  Control  Number  3067- 
0033.  The  current  approval  expires  May 
31,  1996. 

Title:  Notice  of  Interest/Private  Non- 
Profit  Checklist. 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection. 

Form  Numbers:  FEMA  Form  90-49. 

Abstract:  Section  406  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  authorizes  the  President 
to  make  contributions  to  State  and  local 
governments  and  private  non-profit 
organizations  (PNP’s)  for  repair, 
restoration,  reconstruction,  or 
replacement  of  a  public  or  private  non¬ 
profit  facility  damaged  or  destroyed  by 
a  major  disaster  and  for  associated 
expenses  incurred  by  the  applicant. 
F^4A  regulation  44  CFR  section 
202.202(c)  requires  applicants  applying 
for  Federal  disaster  assistance  to  submit 
a  completed  Notice  of  Interest  in 
Applying  for  Federal  Disaster 
Assistance,  FEMA  Form  90—49. 
Applicants  use  the  form  to  list  damages 
to  property  and  facilities  so  that 
inspections  may  be  appropriately 
assigned  for  formal  surveys.  The  form  is 
signed  by  the  applicant  and  submitted 
to  the  Governor’s  Authorized 
Representative.  The  Private  Non-Profit 
Checklist  documents  the  applicant’s 
private  non-profit  eligibility  status  and 
facilitates  the  processing  of  the 
applicant’s  application  for  assistance. 

Affected  Public:  State,  local  or  tribal 
governments. 

Burden  Estimates  Per  Response: 


FEMA  Form  90-^9 

No.  of 
Re¬ 
spond¬ 
ents 

Hours  Per 
response 

Notice  of  Interest _ 

3,000 

30  min- 

utes. 

Private  Non-Profit 

1,000 

15  min- 

Checklist. 

utes. 

Estimated  Total  Annual  Burden 
Hours:  1,750. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propos^  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Direct  all  comments  to 
Muriel  B.  Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 

FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  coliection  can 
be  obtained  by  contacting  the  person 
listed  in  the  “Addressee”  section  of  this 
notice. 

Dated:  March  1, 1996. 

Mike  Bozzeili, 

Acting  Director,  Progmm  Services  Division, 
Operations  Support  Directorate. 

[FR  Doc.  96-6977  Filed  3-21-96;  8:45  am| 
BauNQ  CODE  cria-oi-p 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Gantrol  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  5, 1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kenneth  Erie,  Benidji,  Minnesota; 
to  acquire  an  additional  35.62  percent, 
for  a  total  of  55.87  percent,  of  the  voting 
shares  of  MEDR  Bankshares,  Inc., 
Erskine,  Minnesota,  and  thereby 
indirectly  acquire  American  State  Bank 
of  Erskine,  Emkine,  Minnesota,  and 
Twin  Valley  State  Bank,  Twin  Valley, 
Minnesota. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  March  18, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  96-6917  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  ttlO-OI-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Comjianies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  15, 1996. 


A.  Federal  Reserve  Bank  of 
MinneajioUs  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Absarokee  Bancorporation, 
Absarokee,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  United 
Bank  of  Columbus,  N.A.,  Columbus, 
Montana,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  18, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-6918  Filed  3-21-96;  8:45  am] 
BKJJNQ  CODE  «210-01-F 


Notice  of  Projxisals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  5, 1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Heritage  Bancshares  Group,  Inc., 
Minneapolis,  Minnesota;  to  engage  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board’s  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  18, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-6919  Filed  3-21-96;  8:45  am] 
BILUNQ  COOE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  93N-0008] 

John  W.  Bushlow;  Denial  of  Hearing; 
Final  Debarment  Order 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  a 
hearing  for  and  is  issuing  a  final  order 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  John  W.  Bushlow,  9704 
Tartufie  Dr.,  Richmond,  VA  23233,  fi'om 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Mr.  Bushlow 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  pr^uct  under  the 
act.  Mr.  Bushlow  has  failed  to  file  with 
the  agency  information  and  analyses 
sufficient  to  create  a  basis  for  a  hearing 
concerning  this  action. 

EFFECTIVE  DATE:  March  22, 1996. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
2041. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  21, 1992,  the  United 
States  District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
John  W.  Bushlow,  former  Vice  President 
of  Manufacturing  and  plant  manager  of 
Vitarine  Pharmaceuticals,  Inc.,  for  one 
count  of  failing  to  establish  and 
maintain  records,  with  the  intent  to 
mislead,  a  Federal  felony  offense  under 
21  U.S.C.  331(e)  and  333(a)(2).  As  a 
result  of  this  conviction,  FDA  served 
Mr.  Bushlow  by  certified  mail  on  April 
9, 1993,  a  notice  proposing  to 
permanently  debar  him  finm  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application,  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(B)  of 
the  act  (21  U.S.C.  335a(a)(2)(B)),  that  Mr. 
Bushlow  was  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  regulation  of  a  drug  product. 

The  certified  letter  informed  Mr. 
Bushlow  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials,  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Mr. 
Bushlow  that  if  it  conclusively  appeared 
fi'om  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  which 
precluded  the  order  of  debarment,  FDA 
would  enter  summary  judgment  against 
him  and  deny  his  request  for  a  hearing. 

In  a  letter  dated  May  4, 1993,  Mr. 
Bushlow  requested  a  hearing.  The  letter 
in  its  entirety  is  as  follows: 

In  accordance  with  the  requirements  of  21 
U.S.C.  335a(i),  I  set  forth  below  the 
information  relied  upon  to  justify  a  hearing 
on  the  Food  and  Drug  Administration’s 
Proposed  Notice  to  Debar,  dated  February  5, 
1993. 

I.  The  Proposal  to  Permanently  Debar 
Violates  the  Double  Jeopardy  Clause  of  the 
Fifth  Amendment 

II.  The  Proposed  Notice  to  Permanently 
Debar  violates  the  Ex  Post  Facto  Clause  of  the 
Constitution 

III.  The  Proposed  Notice  to  Permanently 
Debar  violates  the  Constitution  in  that  it  is 
too  broad,  too  vague  and  too  unspecific. 

In  accordance,  and  within  the  required  60 
days  from  receipt  of  the  Proposal  to  Debar 
Notice,  additional  information  will  be  filed  to 
justify  a  hearing. 

Despite  his  stated  intention,  Mr. 
Bushlow  did  not  follow  up  with 
additional  information  to  justify  a 
hearing 

The  Deputy  Commissioner  for 
Operations  has  considered  Mr. 
Bushlow’s  letter  and  concludes  that  it  is 


unpersuasive  and  fails  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  The  constitutional  claims  that 
Mr.  Bushlow  offers  do  not  create  a  basis 
for  a  hearing  because  hearings  are  not 
granted  on  matters  of  policy  or  law,  but 
only  on  genuine  and  substantial  issues 
of  fact  (21  CFR  12.24(b)(1)).  The 
constitutional  arguments  are,  in  any 
event,  unconvincing,  for  the  reasons 
discussed  below, 
n.  Mr.  Bushlow’s  Arguments  in 
Support  of  a  Hearing 

Mr.  Bushlow  states  that  the 
debarment  proposal  violates  the  Ex  Post 
Facto  Clause  and  Double  Jeopcurdy 
Clause  of  the  U.S.  Constitution.  Mr. 
Bushlow  was  convicted  on  February  21, 
1992,  prior  to  the  enactment  of  the 
Generic  Drug  Enforcement  Act  (CDEA) 
on  May  13, 1992. 

An  ex  post  facto  law  is  one  that 
reaches  l^ck  to  punish  acts  that 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
committed.  (Ex  Parte  Garland,  4  Wall. 
333,  377, 18  L.  Ed.  366  (1866);  Collins 
V.  Youn^lood,  497  U.S.  37  (1990).) 

The  Elouble  Jeopardy  Clause  states 
that  no  person  shall  “be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb.” 

In  determining  whether  a  statutory 
provision  such  as  the  one  being 
challenged  is  unconstitutional  under  the 
Ex  Post  Facto  Clause  or  Double  Jeopardy 
Clause,  the  critical  consideration  is 
whether  the  provision  is  remedial  or 
punitive  in  nature.  The  intent  of 
debarment  under  the  GDEA  is  not  to 
punish,  but  rather  to  remedy  the  past 
fraud  and  corruption  in  the  drug 
industry.  In  upholding  the  GDEA 
against  an  ex  post  facto  challenge,  the 
court  in  Bae  v.  Shalala  stated. 

Without  question,  the  GDEA  serves 
compelling  governmental  interests  unrelated 
to  punishment.  The  punitive  effects  of  the 
GDEA  are  merely  incidental  to  its  overriding 
purpose  to  safeguard  the  integrity  of  the 
generic  drug  industry  while  protecting  public 
health. 

[Bae  V.  Shalala,  44  F.3d  489,  493  (7th 
Cir.  1995);  see  also,  Manocchio  v. 
Kusserow,  961  F.2d  1539, 1542  (11th 
Cir.  1992);  Hawkery.  New  York,  170 
U.S.  189, 190  (1898);  DeVeau  v. 

Braisted,  373  U.S.  154  (I960).) 
Therefore,  Mr.  Bushlow’s  claim  that  the 
GDEA  violates  the  Ex  Post  Facto  Clause 
and  Double  Jeopardy  Clause  is 
unpersuasive. 

Bushlow  also  asserts  that  the 
proposal  to  debar  him  is 
unconstitutional  because  it  is  “too 
broad,  too  vague,  and  too  unspecific.” 
Such  an  argument  does  not  provide  the 
basis  for  a  hearing. 


Neither  the  proposal  to  debar  nor  the 
act’s  debarment  provisions,  on  which 
the  proposal  to  debar  was  based,  are 
vague  or  unspecific.  The  debarment 
proposal  sets  forth  expressly  the 
conduct  on  which  the  proposal  is  based, 
the  findings  of  FDA,  the  agency’s 
proposed  action,  and  the  proc^ure  for 
requesting  a  hearing.  Section 
306(a)(2)(B)  of  the  act  clearly  mandates 
the  debarment  of  an  individual  who  has 
been  convicted  of  a  Federal  felony  for 
conduct  relating  to  the  regulation  of  any 
drug  product.  The  act  defines  the 
conduct  and  felony  conviction  that  lead 
to  debarment.  The  period  of  debarment 
is  also  set  forth  in  section  306(c)(2)  of 
the  act,  which  states  that  the  debarment 
is  permanent. 

Finally,  Mr.  Bushlow  does  not  explain 
his  argument  that  the  debarment 
proposal  is  over  broad.  In  feet,  the 
debarment  provisions  are  narrowly 
drawn  to  accomplish  the  legitimate 
government  purposes  of  ensuring  the 
integrity  of  the  drug  regulatory  process 
and  protecting  the  public  health.  The 
debarment  provisions  further  the 
compelling  governmental  interest  of 
“restorlingj  consumer  confidence  in 
generic  drugs  by  eradicating  the 
widespread  corruption  in  the  generic 
drug  approval  process.”  {Bae  v.  Shalala, 
44  F.3d  489, 493  (7th  Qr.  1995).) 

Mr.  Bushlow  does  not  dispute  the  fact 
that  he  was  convicted  as  alleged  by  FDA 
in  its  proposal  to  debar  him,  and  he  has 
raised  no  genuine  and  substantial  issue 
of  fact  regarding  this  conviction.  Also, 
Mr.  Bushlow’s  legal  arguments  do  not 
create  a  basis  for  a  hearing  and,  in  any 
event,  are  unpersuasive.  Accordingly, 
the  Deputy  Commissioner  for 
Operations  denies  Mr.  Bushlow’s 
request  for  a  hearing. 

HI.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
him  (21  CFR  5.20),  finds  that  Mr.  John 
W.  Bushlow  has  been  convicted  of  a 
felony  imder  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  John  W.  Bushlow  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  p>erson  with  an  approved 
or  pending  dnig  product  application 
imder  sections  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b,  or 
382),  or  imder  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
efiective  March  22, 1996,  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(dd)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
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services  of  Mr,  Bushiow,  in  any 
capacity,  during  his  period  of 
debarment,  will  be  subject  to  civil 
money  penalties  (section  307(a)(6)  of  the 
act  (21  U.S.C.  335b(a)(6)).  If  Mr. 
Bushiow,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  civil  money  penalties 
(section  307(a)(7)  of  the  act).  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
from  Mr.  Bushiow  during  his  period  of 
debarment. 

Any  application  by  Mr.  Bushiow  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Do^et  No.  93N-0008  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  3, 1996. 

Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  96-6941  Filed  3-21-96;  8:45  ami 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procediues  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee’s  5- 


digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  April  10  and 

11, 1996,  8  a.m..  Holiday  Inn — Bethesda, 
Versailles  Ballrooms  III  and  IV,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  April  10, 
1996,  8  a.m.  to  8:15  a.m.;  open  public 
hearing,  8:15  a.m.  to  8:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  8:30 
a.m.  to  10:45  a.m.;  closed  committee 
deliberations,  10:45  a.m.  to  3  p.m.;  open 
public  hearing,  3  p.m.  to  3:30  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
3:30  p.m.  to  6  p.m.;  open  committee 
discussion,  April  11, 1996,  8  a.m.  to 
10:30  a.m.;  open  public  hearing,  10:30 
a.m.  to  11  a.m.,  imless  public 
participation  does  not  last  that.long; 
open  committee  discussion,  11  a.m.  to 
11:30  a.m.;  closed  committee 
deliberations,  11:30  a.m.  to  1  p.m.;  open 
committee  discussion,  1  p.m.  to  2:30 
p.m.;  closed  committee  deliberations, 
2:30  p.m.  to  3:30  p.m.;  Nancy  T.  Cherry 
or  Sandy  M.  Salins,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Vaccines  and 
Related  Biological  Products  Advisory 
Committee,  c^e  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  3, 1996,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  April 

10, 1996,  the  committee  will  discuss 
data  issues  pertaining  to  pediatric 


studies  using  vaccines  for  the 
prevention  of  Lyme  disease.  The 
committee  will  also  review  safety  and 
efficacy  data  pertaining  to  a  Bacille 
Calmette-Guerin  (BCG)  vaccine  from 
Connaught  Laboratories,  Ltd.,  for  the 
prevention  of  tuberculosis.  On  April  11, 
1996,  the  committee  will:  (1)  Discuss 
vaccine  safety  issues,  (2)  review  a 
research  program  in  the  Division  of 
Viral  Products,  and  (3)  hear  a  briefing 
on  reverse  transcriptase  in  avian  cells. 

Closed  committee  deliberations.  On 
April  10  and  11, 1996,  the  committee 
will  review  trade  secret  and/or 
confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications,  product  licensing 
applications,  or  approved  products. 
These  portions  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)).  On 
April  11, 1996,  the  committee  will  also 
discuss  personal  information 
concerning  an  individual  associated 
with  a  research  program  at  the  center, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(6)). 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  April  29  and 

30, 1996,  8:30  a.m..  Holiday  Inn — 
Bethesda,  Versailles  Ballroom,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  April  29, 1996, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5  p.m.;  open  committee  discussion, 
April  30, 1996,  8:30  a.m.  to  2  p.m.; 
closed  conunittee  deliberations,  2  p.m. 
to  5  p.m.;  Stephen  P.  Pollitt,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-6138  (301-443-0572  in  the 
Washington,  DC  area).  Anesthetic  and 
Life  Support  Drugs  Advisory 
Committee,  code  12529. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  field  of 
anesthesiology  and  surgery. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
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formal  presentations  should  notify  the 
contact  person  before  April  20, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  new  drug 
application  (NDA)  20-630, 

Remifentanyl,  Glaxo  Welcome,  for  use 
as  a  general  anesthetic,  and  a  report  of 
the  post-market  experience  and  phase 
IV  commitments  of  NDA  20-478, 
Ultane®  (sevoflurane),  Abbott 
Laboratories. 

Closed  committee  deliberations.  On 
April  30, 1996,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  proc^ures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 


in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing’s  conclusion,  if  time  permits,  at 
the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting.  i 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  die 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 

Those  portions  of  a  meeting  designated 
as  clos^,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  piuposes; 
information  the  prematiire  disclosure  of 
which  would  be  likely  to  significantly 
finistrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency' action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  firom 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  March  IS.  1996. 

Midiaei  A.  Friedman, 

Deputy  Conunissioner  for  Operations. 

(FR  Doc.  96-6960  Filed  3-21-96;  8:45  am) 
BILUNa  COOe  41<0-«1-F 

pocket  No.  96D-0071] 

1995  Revision  of  the  Nationai  Sheiifish 
Sanitation  Program  Manuai  of 
Operations,  Part  I  “Sanitation  of 
Sheiifish  Growing  Areas’’  and  Part  il 
“Sanitation  of  the  Harvesting, 
Processing,  and  Distritxition  of 
Shellfish;’’  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  1995  revision  of  the 
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National  Shellfish  Sanitation  Program 
(NSSP)  Manual  of  Operations,  part  I, 
“Sanitation  of  Shellfish  Growing 
Areas,”  and  part  n,  “Sanitation  of  the 
Harvesting,  Processing,  and  Distribution 
of  Shellfish.”  This  revision  was  initiated 


in  cooperation  with  the  Interstate 
Shellfish  Sanitation  Conference  (ISSC) 
to  help  assure  that  only  safe  and 
sanitary  shellfish  are  offered  for  sale  in 
interstate  commerce. 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  manual  (fi^  of 
charge)  firom  the  contact  person  in  the 
nearest  Regional  Office  listed  in  the 
table  below: 


Addresses 

Contact  Person 

FDA,  Stoneham  District  Office,  State  Programs  Branch,  One  Montvale 

David  Field 

Ave.,  Stoneham,  MA  02180. 

FDA  New  York  Regional  Office,  850  Third  Ave.,  Brooklyn,  NY  1 1232- 

Jerry  Mulnick  * 

1593 

FDA  Baltimore  District  Office,  Investigations  Branch,  900  Madison 

Al  Ondis 

Ave.,  Baltimore,  MD  21201 

FDA  Atlanta  Regional  Office,  State  Cooperative  Programs,  60  Eighth 

Robert  Creasy 

St.  NE.,  Atlanta,  GA  p0309 

FDA  Charleston  Resident  Post,  334  Meeting  St.,  rm.  5(%,  P.O.  Box 

Donald  M.  Hesselman 

21077,  Charleston,  SC  29413 

FDA  Tallahassee  Resident  Post,  Hobbs  Federal  Bldg.,  227  North 

Marc  Glatzer 

Bronough  St.,  suite  4150  TaUahassee,  FL  32301 

FDA  Baton  Rouge  Resident  Post,  5353  Essen  Lane,  suite  220,  Baton 

John  Veazey 

Rouge,  LA  70809 

FDA  Detroit  District  Resident  Post,  1560  East  Jefferson  Ave.,  Detroit, 

Nicholas  Majerus 

Ml  48207 

FDA  Dallas  Regional  Office,  7920  Elmbrook  Dr.,  suite  402,  Dallas,  TX 

Linda  Collins 

75247 

FDA  Seattle  District  Office,  100  Second  Ave.,  suite  2400,  Seattle,  WA 

Tim  Sample 

98104 

FDA  Shelifish  Program  Implementation  Branch  (HFS-628),  200  C  St. 

Stanley  Ratdiffe 

SW.,  Washington,  DC  20204 

Request  should  be  identified  with 
the  docket  munber  foimd  in  brackets  in 
the  heading  of  this  dociunent.  Send  two 
self-addres^d  adhesive  labels  to  assist 
in  processing  your  requests.  The  manual 
is  available  for  public  examinatioa  in 
the  Dockets  Management  Branch  ^HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 

Rockville,  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
W.  DiStefano,  Office  of  Seafood,  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFS-417),  200  C  St.  SW.,  Washington, 
DC  20204,  202-418-3177. 
Sim>LEMENTARY  INFORMATION:  FDA  is 
responsible  for  the  Federal 
administration  of  the  NSSP,  which  is  a 
voluntary  program  involving  State 
shellfish  control  agencies,  the  shellfish 
industry,  FDA,  and  other  Federal 
agencies.  Five  foreign  countries  also 
actively  participate  in  the  NSSP  through 
international  bilateral  agreements. 

The  NSSP  is  concerned  with  the 
sanitary  control  of  fi^sh  and  frozen 
molluscan  shellfish  (oysters,  clams, 
mussels,  and  scallops)  offered  for  sale  in 
interstate  commerce.  The  program  has 
been  in  existence  since  1925.  In  the 
interest  of  assuring  uniform 
administration  and  technical  controls, 
the  NSSP  has  developed  and 
maintained  recommended  shellfish 


control  practices.  These  control 
practices  have  been  published  in  the 
form  of  a  Manual  of  Operations,  parts  I 
and  n. 

In  1982,  interested  State  officials  and 
members  of  the  shellfish  industry 
formed  the  Interstate  Shellfish 
Sanitation  Conference  (ISSC)  to  provide 
a  formal  structure  wherein  State 
regulatory  authorities  could  establish 
regularly  updated  and  uniform 
guidelines  for  improving  shellfish 
sanitation  and  safety.  Those  persons 
interested  in  obtaining  additional 
information  about  the  ISSC  should 
contact:  Kenneth  Moore,  Interstate 
Shellfish  Sanitation  Conference,  115 
Atrium  Way,  suite  117,  Columbia,  SC 
29223. 

FDA  and  the  ISSC  entered  into  a 
Memorandum  of  Understanding  (MOU) 
that  was  published  in  the  Federal 
Register  of  March  30, 1984  (49  FR 
12751),  agreeing,  among  other  things, 
that  FDA  would  provide  technical 
assistance  to  the  ISSC  and  participate  in 
the  cooperative  program  of  the 
Conference  to  develop  or  revise  program 
criteria  and  guidelines. 

Based  on  tne  MOU,  FDA  developed 
draft  revisions  of  the  NSSP  Manual  of 
Operations^  parts  I  and  B,  in  cooperation 
with  the  ISSC.  FDA  announced  the 
availability  of  the  1986  revision  of  part 
I  in  the  Federal  Register  of  Jime  5, 1987 
(52  FR  21375).  An  initial  working  draft 


of  part  n  was  made  available  for 
comment  in  the  Federal  Register  of 
September  11, 1985  (50  FR  37055),  with 
a  revised  second  draft  being  made 
available  for  further  comment  in  the 
Federal  Register  of  July  11, 1986  (51  FR 
25261).  Based  on  the  comments 
received,  and  in  consideration  of  later 
comments  expressed  by  State  regulatory 
officials,  industry  representatives,  and 
other  interested  parties  at  the  ISSC’s 
1987  and  1988  annual  meetings  in 
Austin,  TX,  and  Denver,  CO, 
respectively,  FDA  announced  the 
availability  of  the  1988  revision  of  the 
manual  in  the  Federal  Register  of 
February  17,1989  (54  FR  7281). 
Subsequent  revisions  were  announced 
in  the  Federal  Register  of  April  25, 1990 
(55  FR  17503),  December  13, 1990  (55 
FR  51341),  and  January  13, 1993  (58  FR 
4174). 

The  1995  manual  revision  contains 
changes  and  improvements  to  the  NSSP 
that  were  considered  and  passed  at  the 
ISSC’s  1994  and  1995  annual  meetings 
in  Tacoma,  WA  and  Orlando,  FL, 
respectively.  Noteworthy  changes 
include:  (1)  A  detailed  shellfish 
laboratory  evaluation  checklist  for  State 
and  Federal  laboratory  evaluation 
officers  to  use  for -certifying  that 
laboratories  are  operated  in  compliance 
with  criteria  of  the  National  Shellfish 
Sanitation  Program;  (2)  new  time 
temperature  controls  to  prevent 
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excessive  post  harvest  increases  in  the 
levels  of  Vibrio  vulnificus  bacteria  in 
shellfish  harvested  finm  the  waters 
confirmed  as  an  original  source  of 
product  associated  with  two  or  more  V. 
vulnificus  illnesses.  Matrix  controls 
establish  times  for  shellfish  to  be  under 
refrigeration  following  harvest.  The  time 
fixtm  harvest  imtil  shellfish  are  placed 
under  refrigeration  needs  to  decrease  as 
water  temperatures  rise.  Matrix  time/ 
temperature  controls  are  recommended 
for  use  with  shellfish  that  are  harvested 
horn  waters  with  a  Vibno  problem  and 
then  sold  for  raw  consumption;  and  (3) 
new  tagging  procediues  to  improve  the 
traceability  of  wet-stored  shellstock  to 
its  original  harvest  site.  These 
procedures  include  a  recommendation 
to  use  a  shipping  tag  that  identifies  the 
certified  wet-storage  facility  and  the 
storage  dates  for  shellstock  that  has 
entered  interstate  commerce  and  then 
been  wet  stored  for  90  days  or  less. 

Dated:  March  15, 1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  96-6959  Filed  3-21-96;  8:45  am] 

BILUNQ  CODE  4160-41-F 

i 

1 


National  Institutes  of  Health 

A  Comprehensive  Alcohol  Education 
Program  for  Pre-Adolescents  Using 
Interactive  Multimedia 

Proposed  Data  Collection 

In  compliance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA),  National  Institutes  of  Health 
(NIH)  is  publishing  this  notice  to  solicit 
public  comment  on  the  data  collection 
proposed  for  the  study  on  “A 
Comprehensive  Alcohol  Education 
Program  for  Pre-Adolescents  Using 
Interactive  Multimedia.”  To  request 
copies  of  the  data  collection  plans  and 
interview  instruments,  call  Ifr.  Kendall 
Bryant,  (301)  443-8820  (not  a  toll-fiee 
number). 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has  a 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burdeaof  the  propos^  collection;  (d) 
ways  to  minimize  the  collection  burden 
of  the  respondents.  Written  comments 
are  requested  within  60  days  of  the 
publication  of  this  notice.  Send 
comments  to  Dr.  Kendall  Bryant, 
Prevention  Research  Branch,  EKvision  of 
Clinical  and  Prevention  Research 


(DCPR),  NIAAA,  NIH,  Building  6000, 
Room  505,  6000  Executive  Boulevard, 
MSC  7003,  Bethesda,  Maryland  20892- 
7003. 

Proposed  Pnqect 

The  Prevention  Research  Branch 
(PRB),  intends  to  conduct  the  study  for 
"A  Comprehensive  Alcohol  Education 
Program  for  Pre-Adolescents  Using 
Interactive  Multimedia.”  The  PRB  is 
authorized  by  Section  452  of  Part  G  of 
Title  IV  of  the  Public  Health  Service  Act 
(42  U.S.C  288)  as  amended  by  the  NIH 
Revitalization  Act  of  1993  (Public  Law 
103-43). 

The  information  proposed  for 
collection  will  be  used  by  the  NIAAA  to 
determine  the  efficacy  of  interactive 
multimedia  for  delaying  the  onset  of 
drinking  among  7th  and  8th  grade  males 
and  females.  Interactive  multimedia 
enables  the  combination  of  the  elements' 
of  television  and  movies  that  engage  and 
motivate  the  target  population  with 
computer-based  interaction, 
simulations,  and  games  to  (1)  increase 
information  about  the  negative 
consequences  of  teen  drinking  and  (2) 
teach  practical  skills  for  avoiding  and 
refusing  alcohol.  Subject  participation 
will  involve  (1)  focus  groups,  during 
development  of  the  multimedia 
program,  and  (2)  post-development 
behavioral  trials. 

The  annual  burden  estimates  are  as 
follows: 


Type  and  No.  of  respondents 

Re¬ 
sponses 
per  re¬ 
spond¬ 
ent 

Total  re¬ 
sponses 

Hours 

Total 

hours 

FocLis  Giwp  Subjec*s'  40 . . . . . . . . . 

1 

40 

0.5 

20 

Trial  Subjects:  268  . 

4 

1072 

0.5 

536 

Total  Number  of  Repondents:  308. 

Total  Number  of  Responses:  1112. 

Total  Hours:  556. 

Dated:  March  12, 1996. 

Martin  K.  Truscy, 

Executive  Officer,  NIAAA. 

IFR  Doc.  96-7014  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  4140-01-M 


Proposed  Data  Collections  Available 
for  Public  Comment  and 
Recommendations 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  that  Federal  Agencies  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information.  The  National  Institutes  of 
Health  (NIH)  is  publishing  this  notice  to 


solicit  public  comment  on  a  proposed 
data  collection  for  the  Undergraduate 
Scholarship  Program  for  Individuals 
firom  Disadvantaged  Backgroimds 
(UGSP).  To  request  copies  of  the  data 
collection  plans  and  instruments,  call 
Mr.  Marc  Horowitz  on  (301)  402-5666 
(not  a  toll-free  number). 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
collection;  (c)  the  accuracy  of  the 
agency’s  estimate  of  burden  of  the 
proposed  collection;  and  (d)  ways  to 
minimize  the  collection  burden  of  the 


respondents.  Written  comments  are 
requested  within  60  days  of  the 
publication  of  this  notice.  Send 
comments  to  Marc  S.  Horowitz,  ).D., 
Director,  Loan  Repayment  and 
Scholarship  Programs,  Office  of  Science 
Education,  NIH,  7550  Wisconsin 
Avenue,  Room  604,  Bethesda.  MD 
20892-9015. 

Proposed  Project 

The  NIH  intends  to  make  available 
scholarships  to  undergraduate  students 
under  the  NIH  Undergraduate 
Scholarship  Program  for  Individuals 
from  Disadvantaged  Backgrounds 
(UGSP).  The  UGSP  is  authorized  by 
§  487D  of  the  Public  Health  Service 
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(PHS)  Act  (42  use  288-2),  as  amended 
by  the  NIH  Revitalization  Act  of  1993 
(Pub.  L.  103-43).  This  program  intends 
to  provide  scholarships,  in  an  amount 
not  to  exceed  $20,000  per  academic 
year,  toward  expenses  associated  with 
full-time  attendance  at  an  accredited 
undergraduate  institution,  including 
tuition  and  reasonable  education  and 
living  expenses.  For  each  year  of 
scholarship  support  from  the  NIH,  the 
recipient  agrees  to  two  service 
obligations  or  pay-back  requirements: 

(1)  Ten  consecutive  weeks  of  pay-back 
as  a  full-time  NIH  employee  during  the 
months  of  June-August  during  the 
academic  year  (in-school  service 
obligation)  and  (2)  one  year  (12  months) 
of  pay-back  as  a  full-time  NIH  employee 
after  graduation  from  the  undergraduate 
institution  (post-graduation  service 
obligation).  The  post-graduation  service 
obligation  or  pay-back  requirement  may 
be  deferred,  at  the  request  of  the 
scholarship  recipient  and  with  the 
approval  of  the  Secretary,  Department  of 
Health  and  Hiunan  Services,  during 
continuous  periods  of  graduate  or 
medical/dental/veterinarian  sdiool 
training. 

The  UGSP  is  designed  to  provide  an 
incentive  to  undergraduate  students 
from  disadvantaged  backgrounds  to 
pursue  studies  which  will  prepare  them 
for  careers  in  biomedical  research  at  the 
NIH. 

The  information  proposed  for 
collection  will  be  used  by  the  OSE  to 
determine  an  applicant’s  eligibility  for 
participation  in  the  UGSP.  The  UGSP 
application  consists  of  two  parts:  Part  I 
(Information  About  the  Applicant)  is 
completed  by  the  applicant;  and  Part  n 
(Verification)  is  completed  by  the 
Undergraduate  Institution. 

The  annual  burden  estimates  are  as 
follows: 


No.  re¬ 
spond¬ 
ents 

No.  re¬ 
sponses 
per  re¬ 
spond¬ 
ent 

Avg. 
burden 
per  re¬ 
sponse 
(Hrs) 

Applicant . 

500 

1 

3.0 

Undergrackjate 

Institution . 

500 

1 

0.5 

Dated  March  13. 1996. 

Ruth  Kirschstein, 

Deputy  Director,  NIH. 

(FR  Doc.  96-7016  Filed  3-21-96;  8:45  ami 

MUJNQ  CODE  4140-41-M 


National  Institute  of  Environmental 
Health  Sciences:  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Application  of  Highly  Potent  and 
Ultraseiective  8  Opioidmimetic  Peptide 
Antagonists  for  Biochemical, 
Pharmacological,  Clinical  and 
Therapeutic  Studies 

AGENCY:  National  Institute  of 
Environmental  Health  Sciences, 

National  Institutes  of  Health,  PHS, 
DHHS. 

action:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  seeks  an  agreement  with  a 
company(s)  which  can  pursue 
commercial  development  of  highly 
selective  8  opioid  dipeptide  antagonists 
(U.S.  Patent  Application  Serial  No.  08/ 
347,531).  The  National  Institute  of 
Environmental  Health  Sciences  has  also 
determined  that  the  developed 
technology  can  be  utilized  in  several 
scientific  areas,  including  development 
of  a  radiochemically  labelled  ligand, 
production  of  gram  quantities  of  the 
dipeptide,  application  in  the  treatment 
of  many  clinical  syndromes  with 
therapeutic  application  to  numerous 
health  problems.  A  CRADA  for  the 
application  of  these  compounds  will  be 
granted  to  the  awardee(s). 

ADDRESSES:  Proposals  and  questions 
about  this  opportunity  may  be 
addressed  to  Dr.  Lawrence  H.  Lazarus, 
NIEHS,  Mail  Drop  C3-04,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709;  Telephone  919/541-3238;  Fax 
919/541-0626;  Email 
Lazarus@niehs.nih.gov 

Requests  to  view  the  patent 
application  and  questions  related  to 
licensing  this  technology  should  be 
addressed  to  Leopold  J.  Luberecki,  Jr,, 
J.D.,  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804  (Telephone: 
301/49&-7735  ext.  223;  Fax:  301/402- 
0220). 

Respondees  interested  in  submitting  a 
CRADA  proposal  should  be  aware  that 
it  may  be  necessary  to  secure  a  license 
to  the  above  patent  rights  in  order  to 
commercialize  products  arising  firom  a 
CRADA  agreement. 

DATES:  Capability  statements  must  be 
received  by  NIH  on,  or  before  May  21, 
1996. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Environmental 
Health  Sciences  has  determined  the 
specific  chemical  structure,  high 
potency  and  selectivity  of  a  series  of 
imique  opiod  di-  and  tripeptide 


antagonists.  The  most  active  dipeptide 
exhibited  an  affinity  for  the  8  opioid 
receptor  of  0.022  nM  and  a  8  selectivity 
of  150,000  (relative  to  the  preceptor); 
affinity  toward  k  receptors  was 
negligible  (>  20  pM).  the  tripeptide  had 
8  selectivity  of  20,000  and  was  similarly 
without  effect  on  k  receptors  (>  50  pM). 
Pharmacological  functional  bioassays  in 
vitro  indicated  antagonistic  activity  at  8 
receptors  without  activity  toward  p 
receptors  (>  10  pM),  which  makes  these 
compounds  more  utilitarian  than  the 
commonly  employed  8  antagonist 
naltrindole.  Similarly,  in  vivo  data  in 
mice  confirmed  the  antagonistic 
behavior  of  these  peptides.  Furthermore, 
the  molecular  model  of  the  low  energy 
conformer  indicated  a  unique  solution 
topography  of  a  universal  antagonist. 

The  commercial  advantage  of  these 
substances  is  manifold: 

1.  The  preparation  of  radiolabelled 
ligands  for  the  biochemical 
characterization  of  the  8  opioid  receptor, 
localization  of  this  receptor  in  animal 
tissues  by  various 

immunohistochemical  methods,  and 
body  distribution/compartmentalization 
kinetics,  such  as  in  determining  the 
extend  of  transit  across  the  blood-brain 
barrier.  Current  radioactive  opioid 
ligands  generally  have  lower  affinities 
and  are  considerably  less  selective  by 
orders  of  magnitude  than  our  opioid 
dipeptide. 

2.  The  preparation  of  large  quantities 
of  highly  pure  peptide  for 
pharmacological  and  physiological 
studies  in  the  laboratory,  and  their 
availability  for  animal  and  clinical 
trials,  and  eventually  for  therapeutic 
applications  in  medical  orientated 
facilities.  For  example,  the  potential  for 
treatment  of  alcohol  dependency  and 
narcotic  addition,  obesity,  and 
suppression  of  the  immune  response  in 
organ  transplants,  in  addition  to  other 
numerous  clinical  situations.  These 
proposed  studies  would  eventually 
necessitate  multigram  quantities  of  the 
dipeptide  in  spite  of  its  high  affinity  and 
selectivity. 

3.  Production  of  monoclonal 
antibodies  to  these  peptides  would 
provide  science  widi  high  affinity 
substances  that  could  be  effectively 
used  in  both  the  laboratory  and  clinical 
settings. 

The  CRADA  awardees  will  have  an 
option  to  negotiate  for  an  exclusive 
license  to  market  and  commercialize 
any  new  technology  developed  within 
the  scope  of  the  research  plan  for  the 
ultraseiective  8  opioid  dipeptide 
antagonists.  This  CRADA  may  be 
directed  toward  the  preparation  of 
radioligands,  synthesis  of  gram 
quantities  of  peptide,  its  application  in 
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animal  model  studies,  as  well  as  in 
clinical  and  therapeutic  situations,  and 
in  the  formation  of  monoclonal 
antibodies. 

Roles  of  NIEHS 

1.  Provide  design  and  specifications 

of  synthesizing  the  opioid  dipeptide  and 
assist  in  beta  testing  both  the  labeled 
and  unlabled  ligands,  and  monoclonal 
antibodies.  ^ 

2.  Work  cooperatively  with  the 
companyfs]  to  determine  the  market 
potential  for  these  opioidmimetic 
peptides. 

Roles  of  the  CRAOA  Partner 

1.  Provide  expertise  in  application 
and  commercial-oriented  production  of 
large  quantities  of  opioid  peptides. 

2.  Provide  knowledge  on  the 
formation,  purification,  and 
stabilization  of  radioactive  substances. 

3.  Provide  the  expertise  for  the 
.production  of  high  affinity,  high  specific 
monoclonal  antibodies. 

4.  Develop  a  plan  for  the  production, 
testing  and  commercialization  of  the 
dipeptide,  radiolabeled  compounds  and 
monoclonal  antibodies. 

Selection  criteria  for  choosing  the 
CRADA  partner(s)  will  include,  but  will 
not  be  limited  to  the  following: 

1.  Experience  in  peptide  synthesis. 

2.  Capability  to  produce  stable 
radiolabeled  peptides  with  high  specific 
activity. 

3.  Ability  to  develop,  implement  and 
manage  the  product  commercialization 
so  as  to  ensure  the  dissemination  of  the 
substances  of  research  or  health  care 
services. 

4.  Capacity  to  test  labeled  peptides 
and  monoclonal  antibodies. 

Dated:  March  13, 1996. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  96-7015  Filed  3-21-96;  8:45  ami 
BILLING  CODE  4140-41-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Limg,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Family  Heart  Study. 

Date:  April  8-9, 1996. 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  Bethesda, 
Maryland. 

Contact  Person:  Anthony  M.  Coelho, 
Jr.,  Ph.D.,  Rockledge  n.  Room  7182, 


6701  Rockledge  Drive,  Bethesda, 
Maryland  20892-7924,  (301)  435-0277. 

Purpose/ Agenda:  To  review  and 
evaluate  grant  applications. 

This  notice  is  Ming  published  less 
than  fifteen  days  prior  to  this  meeting 
due  to  the  urgent  need  to  meet 
limitations  imposed  by  the  grant  review 
cycle. 

Name  of  SEP:  The  Etiology  of  Excess 
Cardiovascular  Disease  in  Diabetes 
Mellitus. 

Date:  April  15-16, 1996. 

Time:  8:00  a.m. 

Place:  Ramada  Inn,  Bethesda, 
Maryland. 

Contact  Person:  S.  Charles  Selden, 
Ph.D.,  Rockledge  n.  Room  7196, 6701 
Rockledge  Drive,  Bethesda,  Maryland 
20892-7924,  (301)  435-0288. 

Purpose/ Agenda:  To  review  and 
evaluate  grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated;  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  96-7008  Filed  3-21-96;  8:45  am] 
BILLING  CODE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Purpose:  To  review  grant  applications. 

Committee  Name:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel — Anesthesiology. 

Date:  March  19, 1996. 

Time:  9  a.m.-ll  a.m.  (Teleconference). 

Place:  45  Center  Drive,  Conference  Room 
lAS-13,  Bethesda,  Maryland  20892-6200. 

Contact  Person:  Dr.  Arthur  L.  Zachary, 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive,  Room  lAS-13,  Bethesda,  MD 
20892-6200. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 


552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concemii^  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  above  meeting  due 
to  the  partial  shutdown  of  the  Federal 
Government  and  the  uigent  need  to  meet 
timing  limitations  impmed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophjrsics  and 
Physiological  Sciences;  93.895, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  [MBRS]) 

Dated:  March  18, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  96-7006  Filed  3-21-96;  8:45  am] 
BILLING  CODE  4144-01-M 


National  Institute  of  Alleigy  and 
Infectious  Diseases;  Notice  of  Meeting: 
AIDS  Research  Advisory  Committee, 
NiAID 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  May  21, 1996  in 
Conference  Room  El  &  2  of  the  Natcher 
Conference  Center  (Building  45)  at  the 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.,  until 
adjournment.  The  AIDS  Research 
Advisory  Committee  (ARAC)  advises 
and  makes  recommendations  to  the 
Director,  National  Institute  of  Allergy 
and  Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efibrts,  and 
identify  critical  gaps/chstades  to 
progress.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Rona  L.  Siskind,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  DAIDS,  NIAID,  NIH,  Solar 
Building,  Room  2A21,  telephone  301- 
496-0545,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
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assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Siskind  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 
Dated:  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  96-7009  Filed  3-21-96;  8:45  ami 
BUJJNG  CODE  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory 
Board  on  Medical  Rehabilitation 
Research 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research,  National 
Institute  of  Child  Health  and  Human 
Development,  April  18, 1996,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center.  Bethesda,  Maryland  20814. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  5:00  p.m.  on 
April  18.  Attendance  by  the  public  will 
be  limited  to  space  available.  Board 
topics  will  include:  (1)  a  report  on  fiscal 
issues  concerning  the  National  Center 
for  Medical  Rehabilitation  Research 
(Center)  and  the  Institute;  (2)  reports  on 
program  activities  of  the  Center;  (3)  a 
discussion  of  general  priority  areas  of 
research  for  the  Center;  and  (4)  a 
discussion  of  support  for  medical 
rehabilitation  research  by  government 
agencies. 

Ms.  Debbie  Welty,  Board  Secretary, 
NICHD,  6100  Building,  Room  2A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Area  Code  301-402- 
2242,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Advisory  Board 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Welty. 

Dated:  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  96-7010  Filed  3-21-96;  8:45  am) 
BILLING  CODE  4140-41-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  5, 1996. 

Time:  1  p.m. 

Place:  Parklawn  Building,  Room  9C-18, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contract  Person:  Phyllis  L.  Zusman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone  301,  443-1340. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  of  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  Ae  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281, 93.282) 

Dated:  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  96-7011  Filed  3-21-96;  8:45  am) 
BILLING  CODE  4140-41-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  4, 1996. 

Time:  2  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301, 443-3936. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  ^e  meeting  due  to  the 
urgent  ne^  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281, 93.282) 
Dated:  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  96-7012  Filed  3-21-96;  8:45  am) 
BILLING  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Name  o/ SEP;  Clinical  Sciences. 

Date:  March  27, 1996. 

Time:  6:00  p.m. 

Place:  Holiday  Inn  Olde  Towne, 
Alexandria,  VA. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104,  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  3. 1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4193, 
Telephone  Conference. 

Contact  Person:  Dr.  Nancy  LaMontagne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4193,  Bethesda, 
Maryland  20892,  (301)  435-1726. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  5, 1996. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4208,  Bethesda, 
Maryland  20892,  (301)  435-1224. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  8, 1996. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4208,  Bethesda, 
Maryland  20892,  (301)  435-1224. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  8, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4216, 
Telephone  Conference. 

Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4216,  Bethesda, 
Maryland  20892,  (301)  435-1776. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  8, 1996. 

Time:  2:15  p.m. 

Place:  NIH,  Rockledge  2,  Room  4216, 
Telephone  Conference. 
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Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4216,  Bethesda, 
Maryland  20892,  (301)  435-1776. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
partial  shutdown  of  the  Federal  Government 
and  the  urgent  need  to  meet  timing 
limitations  imposed  the  grant  review  and 
funding  cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  10, 1995 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4216, 
Telephone  Conference. 

Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4216,  Bethesda, 
Maryland  20892,  (301)  435-1776. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  15, 1996. 

Time:  10:30  a.m. 

Place:  Holiday  Inn  Olde  Towne, 
Alexandria,  VA. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  67901 
Rockledge  Drive,  Room  4104,  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  16, 1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4192, 
Telephone  Conference. 

Contact  Person:  Dr.  Lynwood  Jones, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4192,  Bethesda, 
Maryland  20892,  (301)  435-1153. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  16, 1996. 

Time:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  67901 
Rockledge  Drive,  Room  4104,  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Clinical  Sciences. 

Date;  April  17, 1996. 

Time:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104,  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  17,1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4192, 
Telephone  Conference. 

Contact  Person:  Dr.  Lynwood  Jones, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4192,  Bethesda, 
Maryland  20892,  (301)  435-1153. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  18, 1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4192, 
Telephone  Conference. 

Contact  Person:  Dr.  Lynwood  Jones, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  4192,  Bethesda, 
Maryland  20892,  (301)  435-1153. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  19, 1996. 

Time:  1:00  p.m. 

Place:  DoubleTree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4216,  Bethesda, 
Maryland  20892,  (301)  435-1776. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
program  Nos.  93.306,  93.333,  93.337, 93.393, 
93.396,  93.837-93.844,  93.846-93.878,' 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  96-7013  Filed  3-21-96;  8:45  am] 
BHJJNQ  COOE  414<M)1.4« 


Office  of  Research  on  Women’s 
Health;  Notice  of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appiendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women’s  Health  (ACRWH)  to  be  held 
April  11  and  12, 1996  in  Conference 
Room  10,  C  Wing,  6th  Floor,  Building 
31,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892.  The  meeting  will  be 
held  firom  8:30  am  to  5:00  pm  on  April 
11  and  firom  8:30  am  to  5:00  pm  on 
April  12.  The  meeting  is  open  to  the 
public,  with  attendance  limited  to  space 
available. 

The  purpose  of  the  meeting  will  be  for. 
the  Committee  to  provide  advice  to  the 
Ofllce  of  Research  on  Women’s  Health 
(ORWH)  on  its  research  agenda  and  to 
provide  recommendations  regarding 
ORWH  activities.  The  agenda  will 
include  an  update  on  ORWH  activities 
and  programs  to  meet  the  mandates  of 
the  Office  and  discussion  of  scientific 
issiios* 

Anne  R.  Bavier,  M.N.,  F.A.A.N., 
Executive  Secretary,  ACRWH,  and 
Deputy  Director,  Office  of  Research  on 
Women’s  Health,  OD,  NIH,  Building  1, 
Room  209,  Bethesda,  Maryland  20892, 
(301)  402-1770,  (301)  402-1798  (Fax), 
will  furnish  the  meeting  agenda,  roster 
of  Committee  members,  and  substantive 
program  information  upon  request. 
Individuals  who  plan  to  attend  the 


meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  Ms.  Bavier  by  April  4, 1996. 

Dated:  March  19, 1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  96-7007  Filed  3-21-96;  8:45  amj 
aaxjNQ  cooe  414(m>i-m 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-3917-H-6^ 

Office  of  the  Assistant  Secretary  for 
Housing;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  21, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  and  Urban  Development,  451- 
7th  Street  SW.,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  munber) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMBITARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  MOB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
propos^  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  E^ance  the  quality, 
utility,  and  clarity  of  the  information  to 
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be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Title  I  Property 
Improvement  and  Manufactured  Home 
Loan  Programs  (24  CFR  Part  201). 

OMB  Control  Number:  2502-0328. 

Description  of  the  need  for  the 
information  and  the  proposed  use:  Title 
I  loans  are  made  by  private  lenders,  and 
HUD  insures  the  lender  against  loss 
from  borrower  defaults.  These 
information  collections  are  needed  by 
HUD  to  evaluate  individual  lender  and 
overall  program  performance,  and  to 
determine  whether  claims  are  eligible 
for  payment. 

Agency  form  numbers:  HUD-92802, 
56001,  56001-MH,  56004,  55013,  55014, 
27029,  27030  and  637. 

Members  of  affected  public: 
Individuals  or  households. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  263,822  number  of 
respondents  is  404,995  frequency 
response  is  dependent  upon  the 
occasion  of  the  application  process  and 
the  hour  of  response  varies. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.Q  Chapter  35, 
as  amended. 

Dated:  March  6, 1996. 

Nicx>la8  P.  Retsinas, 

A/S  Secretary  for  Housing — Federal  Housing 
Commissioner. 

(FR  Doc.  96-6883  Filed  3-21-96;  8:45  ami 
WLUNG  CODE  4210-Z7-M 


[Docket  No.  N-FR-391 7-41-53] 

Office  Of  the  Assistant  Secretary  for 
Housing;  Notice  of  Proposed 
information  Collection  for  Public 
Comment 

agency:  Office  of  the  Assistant 
Secretary  of  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  due:  May  21, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing.  Department  of 
Housing  and  Urban  Development,  451 — 
7th  Street  SW.,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  Ohfe  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgagee’s 
Application  for  Partial  Settlement 
(Multifamily  Mortgage). 

OMB  Control  Number:  2502-0427. 

Description  of  the  need  for  the 
information  and  the  proposed  use:  The 
form  provides  required  data  to  process 
a  partial  claim  payment  within  24  to  48 
hours  after  assignment  or  conveyance. 

Agency  form  numbers:  HUD-2537. 

Members  of  affected  public:  Business 
or  other  for-profit. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  100  number  of  respondents 
is  600  frequency  response  is  dependent 
upon  the  occasion  of  the  application 
process  and  the  hour  of  response  varies. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 


Dated;  March  6, 1996. 

Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing — Federal  Housing 
Commissioner. 

[FR  Doc.  96-6884  Filed  3-21-96;  8:45  am) 
BILLMG  CODE  4210-27-M 


Office  of  the  Assistant  Secretary  for 
Housing 

[Docket  No.  FR-3917-N-62] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reducation  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  21, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  and  Urban  Development,  451- 
7th  Street  SW.,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Himter,  Telephone  number 
(202)  708-3944  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  docmnents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Flexible  Subsidy 
Program. 

OMB  Control  Number:  2502-0492. 

Description  of  the  need  for  the 
information  and  proposed  use:  Section 
201  of  the  Housing  and  Community 
Development  Amendments  of  1978 
(Public  Law  95-557)  authorizes  the 
provision  of  assistance  to  some  HUD 
assisted  projects.  These  include  projects 
assisted  under  Section  236,  Section 
221(d)(3),  and  some  Section  202  and 
Section  8  projects.  This  assistance  is 
provided  under  the  Flexible  Subsidy 
Program.  HUD  form  9826  is  used  by 
owners  when  applying  for  Flexible 
Subsidy  assistance  under  this  program. 

An  estimation  of  the  total  numMrs  of 
hours  needed  to  prepare  the  information 
collection  is  75,  the  number  of 
respondents  is  150,  frequency  of 
response  is  1,  and  the  hours  of  response 
is  75. 

Status  of  the  proposed  information 
affection:  Extension  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

E>ated:  March  11, 1996. 

Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing — Federal  Housing 
Commissioner. 

(FR  Doc.  96-6885  Filed  3-21-96;  8:45  am] 

BI  LUNG  CODE  4210-Z7-M 


[Docket  No.  FR-3917-N-56] 

Office  Of  the  Assistant  Secretary  for 
Policy  Development  and  Research; 
Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  21, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 


451  7th  Street  SW„  Room  8226, 
Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ronald  J.  Sepanik  at  (202)  708- 
1060,  Ext.  334  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  aflected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  biurden  of  the  proposed 
collection  of  information;  (3)’Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

'This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of  Market 
Absorption  of  New  Apartment  Buildings 
(SOMA). 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Survey  of  Market  Absorption  provides 
the  data  necessary  to  measure  the  rate 
at  which  new  rental  apartments  and 
new  condominium  apartments  are 
absorbed,  that  is,  taken  off  the  market, 
usually  by  being  rented  or  sold,  over  the 
course  of  the  first  twelve  months 
following  completion  of  a  building.  The 
data  are  collected  at  quarterly  intervals 
until  the  twelve  months  expire  or  until 
the  units  in  a  building  are  completely 
absorbed.  The  survey  also  provides 
estimates  of  certain  characteristics,  i.e., 
asking  rent/price,  number  of  bedrooms, 
of  apartments  being  absorbed,  which 
provides  a  basis  for  analyzing  the  degree 
to  which  new  apartment  construction  is 
meeting  the  present  and  future  needs  of 
the  public. 

Members  of  affected  public:  Business 
firms  (builders)  Estimation  of  the  total 
numbers  of  hours  needed  to  prepare  the 
information  collection  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response: 

Number  of  respondents:  12,000 
(maximum). 


Frequency  of  response:  four  times 
(maximum). 

Time  per  respondent:  .3  hours. 

Total  hours  to  respond:  3,600. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated:  March  15, 1996. 

Michael  A.  Stegman, 

Assistant  Secretary,  Office  of  Policy. 
Development  and  Research. 

[FR  Doc.  96-6887  Filed  3-21-96;  8:45  am] 
BHJJNG  CODE  4210-a2-M 


[Docket  No.  FR-3017-N-65] 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Notice  of 
Proposed  Information  Coliection  for 
Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworii 
Reduction  Act.  The  Department  is 
.soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  21, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
4255,  Washington,  D.C.  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)-708-0846. 
(This  is  not  a  toll-free  number.)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
propos^  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
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practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propos^  collection  of 
information;  (3)  Chance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  and  Indian 
Housing-Resident  Satisfaction  and 
Management  Needs  Survey  for  the 
Chicago  Housing  Authority. 

OMd  Control  Number: 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD  is 
in  the  process  of  assessing  management 
needs  at  the  CHA,  and  as  part  of  that 
effort,  has  planned  a  survey  of  CHA 
residents  to  obtain  their  perceptions  of 
living  conditions  in  CHA  developments 
and  &eir  satisfaction  with  CHA 
services.  It  is  HUD’s  intent  that  this 
survey  capture  a  baseline  of  resident 
satisfaction  that  can  he  used  to  measure 
changes  in  satisfaction  one  year  after  the 
initial  survey.  There  are  thr^ 
instruments  which  will  be  used  in  this 
study:  Building  Level  Data  form.  Record 
of  Contact  Sheet,  and  the  CHA  Resident 
Satisfaction  and  Management  Needs 
Survey.  The  Building  Level  form  will  be 
completed  for  each  building  in  the 
survey  sample.  The  information 
collected  includes  size  of  the  building, 
history  of  modernization  activities,  and 
type  of  CHA  management.  The  Contact 
Sheet  is  a  record  of  the  interviewer’s 
attempts  to  contact  residents  in  a 
particular  unit.  The  final  study 
instrument  is  the  CHA  Resident 
Satisfaction  and  Management  Needs 
Survey.  The  survey  will  be  administered 
face-to-face  by  trained  interviewers  who 
will  record  each  resident’s  answers.  The 
questions  on  the  survey  cover  the 
following  topics:  perceptions  of 
maintenance  of  residents’  apartments 
and  buildings,  CHA  management 
performamce,  perceptions  of  crime  and 
safety,  use  of  services  on-site,  effect  of 
HUD  takeover,  and  basic  demographic 
data. 

Agency  forms  numbers,  if  applicable: 
2577- 

Members  of  affected  public:  Chicago 
Housing  Authority  Residents  Estimation 
of  the  total  number  of  hours  needed  to 
prepare  the  information  collection 
including  number  of  respondents, 
frequency  of  response,  and  hours  of 
response:  1,175  respondents,  on 
occasion,  15  average  minutes  per 


response,  2  responses  per  respondent, 
588  hours  for  a  total  reporting  burden. 

Status  of  the  proposed  information 
collection:  New. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  18, 1996. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  96-6889  Filed  3-21-96;  8:45  am] 
BILLING  cooe  4210-33-M 


[Docket  Na  FR-3235-N-04] 

Office  of  Housing;  Submission  for 
0MB  Review:  Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date:  April  1, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven-ten  (7-10)  days 
from  the  date  of  this  Notice.  Comments 
should  refer  to  the  proposal  by  name 
and/or  OMB  approval  number  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 

20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  D.C.  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
propos^  collection  of  information  to: 
(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality. 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  the  Federally  Assisted 
Low-Income  Housing  Drug  Elimination 
Grant  Program — FY  1996  (FR-3235). 

OMB  Control  Number:  2502-0476. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  required  in 
connection  with  HUD’s  proposed 
issuance  of  a  Notice  of  Funding 
Availability  (NOFA)  that  will  announce 
the  availability  of  $10,000,000  in  grant 
funds  authorized  under  Chapter  2, 
Subtitle  C,  Title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11901  et 
seq.),  as  amended  by  Section  581  of  the 
National  Affordable  Housing  Act  of 
1990  (NAHA)  approved  November  28,  ^ 
1990,  Public  Law  101-625.  The 
requirements  of  the  Notice  of  Fimding 
Availability  will  provide  guidance  for 
applicants  that  will  implement  the 
funding  while  the  rulemaking  is 
pending. 

Housing  owners  are  eligible  to  apply 
for  Drug  Elimination  Grants  for  drug 
elimination  activity  in  federally  assisted 
low-income  housing  projects.  Unlike 
drug  elimination  grants  made  by  HUD  to 
Public  Housing  Authorities,  grant  funds 
to  private  owners  are  limited  to  the 
following  activities:  Systems  designed 
to  limit  building  access  to  project 
residents,  the  installations  of  barriers, 
lighting  systems,  fence  bolts,  locks;  the 
landscaping  or  reconfigiuation  of 
common  areas  to  discourage  drug- 
related  crime;  and  other  physical 
improvements  designed  to  enhance 
security  and  discourage  drug-related 
activity.  In  particular,  HUD  is  seeking 
plans  ffiat  provide  successful,  proven 
and  cost  effective  drug  crime  deterrents 
designed  to  address  the  realities  of  low- 
income  assisted  housing  environments. 

Information  provided  by  the  housing 
owner  will  be  reviewed  by  HUD  to 
determine  that  it  meets  the  requirements 
of  the  Notice  of  Fimding  Availability 
and  to  assign  points  in  accordance  with 
the  selection  criteria. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  emergency 
review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
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Total  Estimated  Burden  Hours: 
40,000. 

Status:  Reinstatement. 

Contact:  Michael  Diggs,  HUD,  (202) 
708-0614;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated;  March  18. 1996. 

[FR  Doc.  96-6888  Filed  3-21-96;  8:45  am] 
BIUJNQ  CODE  4210-37-M 


[Docket  No.  FR-8778-N-77] 

Office  of  the  Assistant  Secretary  for 
Community  Pianning  and 
Deveiopment;  Federai  Property 
SuKabie  as  Faciiities  to  Assist  the 
Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  March  22. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 


SUPPLBNENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  annoimcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated;  March  15, 1996. 

Jacquie  M.  Lawiag, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc  96-6790  Filed  3-21-96;  8:45  am] 
BHJJNO  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Final  Environmental 
Impact  Statement  for  Proposed 
Issuance  of  a  Permit  to  Allow 
Incidental  Take  of  Golden-cheeked 
Warbler,  Black-capped  Vireo,  and  Six 
Karst  Invertebrates  in  Travis  County, 
Texas 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  issuance  of  a  section 
10(a)(1)(B)  permit  to  allow  the 


incidental  take  of  golden-cheeked 
warblers,  black-capped  vireos,  and  six 
karst  invertebrates  for  land  development 
on  private  lands  in  Travis  County, 

Texas. 

SUMMARY:  The  City  of  Austin  and  Travis 
County  have  applied  for  a  permit  from 
the  U.S.  Fish  and  Wildlife  Service  to 
allow  for  incidental  take  of  Federally 
listed  endangered  species  black-capped 
vireo,  golden-cheeked  warbler,  and  six 
karst  invertebrates  under  section 
(10)(a)(l)(B)  of  the  Endangered  Species 
Act.  llis  will  be  incidental  to  otherwise 
lawful  activities  that  would  occur  as  a 
result  of  clearing  of  vegetation  and 
grading  or  other  earth-moving  activities 
necessary  for  residential,  commercial, 
and  industrial  construction  and 
infirastruchire  projects  within  Travis 
Coimty,  Texas. 

The  proposed  permit  will  allow 
approved  incidental  take  outside  of 
proposed  preserve  lands  within  the 
proposed  permit  boundaries.  In  general, 
this  area  includes  all  of  the  lands  within 
Travis  County,  excluding  that  portion  of 
Balcones  Canyonlands  Nationd  Wildlife 
Refuge  that  falls  within  Travis  County, 
and  the  city  limits  and  planning 
jurisdictions  of  mimicipalities  not 
participating  in  the  Balcones 
Canyonlands  Conservation  Plan.  The 
permit  period  is  30  years.  Potential 
development  for  this  time  period  is 
estimated  to  affect  between  30,000  and 
60,000  acres  within  the  permit  area.  Of 
the  approximately  2,000  acres  of  known 
occupied  black-capped  vireo  habitat 
located  within  Travis  County,  933  acres 
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will  be  preserved  within  the 
Conservation  Plan  area  and 
approximately  1,000  acres  will  be 
subject  to  incidental  take  in  the  permit 
area.  For  the  golden-cheeked  warbler, 
approximately  26,753  acres  of  potential 
habitat  is  located  within  the  permit  area 
and  may  be  subject  to  incidental  take. 
This  potential  warbler  habitat  could 
support  horn  1,605  to  3,210  pairs  of 
Wylers.  Of  the  45,368  acres  of 
potential  karst  invertebrate  habitat 
occurring  in  the  permit  area, 
approximately  38,349  acres  will  be 
unprotected  by  the  proposed 
Conservation  Plan. 

To  minimize  and  mitigate  the  impacts 
of  take,  the  applicants  propose  to 
conserve  a  minimum  of  30,428  acres  of 
black-capped  vireo  and  golden-cheeked 
warbler  habitat  in  a  preserve  system; 
provide  for  the  ongoing  maintenance, 
patrol,  and  biological  management  of 
the  conserved  habitat;  conduct  the 
biological  monitoring  and  research 
activities  in  support  of  the  Conservation 
Plan;  and  provide  funds  to  implement 
the  habitat  Conservation  Plan. 
Alternatives  considered  include  no 
action;  issuance  of  the  permit  with  the 
submitted  Balcones  Canyonlands 
Conservation  Plan  and  a  30,428  acre 
preserve;  and  issuance  of  the  permit 
with  the  submitted  Balcones 
Canyonlands  Conservation  Plan  and  a 
35,428  acre  preserve. 

DATES:  Comments  will  be  accepted  until 
April  22, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
the  U.S.  Fish  and  Wildlife  Service, 

10711  Burnet  Road,  Suite  200;  Austin 
Texas  78758. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Austin  Field  Office,  10711  Burnet  Road, 
Suite  200;  Austin,  Texas  78758, 
telephone:  (512)  490-0063;  facsimile 
(505) 490-0974. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  Final 
EIS/Habitat  Conservation  Plan  (HCP) 
may  be  obtained  by  Notices  of 
Availability  of  the  Final  EIS/HCP  will 
be  sent  to  everyone  currently  on  the 
U.S.  Fish  and  Wildlife  Service’s  mailing 
list  for  information  on  the  Balcones 
Canyonlands  Conservation  Plan. 

Copies  of  the  final  EIS/HCP  are 
available  for  inspection  at  Travis  County 
Precinct  offices;  City  of  Austin 
Municipal  Building,  Town  Lake  Center 
on  Barton  Springs  Road,  and  Two 
Commodore  Plaza;  and  the  U.S.  Fish 
and  Wildlife  Service  at  the  above 
Address. 


Dated:  March  12, 1996. 

Nancy  M.  Kaufiman, 

Regional  Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  96-6804  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  4310-65-M 

Geological  Survey 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  helow  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  bureau 
clear€mce  officer  at  the  phone  niunber 
listed  helow.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  bureau  clearance  officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1032-0004),  Washington,  D.C.  20503, 
telephone  202-395-7340. 

Title:  Nonferrous  Metals  Surveys. 

OMB  approval  number:  1032-0004. 
Abstract:  Respondents  supply  the  U.S. 
Geological  Survey  (USGS)  with 
domestic  production  and  consumption 
data  on  nonfuel  mineral  commodities. 
This  information  is  published  in  USGS 
publications  including  the  Mineral 
Industry  Surveys,  Volumes  I,  n,  and  ni 
of  the  ^nerals  Yearbook,  and  Mineral 
Commodity  Summaries  for  use  by 
private  organizations  and  other 
Government  agencies. 

Bureau  form  number:  6— 1151-MA  et 
al  (29  forms). 

Frequency:  Monthly,  Quarterly,  and 
Annual. 

Description  of  respondents:  Producers 
and  Consumers  of  Nonferrous  Metals. 
Annual  responses:  8,505. 

Annual  binden  hours:  9,494. 

Bureau  clearance  officer:  Alice  J. 

Floyd  703  648-4918. 

Dated:  March  11, 1996. 

John  H.  DeYoung,  Jr., 

Chairman,  Minerals  Information  Management 
Council. 

(FR  Doc.  96-6890  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4310-ai-M 


Bureau  of  Land  Management 

[WO-a30-1030-2-24  1A] 

Extension  of  Approved  Information 
Collection,  OMB  Number  1004-0001 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
renewal  of  existing  approval  to  collect 
certain  information  from  those 
requesting  a  free-use  permit  for  timber 
or  other  plant  material  when  product 
sale  is  either  not  feasible  or  in  the  best 
interest  of  the  Government.  BLM  needs 
this  information  to:  1)  determine 
whether  the  timber  or  plant  material 
requested  qualifies  for  free  use,  2) 
determine  if  disposal  is  consistent  with 
local  land  use  plans,  and  3)  ensure  that 
the  appropriate  office  is  issuing  the 
permit. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  21, 1996  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bmeau  of  Land  Management,  1849  C 
Street  NW,  Room  401LS,  Washington, 
D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
!WOl40@attmail.com.  Please  include 
“ATTN:  1004-0001”  and  your  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401, 1620 
L  Street,  NW,  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Torgersen,  (202)  452-7759. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in  a 
published  current  rule  to  solicit 
comments  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
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ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

BLM  grants  free  use  of  timber  and 
other  vegetative  resources  on  public 
lands  through  authority  provided  by  the 
Acts  of  June  3, 1878  (20  Stat.  88, 16 
U.S.C.  604-606)  and  March  3. 1891  (26 
Stat.  1093, 16  U.S.C.  607),  as 
supplemented  by  the  Act  of  January  11, 
1921  (41  Stat.  1088, 16  U.S.C  604,  612), 
to  settlers,  citizens,  residents  of  States, 
and  corporations.  The  implementing 
regulations  are  foimd  at  43  CFR  Subpart 
5510 — Free  Use  of  Timber;  General.  The 
regulations  were  issued  on  June  13, 

1970  (35  FR  10012)  and  last  amended 
on  September  29, 1995  (60  FR  50448). 
Applicants  for  free-use  permits  for 
timber  or  other  plant  material  must 
provide  the  information  listed  at  43  CFR 
5511.1-l(f).  BLM  collects  the 
applicant’s  name  and  post-office 
address,  and  the  name  and  address  of 
any  agent  or  agents  who  may  be 
employed  to  procure  the  material,  and 
the  intended  purpose  of  the  firee-use 
material  using  BLM  Form  5510-1,  The 
type  of  material,  quantity,  legal 
description  of  the  location,  and  State 
and  County  are  completed  by  the 
issuing  office. 

BLM  uses  the  information  provided 
by  the  applicant  to:  1)  determine 
whether  the  timber  or  plant  material 
requested  qualifies  for  free  use,  2) 
determine  if  disposal  is  consistent  with 
local  land  use  plans,  and  3)  ensure  that 
the  appropriate  office  is  issuing  the 
permit.  If  BLM  did  not  collect  this 
information,  it  could  not  ensure  proper 
authorization  of  ftee-use  material  in 
accordance  with  the  law.  If  the  ability 
to  regulate  use  is  not  ensured, 
unauthorized  degradation  of  the 
environment  could  occur,  including 
unauthorized  cutting  or  collection  of 
plants  on  non-Public  land. 

The  collection  of  information  is  short, 
simple  and  not  inconvenient  to  the 
applicant.  Valuable  dialogue  normally 
occurs  at  the  time  a  permit  is  issued 
concerning  location  of  the  material, 
collection  methods,  and  any  required 
mitigation  measures.  Based  on  BLM’s 
experience  administering  the  activities 
described  above,  the  public  reporting 


burden  for  the  information  collected  is 
estimated  to  average  one-half  hour  per 
response.  The  respondents  are  settlers, 
citizens,  residents  of  States  and 
corporations.  The  type  of  information 
collected  is  already  maintained  by  the 
respondents  for  their  own 
recordkeeping  purposes  and  needs  only 
be  entered  on  the  application  form.  The 
fi^quency  of  response  is  once,  upon 
applying  for  a  one  year  firee-use  permit. 
The  number  of  responses  per  year  is 
estimated  to  be  about  160.  The 
estimated  total  annual  burden  on  new 
respondents  is  about  80  hours. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  Form  5510-1  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  March  18, 1996. 

Dr.  Annetta  L.  Cheek, 

Chief,  Regulatory  Management  Team. 

[FR  Doc.  96-6902  Filed  3-21-96;  8:45  ami 
BILUNG  CODE  4310-84-P 

[WO-350-1430-01-24  lAJ 

Extension  of  Currently  Approved 
Information  Collection;  0MB  Approval 
Number  1004-0012 

.  AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
extension  of  approval  for  the  collection 
of  information  firom  States  and  lof:al 
government  agencies,  and  firom 
qualified  nonprofit  corporations  and 
associations,  who  seek  to  obtain  public 
lands  and  benefits  under  the  Recreation 
and  Public  Purpose  Act  of  1926,  for 
recreational  and  public  purposes.  The 
BLM  uses  the  information  to  determine 
if  an  applicant  meets  the  requirements 
of  the  Act. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  21, 1996  to  be  considered. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bureau  of  Land  Management,  1849  C 
Street  NW.,  Room  401LS,  Washington, 
D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
!WOl40@attmail.com.  Please  include 


“Attn:  1004-0012”  and  your  name  and 
address  in  your  Internet  message. 

Comments  may  be  hand  delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401  L 
Street  NW.,  Washington,  D.C, 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Alzata  L.  Ransom,  Realty  Use  Group,  at 
(202) 452-7772. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in  a 
published  current  rule  to  solicit 
comments  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
technological  collection  techniques  or 
other  forms  of  information  technology. 

The  Recreation  and  Public  Purpose 
Act  (R&PP),  as  amended  (43  U.S.C  869 
et  seq.],  authorizes  the  Secretary  of  the 
Interior  to  lease  or  convey  certain  public 
lands  to  States  and  local  government 
agencies,  and  to  qualified  nonprofit 
corporations  and  associations,  for 
recreational  and  public  purposes  under 
specified  conditions.  The  regulations  in 
43  CFR  Part  2740  provide  guidelines 
and  procedures  for  the  lease  or 
conveyance  of  public  lands  under  the 
Act.  The  regulations  were  last  revised 
on  July  23, 1992  (57  FR  32732). 

The  term  “public  purpose”  means  for 
the  purpiose  of  providing  facilities  or 
services  for  the  benefit  of  the  public  in 
connection  with,  but  not  limited  to, 
public  health,  safety,  or  welfare.  Use  of 
lands  or  facilities  for  habitation, 
cultivation,  trade,  or  manufacturing  is 
permissible  only  when  necessary  for 
and  integral  to,  i.e.,  essential  part  of,  the 
public  purpose. 

The  Act  applies  to  all  public  lands, 
except  lands  within  national  forests, 
national  parks  and  monuments,  national 
wildlife  refuges,  Indian  lands,  and 
acquired  lands.  Revested  Oregon  and 
California  Railroad  grant  lands  and 
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reconveyed  Coos  Bay  Wagon  Road  grant 
lands  in  western  Oregon  may  only  be 
leased  to  State  and  Federal 
instrumentalities  and  political 
subdivisions  and  to  municipal 
corporations. 

Lease  periods  may  be  for  any  length, 
but  shall  not  exceed  20  years  for 
nonproHt  entities,  and  25  years  for 
Federal,  State,  and  local  governmental 
entities.  Leases  are  issued  subject  to 
appropriate  environmental  and  legal 
stipulations,  and  contain  provisions  for 
compliance  with:  (a)  Nondiscrimination 
based  on  race,  color,  sex,  age,  religion, 
or  national  origin;  (b)  an  approved  plan 
of  management  and  development  upon 
which  the  lease  was  considered  and 
issued  (Leases  may  be  canceled  for 
nonuse  or  a  use  other  than  that  for 
which  the  lease  was  issued  without 
prior  consent  of  the  BLM.);  (c)  under 
certain  conditions,  the  Federal 
Government  may  reserve  the  standing 
timber,  use  of  water,  or  place  other 
limitations  on  the  use  of  natural 
resoim:es;  and  (d)  other  reasonable 
stipulations  as  may  be  required  as  part 
of  the  consideration  for  the  moderate 
charge  being  made  for  land. 

Patents  issued  under  the  Act  convey 
a  restricted  title  since  they  contain 
provisions  or  clauses  which,  if  not 
complied  with,  may  result  in  reversion 
of  the  title  to  the  United  States.  These 
provisions  are:  (a)  Nondiscrimination 
clauses  providing  that  the  patentee  may 
not  restrict  or  permit  restriction  of  the 
use  of  the  lands  conveyed  or  facilities 
thereon  because  of  race,  color,  sex,  age, 
religion,  or  national  origin;  (b)  a 
provision  that,  if  the  patentee  or  its 
successor  in  interest  attempts  to  transfer 
title  or  control  over  the  land  to  another, 
or  the  land  is  devoted  to  a  use  other  that 
for  which  it  was  conveyed  without  the 
consent  of  the  BLM,  title  will  revert  to 
the  United  States;  (c)  the  patent  will 
stipulate  that  the  lands  will  be  used  in 
perpetuity  for  the  purposes  for  which 
they  are  acquired  (The  lease  or  patent 
may  stipulate  that  certain  provisions  of 
the  development  program,  including  the 
management  plan,  may  be  subject  to 
review  by  the  Secretary  of  the  Interior 
or  his  delegate.);  and  (d)  all  minerals 
will  be  reserved  to  the  United  States. 

The  information  collected  on  Form 
2740-1  is  required  by  the  regulations  in 
43  CFR  Subpart  2741  to  process  requests 
for  public  l^ds  imder  the  provisions  of 
the  R&PP  Act.  Based  on  its  reviews  and 
evaluation,  the  BLM  may  approve  or 
disapprove  any  application  in  whole  or 
in  part,  or  require  its  revision.  The 
following  information  is  collected  on 
the  form:  (a)  Applicant’s  name  and 
address  (home  and  business  telephone 
number);  (b)  proposed  use,  and  type  of 


authorization  requested;  (c)  description 
of  the  proposed  use  of  the  land;  (d)  State 
or  political  subdivision,  and  applicant’s 
statutory  authority  to  hold  lands  for  the 
purpose  requested;  (e)  copy  of  the 
applicant’s  authority  to  file  the 
application  and  to  take  actions 
necessary  to  fulfill  the  requirements  of 
the  R&PP  Act;  (f)  applicant’s  compliance 
with  nondiscrimination  as  to  access  to 
the  lands  and  facilities  based  on  race, 
color,  religion,  sex,  age  or  national 
origin  in  accordance  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (78  Stat.  241). 

In  addition,  the  form  instructs  the 
applicant  to  submit:  (a)  A  copy  of  their 
charter,  a  copy  of  their  articles  of 
incorporation,  and  a  copy  of  their 
authority  to  operate  in  the  State  where 
the  lands  applied  for  are  located;  (b)  a 
plan  of  development,  use,  and 
maintenance  that  includes  a  statement 
of  proposed  use  of  the  lands, 
description  of  the  proposed  project, 
anticipated  expenditure  for 
development,  source  of  funds  to  be  used 
for  development,  and  a  statement 
describing  administration  of  the  tract; 

(c)  maps  showing  the  nature  and 
location  of  facilities,  land  ownership  of 
the  entire  project,  and  access  routes;  (d) 
timetable  for  development;  and  (e) 
explanation  of  proposed  maintenance 
responsibilities  and  procedures. 

After  receiving  the  form,  BLM  will:  (a) 
Determine  if  the  applicants  proposal  is 
in  conformance  with  land  use  planning, 
review  land  status  to  determine  if  the 
lands  are  subject  to  application,  and 
determine  if  the  application  meets  ail 
requirements  of  the  law  and  regulations; 
(b)  review  the  development  and 
management  plans  to  determine  their 
adequacy  and  effectiveness,  and 
evaluate  the  construction  schedule  and 
estimated  financing  to  ensure  they  are 
realistic  and  practicable;  (c)  secure  the 
views  of  other  agencies  that  may  have 
an  interest  in  the  lands,  including  State 
and  local  planning  and  zoning 
departments;  (d)  check  for  the  presence 
of  unpatented  mining  claims  (R&PP 
leases  and  conveyances  cannot  be 
issued  where  mining  claims  are  present, 
and  if  it  is  necessary  to  determine  the 
validity  of  a  mining  claim  in  order  to 
allow  the  lease,  the  cost  of  the 
determination  will  be  the  responsibility 
of  the  applicant.);  (e)  conduct  a  field 
examination  and  other  investigations  to 
gather  information  and  data  on  the 
environmental  considerations  and 
proper  classification  of  the  lands;  and  (f) 
publish  a  notice  to  solicit  views  and 
comments  from  the  public  concerning 
the  proposal.  Potential  applicants 
should  contact  the  appropriate  District 
Office  of  the  BLM  well  in  advance  of  the 


anticipated  submission  of  Form  2740-1. 
Early  consultation  with  the  BLM  is 
needed  to  familiarize  a  potential 
applicant  with  management 
responsibilities,  and  terms  and 
conditions  which  may  be  required  in  a 
lease  or  conveyance. 

BLM  estimates  that  approximately  55 
R&PP  applications  (Form  2740-1)  are 
received  annually.  Based  on  its 
experience  administering  this  program, 
BLM  estimates  it  takes  an  average  of  40 
hours  for  a  applicant  to  supply  the 
requested  information.  The  estimate 
also  includes  the  time  required  for 
assembling  the  information,  as  well  as 
the  time  of  clerical  personnel,  if  needed. 
The  information  is  collected  once  for 
each  application.  Based  on  the  number 
of  applications  BLM  receives  annually 
and  the  average  time  it  takes  an 
applicant  to  supply  the  requested 
information,  the  total  annual  burden  is 
collectively  2,200  hours. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  the  R&PP  application  (Form 
2740-1)  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  also  become  part  of  the 
public  record. 

Dated;  March  18, 1996. 

Dr.  Annetta  L.  Cheek, 

Chief,  Regulatory  Management  Team. 

(FR  Doc.  96-6903  Filed  3-21-96;  8:45  am] 
BILLING  CODE  4310-84-P 


[10-016-06-1220-00] 

Shooting  Closures  and  Restrictions  in 
Ada,  Canyon,  Elmore,  and  Owyhee 
Counties,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Public  lands  within  and 
immediately  adjacent  to  a  portion  of  the 
Snake  River  Birds  of  Prey  National 
Conservation  Area  (NCA)  are  hereby 
closed  to  the  discharge  of  firearms  as 
outlined  below: 

1.  The  following  described  public 
lands  are  closed  year-round  to  the 
discharge  of  rifles  and  pistols: 

A.  All  public  lands  lying  south  of  the 
Union  Pacific  Railroad  within  the 
following  townships: 

T.  2  N.,  R.  1  W., 

T.  1  N.,  R.  1  W., 

T.  1  N.,  R.  1  E., 

T.  1  N.,  R.  2  E., 

T.  1  N.,  R.  3  E., 
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B.  All  public  lands  within  T.  1  S.,  R. 

2  W.  lying  within  the  NCA  north  of  the 
Snake  River  Canyon. 

C.  All  public  lands  within  T.  1  S.,  R. 

1  W.  lying  north  of  the  Snake  River 
Canyon  and  west  of  Swan  Falls  Road. 
Also  within  the  same  township,  all  of 
Section  1  and  that  portion  of  Sections 
12  and  13  lying  north  of  the  Pacific 
Power  and  Li^t  Company  500  KV 
electric  transmission  line. 

D.  All  public  lands  within  T.  1  S.,  R. 

1  E.  lying  north  of  the  Pacific  Power  and 
Light  Company  500  KV  electric 
transmission  line. 

E.  All  public  lands  within  T.  2  S.,  R. 

1  W.  and  T.  2  S.,  R.  1  E.  lying  west  of 
Swan  Falls  Road  and  east  of  the  Snake 
River  Canyon. 

2.  The  following  described  public 
lands  are  closed  from  February  15  to 
August  31  to  the  discharge  of  shotguns 
and  muzzleloaders,  and  closed  year- 
roimd  to  the  discharge  of  rifles  and 
pistols,  with  the  exception  that  rifles 
may  be  used  during  established  deer 
hunting  seasons  in  Hunting  Unit  40. 

All  public  lands  from  Grandview, 
Idaho  downstream  to  Gufiey  Bridge, 
lying  within  V2  mile  of  either  side  of  the 
Snake  River  or  100  yards  back  from  the 
canyon  rim,  whichever  is  the  greater 
distance. 

SUPPLEMENTARY  INFORMATION:  The  NCA 
was  established  on  August  4, 1993  to 
protect  and  enhance  raptors,  their 
habitat,  and  associated  natural  and 
scientific  resources.  The  NCA 
encompasses  484,873  acres  of  public 
land  in  southwest  Idaho,  extending 
along  80  miles  of  the  Snake  River.  The 
above-described  closures  and 
restrictions  are  effective  immediately, 
and  will  continue  in  effect  until 
specifically  revoked  or  modified. 

This  order  is  issued  piu^uant  to  the 
authority  of  43  CFR  8364.1.  The  order 
implements  decisions  in  the  1995  Snake 
River  Birds  of  Prey  National 
Conservation  Area  Management  Plan  to 
improve  safety  for  persons  visiting  the 
NCA,  and  is  consistent  with  land  use 
plan  decisions  found  in  the  Bruneau, 
Kuna,  and  Owyhee  Management 
Framework  Plans.  Violation  of  this 
order  is  punishable  by  a  fine  not  to 
exceed  $1000  and/or  imprisonment  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  John  Sullivan,  National 
Conservation  Area  Manager,  Bureau  of 
Land  Management,  Lower  Snake  River 
District,  3948  Development  Avenue, 
Boise,  Idaho  83705. 

Rodger  E.  Schmitt, 

District  Resource  Coordinator. 

IFR  Doc.  96-6891  Filed  3-21-96;  8:45  am] 
BH.UNG  CODE  4310-GO-P 


PD-01 6-06-1 220-00] 

Vehicle  Management  Area  Designation 
and  Road  Closure  Order;  Ada,  Elmore, 
Canyon,  and  Owyhee  Counties,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Effective  immediately,  the 
Snake  River  Birds  of  Prey  National 
Conservation  Area  (NCA)  is  declared  a 
Designated  Vehicle  Management  Area 
except  for  those  portions  of  the  NCA 
currently  included  within  the  Owyhee 
Front  Special  Recreation  Management 
Area  and  the  Fossil  Creek  Off-Highway 
Motor  Vehicle  Management  Unit.  Also 
excepted  from  this  order  is  military 
training  maneuvers  within  the  Orchard 
Training  Area.  Operation  of  motorized 
vehicles  within  the  Designated  Vehicle 
Management  Area  will  be  restricted  to 
designated  roads  and  trails.  In  addition, 
the  following  described  roads  and  trails 
are  closed  to  motorized  vehicles: 

1.  The  unimproved  dirt  road 
extending  downstream  along  the  north 
side  of  the  Snake  River  fix)m  the  Initial 
Butte  Farms  pump  station  in  Section  35, 
T.  1  S.,  R.  1  W.  to  where  the  road  enters 
private  land  in  Section  36,  T.  1  S.,  R.  2 
W. 

2.  The  unimproved  dirt  road,  known 
as  Priest  Grade,  that  traverses  the  wall 
of  the  Snake  River  Canyon  in  Section 
33,  T.  1  S.,  R.  1  W. 

3.  The  trail  that  extends  along  the 
south  side  of  the  Snake  River  fimm  near 
the  pump  station  at  the  end  of  Con  Shea 
Basin  Road  in  Section  6,  T.  1  S.,  R.  1 
W.  downstream  to  Guffey  Bridge. 

4.  The  trail  on  the  south  side  of  the 
Snake  River  extending  downstream 
from  the  lower  end  of  the  old  Priest 
Ranch. 

5.  The  Cabin  Draw  road  in  Section  11, 
T.  4  S.,  R.  2  E.  Except  for  the  above- 
described  road  closures,  visitors  to  the 
NCA  may  drive  on  existing  roads  or 
trails  unless  or  until  they  are  designated 
as  “closed”.  As  road  inventories  are 
completed,  designated  vehicle  routes 
will  be  signed  as  “open”.  Roads  or  trails 
designated  as  “clos^”  will  be  signed, 
blocked  where  necessary,  and 
rehabilitated  as  needed  to  reduce  soil 
erosion  and  improve  wildlife  habitat. 

The  Bureau  of  Land  Management 
retains  the  right  to  use  or  authorize  use 
of  roads  and  trails,  or  authorize  specific 
off-road  travel  for  administrative  or 
emergency  purposes.  This  vehicle 
management  area  designation  and 
closure  order  shall  remain  in  effect  until 
specifically  revoked  or  modified. 
SUPPLEMENTARY  INFORMATION:  The  NCA 
was  established  on  August  4, 1993  to 


protect  and  enhance  raptors,  their 
habitat,  and  associated  natural  and 
scientific  resources.  The  NCA 
encompasses  484,873  acres  of  public 
land  in  southwest  Idaho,  extending 
along  80  miles  of  the  Snake  River.  This 
order  is  issued  pursuant  to  the  authority 
of  43  CFR  8364.1,  and  is  consistent  with 
decisions  in  the  1995  Snake  River  Birds 
of  Prey  National  Conservation  Area 
Management  Plan,  the  Bruneau,  Kuna, 
and  Owyhee  Management  Framework 
Plans,  and  the  Jarbidge  Resource 
Management  Plan.  Violation  of  this 
order  is  punishable  by  a  fine  not  to 
exceed  $1000  and/or  imprisonment  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Sullivan,  National  Conservation  Ai'ea 
Manager,  Bureau  of  Land  Management, 
Lower  Snake  River  District,  3948 
Development  Avenue,  Boise.  Idaho 
83705. 

Rodger  E.  Sdimitt, 

District  Resource  Coordinator. 

(FR  Doc.  96-6892  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  4310-GG-P 


[NM-017-143(M)0] 

Shooting  Closure  on  Public  Lands  in 
Placitas,  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Shooting  closure. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Rio  Puerco 
Resource  Area  is  closing  approximately 
2,499.09  acres  of  public  lands  in  the  Rio 
Puerco  Resource  Area,  located  in 
Sandoval  County.  New  Mexico,  to  the 
discharge  of  firearms  (including  black 
powder  and  antique  arms).  This  action 
will  provide  the  necessary  public  safety 
and  will  also  decrease  potential 
conflicts  with  recreational  users  by 
keeping  a  logical  shooting  area  open. 
Unrestricted  discharge  of  firearms  in 
this  area  has  lead  to  a  public  health  and 
safety  issue  with  recreational  users 
including  hikers,  bicyclists,  horseback 
riders,  bird  watching  groups,  and  others. 

The  public  lands  closed  to 
discharging  of  firearms  under  this 
closure  will  be  posted  with  signs  at  the 
most  prominent  points  of  public  access 
as  well  as  being  displayed  on  a  map 
available  for  public  information  at  the 
area  office. 

EFFECTIVE  DATE:  Notice  is  hereby  given 
that  effective  March  22, 1996,  shooting 
on  public  lands  is  prohibited  on 
approximately  ten  sections  of  public 
lands  in  Sandoval  County,  New  Mexico. 
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SUPPLEMENTARY  INFORMATION:  The 
public  lands  affected  by  this  closure  are 
described  as  follows: 

New  Mexico  Principal  Meridian 
T.  13  N.,  R.  4  E., 

Secs.  14,  Lots  13  to  15,  inclusive, 
NEV4SEV4:  SVaSE’A; 

15,  Lot  10: 

22,  Lots  7.  8,  SEV4NEV4; 

23,  Ny2,  NEV4SWV4,  SEV4: 

24,  Nyj. 

T.  13  N..  R.  5  E., 

Secs.  19,  Lots  1,  3, 

20,  NW'ANW'A,  E’/jNWi/j,  NEV4. 
NEV4SWV4,  SEV4; 

29,  Lots  1,  2,  3,  4; 

30,  SEy4: 

30,  SE’A; 

31,  NE'/iNE’A. 

Aggregating  approximately  2,499,09  acres. 

The  areas  not  included  in  the 
shooting  closure  are  described  as 
follows: 

T.  13  N.,  R.  4  E., 

Sec.  13,  Lots  6  to  9,  S’/i; 

Sec.  14,  Lot  12,  SE^ASEtA,  S’/jSE'A; 

Sec.  23,  NE'/iNE’ANEy.. 

T.  13  N.,  R.  5  E., 

Sec.  18,  Lots  1  to  6,  inclusive,  SV2SEy4; 

Sec.  17,  Lots  1  to  4,  Inclusive,  Sy2Sy2. 
Aggregating  approximately  1,092.27  acres. 

The  Public  Service  Company  of  New 
Mexico  powerline  will  serve  as  the 
south  boundary  for  the  Open  Area  and 
the  north  boundary  for  the  Closure  Area 
with  an  exception  in  NEV4NEV4NEV4  of 
section  23,  T,  13  N.,  R.  4  E.,  NMPM. 

(The  westerly  bank  of  Las  Huertas  Creek 
and  the  easterly  of  the  PNM  substation 
will  serve  as  the  boundary  for  this 
exception.)  The  BLM  will  be  posting 
signs  on  the  southerly  boundary  of  the 
exemption  area. 

The  purpose  of  this  action  is  to 
enhance  visitor  safety  on  public  lands, 
to  minimize  conflict,  and  adhere  to  the 
concept  of  multiple  use.  This 
designation  remains  in  effect  until 
further  notice.  The  purpose  of  this 
shooting  closure  is  to  ensure  public 
safety  on  public  lands.  This  closure 
order  is  in  accordance  with  the 
provisions  of  43  CFR  8364.1,  and 
applies  to  all  persons. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jaramillo,  Realty  Specialist,  Bureau  of 
Land  Management,  Rio  Puerco  Resource 
Area,  435  Montano  NE.,  Albuquerque, 
New  Mexico  87107,  (505)  761-8779. 
Michael  R.  Ford, 

District  Manager. 

IFR  Doc.  96-6898  Filed  3-21-96;  8:45  am] 
BILLING  CODE  4310-FB-M 


[UT-040-1020] 

Environmental  Statements;  Cedar  City 
District,  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Bureau  of  Land 
Management,  Cedar  City  District,  Dixie 
Resource  Area,  has  completed  an 
Environmental  Analysis  (EA)/Finding  of 
No  Significant  Impact  (FONSI)  of  the 
Proposed  Plan  Amendment  to  the  Virgin 
River  Management  Framework  Plan. 

The  Proposed  Amendment  involves  the 
addition  of  five  new  land  exchange 
criteria. 

DATES:  The  protest  period  for  this 
Proposed  Plan  Amendment  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
April  22, 1996. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (480),  Bureau  of  Land 
Management,  Resource  Plaiming  Team, 
Box  10, 1620  L  Street,  N.W., 

Washington,  D.C.  20036  wiAin  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Crisp,  Area  Manager,  Dixie  Resource 
Area,  Cedar  City  District  at  345  East 
Riverside  Drive,  St.  George,  Utah  84770, 
(801)  673—4654.  Copies  of  Ae  proposed 
Plan  Amendment  are  available  for 
review  at  the  Dixie  Resource  Area. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  Section 
202(a)  of  the  Federal  Land  Management 
Act  (1976)  and  43  CFR  Part  1610.  This 
Proposed  Amendment  is  subject  to 
protests  by  any  party  who  has 
participated  in  the  planning  process. 
Protest  must  be  specific  and  contain  the 
following  information: 

— ^The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 

— ^A  statement  of  the  issue(s)  being 
protested. 

— ^A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragraphs,  maps 
etc.,  of  the  Proposed  Plan 
Amendment. 

— A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  issue(s)  for  the 
record. 


— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Dated:  March  14, 1996. 

G.  William  Lamb, 

State  Director,  Utah. 

(FR  Doc.  96-6897  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4310-DQ-P 


[CO-830-1 430-01;  OCX!  58542] 

Notice  Of  Realty  Action;  Non- 
Competitive  Sale  of  Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Designation  of  public  lands 
located  in  Archuleta  County,  Colorado, 
as  being  suitable  for  disposal  out  of 
federal  ownership  through  sale. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  sale  utilizing 
non-competitive  procedures,  at  not  less 
than  the  fair  market  value  as  determined 
by  an  appraisal  completed  by  a  Federal 
or  independent  appraiser  using  the 
principles  contained  in  the  “Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions”.  Authority  for  the  sale  is 
Section  203  of  Public  Law  94—597,  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

New  Mexico  Principal  Meriflian,  Colorado 

T.  32  N.,  R.  2  W., 

Sec.  2,  lot  7. 

Containing  3.48  acres. 

The  lands  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  This  land  is  being  offered  as  a 
direct  non-competitive  sale  to  Navajo 
River  Ranch,  L.C.C.  BLM  has 
determined  a  direct  sale  is  necessary  to 
protect  existing  equities  in  the  land  and 
to  resolve  an  unauthorized  occupancy  of 
the  land. 

In  the  event  of  sale,  the  mineral 
interests  shall  be  conveyed 
simultaneously  with  the  surface 
interest.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Upon  acceptance  of  a 
direct  sale  offer,  the  purchaser  shall  be 
i-equired  to  make  application  for 
conveyance  of  those  mineral  interests. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  law. 
This  segregation  will  terminate  upon 
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issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication.  The  patent, 
when  issued,  will  contain  a  reservation 
for  a  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  443  U.S.C.  945. 

FOR  FURTHER  INFORMATION:  Additional 
information  about  this  sale  is  available 
for  review  at  the  Bureau  of  Land 
Management,  San  Juan  Resource  Area 
Office,  701  Camino  del  Rio,  Diuango, 
Colorado  81301.  Comments  shall  be 
submitted  by  May  6, 1996,  to  the  San 
Juan  Resource  Area  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  Hnal  determination  of  the 
Department  of  the  Interior. 

Dated:  March  11, 1996. 

Jenny  L.  Saunders, 

Realty  Officer.  Division  ofResmirce  Services, 
Colorado  State  Office. 

[FR  Doc.  96-6813  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4310-08-M 


ICO-056-86-1 420-00] 

Colorado:  Filing  of  Plats  of  Survey 

March  15, 1996. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 

Colorado,  effective  10:00  am.,  March  15, 
1996. 

The  plat,  in  12  sheets,  representing 
the  dependent  resurvey  of  the  west  and 
north  boundaries,  a  portion  of  the 
subdivisional  lines,  certain  mineral 
claims,  or  portions  thereof,  certain 
segregated  mineral  portions,  or  portions 
thereof,  and  a  portion  of  the  subdivision 
of  section  6  in  Township  1  North,  Range 
72  West,  Sixth  Principal  Meridian, 
Group  875,  Colorado,  was  accepted 
January  31, 1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Georgetown 
Townsite  and  a  portion  of  M.S.  No. 
17365,  Sentinel  Lode,  in  Township  4 
South,  Range  74  West,  Sixth  Principal 
Meridian,  Colorado,  Group  1074,  was 
accepted  February  6, 1996. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundeuies,  the  subdivisional  lines, 
and  the  subdivision  of  certain  sections 
in  Township  35  North,  Range  3  West, 
New  Mexico  Principal  Meridian, 
Colorado,  Group  1007,  was  accepted 
January  24, 1996. 


The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Second 
Standard  Parallel  South  (south 
boundary  T.  10  S.,  R.  70  W.),  a  portion 
of  the  subdivisional  lines,  and  the 
subdivision  of  section  34,  in  Township 
10  South,  Range  70  West,  Sixth 
Principal  Meridian,  Colorado,  Group 
1050,  was  accepted  January  9, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  a  portion  of  west  boundary  of 
T.  50  N.,  R.  5  W.,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  in  Township  50 
North,  Range  5V2  West,  New  Mexico 
Principal  Meridian,  Colorado,  Group 
969,  was  accepted  January  24, 1996. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service,  Rocky  Mountain  Region. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  subdivision  of  a  portion  of 
sections  18  and  19  in  Township  33 
North,  Range  9  West,  New  Mexico 
Principal  Meridian,  Colorado,  Group 
1041,  was  accepted  January  12, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines,  and  the 
subdivision  of  a  portions  of  sections  13 
and  24  in  Township  33  North,  Range  10 
West,  New  Mexico  Principal  Meridian, 
Colorado,  Group  1041,  was  accepted 
January  12, 1996. 

The  plat  representing  the  metes  and 
bounds  survey  of  a  Southern  Ute  Home 
Site  number  SUHS-23-78  in  the  N  %  of 
the  NW  Vh  of  the  NE  ¥4  in  Section  9, 
Township  33  North,  Range  7  West,  New 
Mexico  Principal  Meridian,  Group  980, 
Colorado,  accepted  on  September  14, 

1995,  was  cancelled  on  January  12, 

1996.  A  new  plat  was  accepted  January 

29. 1996. 

The  plat  representing  the  metes  and 
bounds  smvey  of  a  Southern  Ute  Home 
Site  number  SUHS-34-78  in  the  SE  Vi 
of  the  NE  V4  in  Section  13U,  Township 
34  North,  Range  7  West,  South  of  the 
Ute  Line,  New  Mexico  Principal 
Meridian,  Group  1036,  Colorado, 
accepted  on  September  14, 1995,  was 
cancelled  effective  March  5, 1996, 1996. 
A  new  plat  was  accepted  March  5, 1996, 
1996. 

The  plat  representing  the  metes  and 
bounds  survey  of  a  Southern  Ute  Home 
Site  number  SUHS-33— 78  in  the  NW  V4 
of  the  SW  V4  in  Section  3,  Township  32 
North,  Range  7  West,  New  Mexico 
Principal  Meridian,  Group  970, 
Colorado,  accepted  on  September  14, 

1995,  was  cancelled  effective  March  5, 

1996.  A  new  plat  was  accepted  March 

5. 1996. 


These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Southern  Ute  Indian  Reservation. 

The  following  plats,  accepted 
September  14, 1995,  were  found  to  have 
errors  requiring  corrections: 

The  three  plats  representing  the 
dependent  surveys,  and  metes  and 
bounds  surveys  for  Southern  Ute  Tribe 
Homesites,  in  sections  6,  27,  and  33  in 
Township  33  North,  Range  7  West,  New 
Mexico  Principal  Meridian,  Group  980, 
Colorado  and  the  plat  representing  the 
dependent  resurvey  and  metes  and 
bounds  surveys  for  Southern  Ute  Tribe 
Homesites,  in  section  23  in  Township 
34  North,  Range  7  West  (South  of  the 
Ute  Line),  New  Mexico  IMncipal 
Meridian,  Group  1036,  Colorado.  1995. 

Proper  notations  were  made  upon  the 
plats  and  they  were  accepted  January 

12, 1996. 

All  inquiries  should  be  sent  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215. 

Darryl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 

IFR  Doc.  96-6894  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  4310-JB-P 


[tD-e57-142(M)0] 

Idaho:  Rling  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  March  15, 1996. 

The  plat  representing  the  corrective 
dependent  resurvey  of  portion  a  portion 
of  the  subdivisional  lines  and  of  the 
subdivision  of  section  12,  T.  48  N.,  R.  _ 
2  E.,  Boise  Meridian,  Idaho,  Group  No. 
933,  was  accepted,  March  15, 19^. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
3380  Americana  Terrace,  Boise,  Idaho, 
8370&-2500. 

Dated:  March  15, 1996. 

Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

IFR  Doc.  96-6893,  Filed  3-21-96;  8:45  am) 
BILLMG  CODE  4310-GQ-M 


[WY-989-1050-0a-P] 

Filing  of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Managment, 
Interior. 
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action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian  Wyoming 

T.  47  N.,  R.  69  W.,  Accepted  March  7, 

1996. 

T.  49  N.,  R.  69  W.,  Accepted  March  7, 

1996. 

T.  30  N.,  R.  97  W.,  Accepted  March  15, 
1996. 

T.  31  N.,  R.  97  W.,  Accepted  March  15, 
1996. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or 
appeal(s).  These  plats  will  be  placed  in 
the  open  files  of  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
5353  Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheynne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82003. 

Dated:  March  15, 1996. 

John  P.  Lee, 

Chief,  Cadastral  Survey  Group. 

(FR  Doc.  96-6896  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  embodying  a  partial 


settlement  in  United  States  versus 
Allied-Signal,  Inc.,  Civil  Action  No.  93- 
6490  MRP,  was  lodged  on  March  14, 
1996,  with  the  United  States  District 
Court  for  the  Central  District  of 
California.  The  decree  resolves  the 
liability  of  the  settling  defendants  for  - 
reimbursement  of  response  costs 
incurred  pursuant  to  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  42 
U.S.C.  9601  et  seq.,  by  the  United  States 
Environmental  Protection  Agency  at  the 
North  Hollywood  Operable  Unit 
(“NHOU”)  of  the  San  Fernando  Valley 
Basin  Superfund  Site  (“SFVB”),  in  the 
greater  Los  Angeles  Area.  The  settling 
defendants,  Lockheed  Martin 
Corporation,  Airport  Group 
International,  Inc.,  Waste  Management 
Recycling  &  Disposal  Services  of 
California,  Inc.,  CalMat  Co.,  Pick-Your- 
Part  Auto  Wrecking,  Pacific  Steel 
Treating  Company,  Inc.,  Fleetwood 
Machine  Products,  Inc.,  the  Erik  and 
Else  Bruun- Andersen  Trust,  and  the 
Amended  Cooke  Family  Trust,  have 
agreed  to  pay  a  total  of  $4.75  million  to 
the  United  States  to  resolve  their 
liability  for  past  and  future  NHOU 
response  costs  and  past  SFVB  Basin¬ 
wide  costs  through  April  30, 1992. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Allied- 
Signal,  Inc.,  DOJ  Ref.  #90-11-3-1149. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Central  District  of 
California,  Federal  Building,  Room 
7516,  300  North  Los  Angeles  Street,  Los 
Angeles,  California;  the  Region  IX  Office 
of  the  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  California;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.00  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  96-6934  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Stipulation  and 
Settiement  Under  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  Stipulation  and 
Settlement  in  US.  v.  Caribe  Tuna,  Inc., 
Civ.  No.  91-1926  (D.P.R.),  was  lodged 
on  March  13, 1996  with  the  United 
States  District  Court  for  the  District  of 
Puerto  Rico.  The  complaint  in  this 
action  seeks  injunctive  relief  and  civil 
penalties  under  Section  301  of  the  Clean 
Water  Act  (“the  Act”),  33  U.S.C.  1311, 
in  connectioa  with  Cairibe  Tuna,  Inc.’s 
(“CTI”)  operation  of  a  tuna  processing 
plant  located  in  Ponce.  Puerto  Rico. 

The  proposed  Stipulation  and 
Settlement  provides  for  CTI  to  pay  a 
civil  penalty  to  the  United  States  of 
$300,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Stipulation  and  Settlement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  D.C. 
20044-7611,  and  should  refer  to  U.S.  v. 
Caribe  Tuna,  Inc.,  DOJ  Ref.  No.  90-5-1- 
3638. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Office  Building, 
Room  452,  Carlos  E.  Chardon  Avenue, 
Hato  Rey,  Puerto  Rico  00918;  the  Region 
II  Office  of  the  Environmental 
Protection  Agency,  Region  II  Records 
Center,  290  Broadway,  New  York,  New 
York  10007-1866;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W., 
Fourth  Floor,  Washington,  D.C.  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G.  Street,  Fourth 
Floor,  N.W.  Washington  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  96-6935  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  4410-01-M 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Lone  Star  Industries. 
Inc.,  Civil  Action  No.  1:96CV33SNL, 
was  lodged  on  March  14, 1996,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Missouri. 

In  its  complaint,  which  was  filed 
along  with  the  Consent  Decree,  the 
United  States  alleges  that  defendant 
Lone  Star  Industries  Inc.  (“Lone  Star”) 
failed  to  comply  with  Section  113(b)  of 
the  Clean  Air  Act  (“Act”),  42  U.S.C. 

§§  7413.  In  particular,  the  United  States 
contends  that  Lone  Star  violated  the 
New  Source  Performance  Standards 
(“NSPS”)  for  Nonmetallic  Mineral 
Processing  Plants,  40  C.F.R.  Part  60, 
Subpart  000,  promulgated  pursuant  to 
Section  111  of  the  Act.  42  U.S.C.  §  7411, 
in  that  the  defendant  failed  to  comply 
with  certain  reporting  and  testing 
requirements  at  its  nonmetallic  mineral 
processing  plant  located  in  Cape 
Girardeau,  Missouri. 

Under  the  Consent  Decree,  Lone  Star 
will  pay  a  civil  penalty  in  the  amount 
of  $40,000  to  the  United  States.  In 
addition.  Lone  Star  will  implement  a 
Supplemental  Environmental  Project 
(“SEP”)  at  its  Cape  Girardeau  plant 
designed  to  control  fugitive  dust 
emissions  by  paving  certain  roads 
within  the  plant  at  an  estimated  cost  of 
$150,000  by  no  later  than  December  31, 
1996. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Lone 
Star  Industries,  Inc.,  DOJ  Ref.  No.  90-5- 
2-1-1938. 

The  proposed  Consent  Decree  may  be 
examined  at  the  ofiice  of  the  United 
States  Attorney,  U.S.  Courthouse,  1114 
Market  Street,  St.  Louis,  Missouri 
63101-2075;  the  Region  7  Office  of  the 
Environmental  Protection  Agency,  726 
Minnesota,  Kansas  City,  Kansas  66101; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.50  (25  cents 


per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  96-6933  Filed  3-21-96;  8:45  ami 
BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

[Docket  No.  94-42] 

William  P.  Jerome,  M.D.;  Grant  of 
Restricted  Registration 

On  March  29, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Ehug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  P.  Jerome, 
M.D.,  (Respondent)  of  Davenport,  Iowa, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f),  as 
being  inconsistent  with  the  public 
interest.  Specifically,  the  Order  to  Show 
Cause  alleged  in  substance  that  the 
Respondent  (1)  between  December  1988 
and  February  1990,  prescribed  and 
dispensed  controlled  substances  to 
individuals  in  exchange  for  money, 
cocaine  and/or  sexual  favors;  (2) 
allowed  an  individual  to  grow 
marijuana  on  his  property;  (3)  falsified 
the  names  of  individuals  on 
prescriptions  that  he  issued  for 
controlled  substances;  (4)  on  February  7 
and  8, 1990,  dispensed  316  dosage  units 
of  controlled  substances  to  an 
undercover  officer  for  no  legitimate 
medical  reason;  (5)  on  February  22, 
1990,  was  indicted  in  the  U.S.  District 
Court  for  the  Southern  District  of  Iowa 
on  nine  felony  counts  related  to  the 
'  unlawful  distribution  and  prescription 
of  controlled  substances;  (6)  pled<guilty 
on  April  26, 1990,  to  one  count  of 
conspiracy  to  distribute  controlled 
substances,  and  as  a  condition  of  the 
plea  agreement,  voluntarily  surrendered 
his  DEA  registration,  was  sentenced  to 
twelve  months  imprisonment  with  a 
five  year  term  of  supervised  release 
probation,  and  fined  $15,000.00;  and  (7) 
on  November  29, 1990,  as  a  result  of  the 
criminal  conviction,  the  Iowa  Board  of 
Medical  Examiners  (Medical  Board) 
revoked  his  medical  license,  which  was 
subsequently  reinstated  on  October  13, 
1992,  subject  to  certain  terms  and 
conditions. 

On  April  21, 1994,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in  Des 
Moines,  Iowa,  on  February  8  and  9, 
1995,  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing,  both 


parties  called  witnesses  to  testify  and 
introduced  dociunentary  evidence,  and 
after  the  hearing,  counsel  for  both  sides 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
August  22, 1995,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
recommending  that  the  Respondent’s 
application  be  granted  with  specified 
restrictions.  Neither  party  fil^ 
exceptions  to  her  decision,  and  on 
September  25, 1995,  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge,  and  his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Deputy  Administrator  finds  that 
in  November  of  1989,  a  DEA  diversion 
investigator  (Investigator)  received 
information  firom  a  special  agent  of  the 
Iowa  Division  of  Narcotics  Enforcement 
(Special  Agent)  that  the  Respondent 
gave  prescription  drugs  and 
prescriptions  written  under  fictitious 
names  to  a  Ms.  M.  in  exchange  for 
sexual  favors.  On  January  16, 1990,  the 
Investigator  interviewed  Ms.  M.,  and 
she  stated  that  she  had  received 
controlled  substance  samples  and 
prescriptions  fi'om  the  Respondent  in 
exchange  for  sexual  favors,  that  the 
Respondent  had  written  prescriptions 
for  her,  using  about  twenty  names  other 
than  her  own,  and  that  she  had  taken 
the  prescriptions  to  a  number  of 
different  pharmacies  to  be  filled.  The 
Investigator  testified  before  Judge 
Bittner,  stating  that  Ms.  M.  also  had 
provided  the  name  of  another 
individual  (Mr.  S.)  who  had  received 
prescriptions  from  the  Respondent  for 
controlled  substances  intended  for  her 
use,  and  that  this  individual  had  filled 
the  prescriptions  and  had  given  the 
substances  to  her  in  exchange  for  sexual 
favors,  all  with  the  Respondent’s 
knowledge.  Further,  Ms.  M.  provided 
the  name  of  an  individual  (Mr.  D.)  who 
had  supplied  cocaine  to  the 
Respondent.  Ms.  M.  also  told  the 
Investigator  that  the  respondent  had 
provided  her  with  cocaine,  and  that  she 
had  witnessed  him  use  cocaine. 

Ms.  M.  testified  before  a  grand  jury 
the  same  day  that  the  Investigator 
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interviewed  her,  and  the  grand  jury 
testimony  basically  corroborated  the 
information  she  had  provided  to  the 
Investigator.  Ms.  M.  also  testiHed  that 
she  was  a  drug  addict  and  had  used 
cocaine  and  narcotic  pain  medication. 

The  Investigator  testified  that,  at  the 
end  of  January  and  the  beginning  of 
February  of  1990,  she,  another  DBA 
diversion  investigator,  and  an 
investigator  from  the  Iowa  Board  of 
Pharmacy  Examiners,  had  conducted  a 
survey  of  approximately  15  to  20  area 
pharmacies  to  obtain  prescriptions 
issued  by  the  Respondent.  The 
prescription  survey  showed  that  (1) 
between  March  11  and  September  28, 
1989,  Ms.  M.  had  received  16 
prescriptions  totaling  450  dosage  units 
of  drugs  containing  propoxyphene,  a 
Schedule  FV  controlled  substance, 
which  she  had  filled  at  nine  different 
pharmacies;  (2)  between  November  1, 
1988,  and  April  14, 1989,  the 
Respondent  had  issued  Mr.  S.  15 
prescriptions  totaling  500  dosage  units 
of  drugs  containing  propoxyphene, 
which  Mr.  S.  had  filled  at  three  different 
pharmacies;  (3)  on  December  3, 1988, 
and  May  19, 1989,  the  Respondent  had 
issued  prescriptions  to  Mr.  D.  for  30 
Ativan,  a  brand  name  for  a  drug 
containing  lorazepam,  a  Schedule  IV 
controlled  substance,  and  for  30 
Percocet,  a  brand  name  for  a  drug 
containing  oxycodone,  a  Schedule  II 
controlled  substance;  and  (4)  on 
February  15, 1989,  the  Respondent  had 
issued  a  prescription  for  20  Darvocet-N, 
a  brand  name  for  a  drug  containing 
propoxyphene,  to  Ms.  M.’s  husband,  in 
the  name  of  “Mike  Barnes.”  However, 
the  Investigator  also  testified  that  these 
prescriptions  probably  constituted  no 
more  than  five  percent  of  the 
Respondent’s  total  number  of 
prescriptions  reviewed.  The  survey  also 
showed  that  Ms.  M.  had  received 
numerous  prescriptions  for  controlled 
substances  in  false  names  between 
March  of  1989  and  September  of  1989. 

In  February  of  1990,  the  Special  Agent 
arranged  a  controlled  substance  buy 
from  the  Respondent,  and  the 
Respondent,  seeking  cocaine,  provided 
the  Special  Agent,  among  other 
substances,  60  Xanax  .5  mg.  tablets,  30 
Xanax  1  mg.  tablets,  and  39  Vicodin 
tablets.  Vicodin  is  a  brand  name  product 
containing  hydrocodone  and  is  listed  in 
Schedule  III,  and  Xanax  is  a  brand  name 
drug  containing  the  Schedule  IV 
substance  alprazolam.  The  Special 
Agent  gave  the  Respondent  $300.00  in 
cash  and  promised  to  bring  cocaine  the 
next  day.  The  Special  Agent  also 
testified  before  Judge  Bittner  that  during 
this  transaction  the  Respondent  was 
intoxicated. 


The  next  evening  the  Special  Agent 
again  met  with  the  Respondent,  and 
prior  to  the  meeting  he  had  agreed  to 
provide  the  Respondent  with  cocaine  in 
return  for  double  the  quantity  of 
pharmaceutical  controlled  substances 
he  had  received  the  previous  night. 
According  to  the  Special  Agent’s 
testimony,  the  Respondent  appeared 
completely  sober,  and  he  tried  to  return 
the  $300.00  received  from  the  Special 
Agent  the  previous  night,  but  the 
Special  Agent  told  him  to  keep  the 
money.  The  Special  Agent  asked  the 
Respondent  if  he  could  obtain  Percodan 
or  Dilantin,  but  the  Respondent  had 
refused,  stating  that  acquiring  Schedule 
n  drugs  would  be  too  difficult  to  make 
the  effort  worthwhile.  Dilantin  is  not  a 
controlled  substance,  but  Percodan 
contains  oxycodone,  a  Schedule  II 
controlled  substance.  Ultimately,  the 
Respondent  gave  the  Special  Agent 
three  envelopes,  each  containing  25 
Vicodin,  and  he  again  asked  for  the 
cocaine.  However,  he  was  then  arrested. 

After  his  arrest,  the  Investigator 
interviewed  the  Respondent,  who  stated 
that  he  thought  controlled  substance 
samples  were  his  to  use  as  he  pleased 
and  that  he  was  not  required  to  keep 
any  records  of  them.  The  Respondent  . 
also  told  the  Investigator  that  he  had 
given  away  drugs,  but  that  he  had  not 
sold  them.  He  also  admitted  that  on  two 
occasions  he  had  traded  controlled 
substance  samples  for  cocaine.  With  the 
Respondent’s  consent,  the  Investigator 
searched  his  office,  where  she  found 
patient  records  for  Ms.  M.  and  Mr.  S., 
but  not  for  Mr.  D. 

Subsequently,  in  February  of  1990, 
the  Investigator  interviewed  Mr.  D.,  who 
stated  that  the  Respondent  had  obtained 
cocaine  fi-om  him  once  or  twice  a 
month,  that  the  Respondent  sometimes 
had  provided  him  with  unused  syringes, 
and  that  he  had  grown  marijuana  on  the 
Respondent’s  property.  Further,  Mr.  D. 
testified  before  the  grand  jury  on 
February  20, 1990,  stating  that  for 
approximately  two  years  beginning  in 
October  of  1987,  he  had  provided  at 
least  one  and  tliree-quarters  grams  of 
cocaine  per  week  to  the  Respondent, 
and  that  the  Respondent  never  had 
written  him  prescriptipns  for  controlled 
substances,  ^ther,  tbe  Respondent  had 
traded  controlled  substances  such  as 
Xanax,  Valium  Librium,  Vicodin,  or 
Lortab,  for  the  cocaine.  Mr.  D.  also 
testified  that  he  had  grown  marijuana  on 
the  Respondent’s  property  with  his 
knowledge  and  consent. 

On  February  22, 1990,  an  indictment 
against  the  Respondent  was  filed  in  the 
United  States  District  Court  for  the 
Southern  District  of  Iowa,  and  on  April 
26, 1990,  the  Respondent  entered  into  a 


plea  agreement,  specifying  that  he 
would  plead  guilty  to  one  count  of 
conspiracy  to  distribute  controlled 
substances  in  violation  of  21  U.S.C.  846, 
and  that  he  would  surrender  his  DBA 
registration.  In  exchange,  the 
government  agreed  to  dismiss  the  other 
counts,  to  include  six  counts  of 
unlawful  distribution  of  controlled 
substances,  and  one  count  of  unlawful 
prescribing.  On  July  31, 1990,  the  court 
accepted  the  Respondent’s  guilty  plea 
and  sentenced  him  to  twelve  months 
incarceration  to  be  followed  by  five 
years  supervised  probation,  to  include  a 
program  of  testing  and  treatment  for 
drug  and  alcohol  abuse,  and  a  fine  of 
$15,000.00. 

On  September  13, 1990,  the  Medical 
Board  filed  a  complaint,  seeking  action 
against  the  Respondent’s  medical 
license  based  on  his  felony  conviction 
“for  a  crime  related  to  his  profession.” 
On  December  31, 1990,  the  Medical 
Board  issued  an  Order  revoking  the 
Respondent’s  license  to  practice 
medicine. 

Testifying  before  Judge  Bitter,  the 
Respondent  denied  ever  trading 
prescriptions  for  sexual  favors,  and 
stated  that  he  had  terminated  his  client 
and  prostitute  relationship  with  Ms.  M. 
after  she  had  discovered  that  he  was  a 
physician.  The  Respondent  also  asserted 
that  he  had  issued  some  prescriptions  to 
Ms.  M.  in  an  attempt  to  help  her,  and 
that  other  call-in  prescriptions  were 
written  in  different  names,  but  that  he 
had  assumed  he  had  patients  with  those 
names,  or  that  when  he  was  covering  for 
other  physicians,  that  they  had  patients 
with  those  names.  He  testified  that 
“[sjome  of  those  prescriptions  I  wrote 
under  duress,  with  the  threats  of 
extortion,  under  the  circumstances  of 
my  addiction.”  However,  the 
Respondent  also  testified  that  he  had 
falsified  prescriptions  for  Ms.  M.  “[ojn 
one  or  two  occasions  *  *  *  at  her 
request.”  He  also  stated  that  Ms.  M.  had 
continued  to  demand  drugs  from  him, 
that  she  had  called  him  at  night,  and 
that  she  had  demanded  money  and  had 
threatened  to  expose  him  to  his  family 
and  the  medical  community.  The 
Respondent  testified  that  in  May  or  June 
of  1989,  he  told  Ms.  M.  that  he  would 
no  longer  see  or  speak  with  her. 

The  Respondent  also  testified  about 
the  undercover  operation,  stating,  “I 
was  a  desperate  man  trying  to  score  my 
fix,  and  I  was  desperately  trying  to 
negotiate  a  deal.  And  at  the  time  I 
would  have  done  whatever  it  took  to  get 
it.”  The  Respondent  also  stated  that  he 
did  not  use  marijuana,  that  he  had 
nothing  to  do  with  the  marijuana  grown 
on  his  property,  that  when  he  found  out 
about  it,  he  “repeatedly  asked  that  it  be 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Notices 


11869 


removed,”  and  that  ultimately  it  was 
removed. 

A  United  States  Probation  Officer 
(Officer)  testified  that,  following  the 
Respondent’s  incarceration,  he  was 
placed  on  supervised  release  on  August 
5, 1991,  for  a  term  of  five  years.  The 
Officer  testified  that  she  had  been  the 
Respondent’s  probation  officer  since 
December  of  1991,  and  she  was 
responsible  for  monitoring  his 
compliance  with  the  terms  of  his 
supervised  release.  She  stated  that  the 
Respondent  had  accomplished 
everything  she  asked  of  him,  had 
arrived  promptly  for  meetings  with  her, 
and  submitted  required  monthly  reports 
in  a  timely  manner,  and  “has  done  his 
best  to  comply  with  all  the  conditions.” 
The  Officer  also  testified  that  the 
Respondent  was  eligible  for  early  parole 
and  that,  conditioned  upon  the 
Respondent’s  paying  his  fine,  she 
planned  to  recommend  early 
termination  to  the  court. 

On  March  9, 1992,  the  Respondent 
petitioned  the  Medical  Board  for 
reinstatement  of  his  Iowa  medical 
license.  On  August  19, 1992,  the 
Medical  Board  held  a  hearing  on  that 
petition,  and  on  October  13, 1992,  the 
Medical  Board  issued  an  Order  adopting 
the  recommendation  of  a  panel  and 
reinstating  the  Respondent’s  license, 
subject  to  a  five-year  probation.  The 
terms  of  probation  included,  among 
other  things,  that  the  Respondent  (1) 
abstain  from  the  use  of  alcohol  and 
illicit  drugs,  (2)  obtain  psychiatric 
counseling  and  attend  meetings  of 
Alcoholics  Anonymous  or  a  similar 
organization  twice  weekly,  (3)  submit 
quarterly  reports  of  his  controlled 
substance  prescriptions  to  the  Medical 
Board,  and  (4)  associate  with  at  least 
one  other  physician  in  his  practice.  A 
Medical  Board  Investigator  testified  that 
he  was  responsible  for  monitoring  the 
Respondent  on  behalf  of  the  Medical 
Board,  and  that  to  the  best  of  his 
knowledge,  the  Respondent  was  in 
complete  compliance  with  the  terms  of 
his  probation. 

By  letter  dated  November  19, 1992, 
the  Respondent’s  eligibility  to 
participate  in  Medicare  was  reinstated. 
On  February  22, 1993,  the  Respondent 
applied  for  a  DEA  Certificate  of 
Registration  as  a  practitioner,  disclosing 
information  about  his  prior  conviction 
and  subsequent  surrender  of  his  prior 
DEA  registration.  Also,  by  letter  dated 
September  22, 1993,  the  Iowa  Board  of 
Pharmacy  Examiners  notified  counsel 
for  the  Respondent  that  the 
Respondent’s  application  for  a  state 
controlled  substance  registration  was 
approved. 


The  Program  Manager  of  the  Start 
InPatient  Program  for  the  Center  for 
Alcohol  and  Drug  Services  (Center)  in 
Davenport,  testified  that  the  Respondent 
had  been  evaluated  at  the  Center  in  July 
of  1991,  and  that  a  treatment  program 
had  been  established  for  him.  The 
Program  Manager  testified  that  the 
Respondent  had  undergone  urinalysis 
examinations  at  firequencies  ranging 
from  once  to  six  times  per  month 
between  August  of  1991  and  June  of 
1993,  and  that  none  of  the  tests  were 
positive.  Beginning  again  in  September 
of  1994,  through  January  of  1995,  the 
Respondent  was  tested  from  one  to  three 
times  per  month,  with  no  adverse  test 
results.  The  Program  Manager  also 
stated  that,  had  the  Respondent  been 
using  cocaine,  these  urinalysis  tests 
would  have  detected  it. 

The  Program  Manager  also  testified 
that  he  had  been  in  both  individual  and 
group  counseling  sessions  with  the 
Respondent  ft-om  1991  until  1993,  and 
that  the  Respondent  had  expressed 
remorse  about  the  effects  of  his 
chemical  abuse  on  his  family,  other 
physicians  in  the  area,  and  about  the 
loss  of  his  medical  practice.  The 
Program  Manager  also  stated  that  he 
believed  that: 

(Alt  this  point  in  time  »  »  •  Mr.  Jerome 
has  successfully  completed  the  process  that’s 
been  required  in  terms  of  treatment  for 
rehabilitation  for  his  chemical  dependency.  I 
think  that  he  has  worked  imder  some 
supervision  of  numerous  qualified  other 
physicians  who  have  maintained  contact 
with  him  on  a  regular  basis.  My 
understanding  is  that  he  has  contact  in  terms 
of  support  units  with  other  physicians  who 
are  recovering  in  Iowa,  *  *  *.  1  think  that 
Mr.  Jerome  has  gained  enough  skills  during 
treatment  and  recovery  to  be  able  to  seek 
help  if  he  has  uiges,  *  *  *.  Those  are 
specifically  what  he’s  been  trained  to  react  to 
in  different  fashion  than  he  has  in  the  past. 

A  psychiatrist  (Psychiatrist),  testified 
that  he  had  known  the  Respondent 
since  1980,  and  that  in  November  of 
1989,  the  Respondent  became  his 
patient.  He  testified  that,  as  of  the  date 
of  the  hearing  before  Judge  Bittner,  he 
saw  the  Respondent  monthly,  that  the 
Respondent  had  shown  remorse  for  his 
actions,  and  that  he  has  had  to  deal  with 
the  consequences  of  his  misconduct. 
The  Psychiatrist  testified  that  the 
Respondent  had  become  more  mature 
and  better  able  to  see  how  his  behavior 
affected  others. 

The  Psychiatrist  further  testified  that 
there  was  a  shortage  of  internists  in 
Davenport,  and  that  the  Respondent’s 
lack  of  a  DEA  registration  hampered  his 
ability  to  treat  his  patients.  He  also 
stated  that  the  Respondent  was  a 
competent  physician,  and  that  he  would 


not  hesitate  to  refer  a  patient  to  the 
Respondent  for  treatment. 

Tne  Respondent  testified  before  Judge 
Bittner  concerning  his  personal 
rehabilitation,  stating  that,  while  he  was 
in  prison,  he  thought  about  the  people 
he  had  hurt,  including  his  patients,  his 
friends,  his  family,  and  himself.  Also 
while  he  was  incarcerated,  the 
Respondent  enrolled  in  a  chemical 
dependency  program  and  “learned 
through  treatment  that  about  all  I  can  do 
is  try  to  make  my  amends  to  the  people 
that  I  have  hurt,  to  do  the  best  job  I  can 
to  move  forward,  and  to  make  sure  it 
doesn’t  happen  again.”  The  Respondent 
stated  that  he  felt  tremendous  regret  for 
his  past  actions,  and  that  as  of  the 
hearing,  he  felt  that  he  was  a  “more 
caring,  (]calm(er],  a  little  more  rational 
individual  who  doesn’t  use  drugs  or 
alcohol.” 

The  Respondent  testified  that  after  he 
was  transferred  to  a  halfway  house,  he 
continued  outpatient  treatment,  with 
individual  counseling  sessions  once  or 
twice  per  week,  that  he  also  attended 
Narcotics  Anonymous  and  Alcoholics 
Anonymous  meetings  twice  per  week, 
and  that  in  June  of  1991,  he  was 
transferred  to  a  work  release  program  in 
Davenport,  where  he  resumed  seeing  a 
psychiatrist  he  had  seen  there  prior  to 
his  arrest.  According  to  the  Respondent, 
he  has  learned  how  to  prevent  relapse, 
has  continued  to  regularly  attend 
twelve-step  meetings,  and  has 
developed  some  insight  into  his  own 
behavior.  The  Respondent  also  testified 
that  he  did  not  want  to  put  either 
himself  or  his  family  “through  this 
again.” 

The  Director  of  the  Iowa  Department 
of  Public  Health  (Director)  testified  that 
studies  have  indicated  that  the  Iowa 
Medical  Board  is  the  second  strictest  in 
the  United  States  in  terms  of  penalties 
imposed  on  physicians  who  have  been 
disciplined.  He  also  testified  that  he  was 
familiar  with  the  disciplinary 
proceedings  involving  the  Respondent, 
and  that  to  the  best  of  his  knowledge, 
the  Respondent  had  satisfied  the 
conditions  imposed  upon  him.  The 
Director  also  testified  that  he  believed 
that  reinstatement  of  the  Respondent’s 
DEA  registration  would  be  in  the  public 
interest,  for  the  Medical  Board  had  also 
considered  the  best  interest  of  the 
public,  as  well  as  the  Respondent’s 
professional  credentials  and  compliance 
with  the  requirements  it  imposed,  in 
deciding  to  restore  his  license  to 
practice  medicine. 

The  Respondent  also  offered  into 
evidence  letters  from  various 
physicians,  one  of  whom  was  a  patient 
of  his,  attesting  to  the  Respondent’s 
expertise,  compassion,  and  concern  for 
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his  patients.  The  Respondent  also 
submitted  letters  from  physicians  to 
United  States  Senator  Charles  E. 

Grassley,  seeking  his  support  for  the 
Respondent’s  application,  and  letters  to 
the  Medical  Board  firom  various 
patients,  colleagues,  and  friends,  all 
supporting  reinstatement  of  the 
Respondent’s  medical  license.  Also,  the 
Respondent  submitted  letters  written  to 
the  Administrator  of  DEA  from 
Governor  Branstad  of  Iowa,  and  from 
United  States  Representative  James  A. 
Leach  of  Iowa. 

It  is  undisputed  that  the  United  States 
Department  of  Health  and  Human 
Services  has  designated  Scott  County, 
Iowa,  which  includes  Davenport,  as  an 
area  with  a  shortage  of  primary  care 
physicians  willing  and  able  to  treat 
M^icaid  patients.  The  Respondent 
testified  that  as  of  the  date  of  the 
hearing,  he  was  practicing  in  a  clinic  in 
the  inner  city  of  Davenport,  and  that  his 
patients  were  older,  sicker,  had  less 
access  to  medical  care,  and  were  more 
likely  to  be  on  Medicaid  than  those  he 
treated  prior  to  the  revocation  of  his 
medical  license.  The  Respondent  stated 
that  he  believed  that  granting  his 
application  for  a  DEA  registration  would 
be  in  the  public  interest,  because  he  felt 
that  the  lack  of  authority  to  handle 
controlled  substances  severely 
handicapped  his  ability  to  treat  his 
patients.  Without  such  a  registration,  he 
had  had  great  difficulty  obtaining  either 
hospital  staff  privileges  or  professional 
liability  insurance,  and  he  was 
ineligible  to  participate  in  several 
managed  care  plans,  Imaddition,  the 
Respondent  testified  that  he  had  been 
offered  a  position  as  assistant  director 
for  the  Center  of  Alcohol  and  Drug 
Services,  but  that  the  offer  was 
contingent  on  having  a  DEA  registration. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufactiu^,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 


These  factors  are  to  be  considered  in  tbe 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88—42,  54 
FR  16422  (1989). 

In  this  case,  all  five  factors  are 
relevant  in  determining  whether  the 
Respondent’s  registration  would  be 
inconsistent  with  the  public  interest.  As 
to  factor  one,  “recommendation  of  the 
appropriate  State  licensing  board 
*  *  *’’,  as  a  result  of  the  Respondent’s 
misconduct  resulting  in  a  felony 
conviction,  the  Medical  Board  revoked 
his  medical  license  on  December  31, 
1990.  Although  his  license  was 
reinstated  on  October  13, 1992,  it  was 
subject  to  five-year’s  probation  with 
significant  conditions  to  be  met. 

As  to  factor  two,  the  Respondent’s 
“experience  in  dispensing  *  *  * 
controlled  substances,”  uncontroverted 
evidence  was  presented  that,  on  two 
occasions  in  February  of  1990,  the 
Respondent  distributed  controlled 
substances  to  the  Special  Agent  without 
a  legitimate  medical  purpose.  The 
record  also  contains  evidence  that  the 
Respondent  misused  samples  of 
controlled  substances  by  trading  them 
for  cocaine  or  by  improperly  giving 
them  away. 

As  to  factor  three,  the  Respondent’s 
“conviction  record  under  Federal  *  *  * 
laws  relating  to  the  *  *  *  distribution, 
or  dispensing  of  controlled  substances,” 
and  factor  four,  the  Respondent’s 
[cjompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances,”  uncontroverted 
evidence  demonstrated  that  the 
Respondent  was  convicted  in  Federal 
court  of  conspiracy  to  distribute 
controlled  substances  in  violation  of  21 
U.S.C.  846.  Further,  the  Respondent 
admitted  he  engaged  in  the  unlawful 
possession  and  use  of  cocaine  prior  to 
his  conviction. 

As  to  factor  five,  “(sjuch  other 
conduct  which  may  threaten  the  public 
health  or  safety,”  the  Deputy 
Administrator  agrees  with  Judge 
Bittner’s  observations  regarding  the 
Respondent’s  testimony  concerning  his 
writing  of  prescriptions  under  duress  or 
as  a  result  of  threats  of  extortion  linked 
with  his  drug  addiction,  referencing  his 
prior  relationship  with  Ms.  M. 
Specifically,  Judge  Bittner  wrote:  “I  also 
note,  however,  that  I  find  disturbing 
Respondent’s  contention  that  he  issued 
prescriptions  in  false  names  either  by 
mistake  or  under  duress.  A  physician 
obviously  should  not  issue  a  controlled 


substance  prescription  to  a  patient  he  is 
not  sure  is  under  his  treatment  and 
care.”  Such  prescribing  practices  are  not 
consistent  with  the  responsibilities 
inherent  in  receiving  a  DEA  Certificate 
of  Registration.  Therefore,  the  Deputy 
Administrator  agrees  with  Judge  Bittner, 
that  the  Respondent’s  past  misconduct 
“constitutes  sufficient  grounds  to  deny 
his  application  for  DEA  registration.” 

However,  the  Respondent  has  also 
submitted  extensive  evidence  of  his 
rehabilitation.  Specifically,  the 
Respondent  has  demonstrated  that  his 
ability  to  participate  in  Medicare  was 
reinstated  on  November  19, 1992,  and 
bis  application  for  a  state  controlled 
substances  registration  was  approved  on 
September  22, 1993.  Further,  as  Judge 
Bittner  noted,  the  record  established 
that  at  the  time  the  Respondent  engaged 
in  the  misconduct  at  issue,  he  was 
actively  addicted  to  alcohol  and 
cocaine.  Yet,  the  record  also 
demonstrates  that  he  has  actively 
participated  in,  and  successfully 
completed,  a  rehabilitation  program  for 
his  chemical  dependency.  Although  he 
has  submitted  to  urinalysis  testing 
periodically  since  1991,  all  results  have 
been  negative. 

As  Judge  Bittner  noted,  “as  of  the  date 
of  the  hearing!,]  Respondent  had 
maintained  his  sobriety  for  nearly  five 
years.” 

Also,  the  Respondent  submitted  , 
extensive  favorable  evidence  from 
colleagues  and  patients,  attesting  to  bis 
professional  expertise,  as  well  as  to  the 
community’s  need  for  his  specialty  as  a 
primary  care  physician.  Finally,  the 
Respondent  testified  as  to  his  remorse 
for  his  past  misconduct  and  his 
determination  that  he  will  not  engage  in 
such  conduct  in  the  future.  Although 
none  of  his  remedial  activities  justifies 
the  grievous  nature  of  his  past 
misconduct,  the  E)eputy  Administrator 
agrees  with  Judge  Bittner’s  conclusion 
that,  “on  balance  I  conclude  that  the 
Government  has  not  established  by  a 
preponderance  of  the  credible  evidence 
that  [the]  Respondent’s  registration 
would  be  inconsistent  with  the  public 
interest.”  However,  also  on  balance,  the 
Deputy  Administrator  agrees  that  a 
registration  subject  to  the  following 
conditions  would  best  serve  the  public’s 
interest: 

(1)  The  Respondent’s  controlled 
substance  handling  authority  shall  be 
limited  to  writing  of  prescriptions  only, 
and  he  shall  not  dispense,  possess,  or 
store  any  controlled  substance,  except 
that  the  Respondent  may  administer 
controlled  substances  in  a  hospital,  and 
may  possess  controlled  substances 
which  are  medically  necessary  for  his 
own  use  and  which  he  has  obtained 
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pursuant  to  a  written  prescription  horn 
another  licensed  practitioner  (unless  the 
substance  is  legitimately  obtainable 
without  a  prescription);  and 

(2)  the  Respondent  shall  submit,  every 
calendar  quarter,  a  log  of  all  controlled 
substance  prescriptions  he  has  written 
during  the  previous  quarter  to  the 
Special  Agent  in  Charge  of  the  nearest 
DEA  office,  or  his  designee.  These 
restrictions  will  run  for  a  period  of  three 
years  from  the  effective  date  of  the 
Respondent’s  registration. 

Tnerefore,  the  Deputy  Administrator 
finds  that  the  public  interest  is  best 
served  by  granting  the  Respondent’s 
application  with  the  above  conditions. 
The  Respondent  submitted  extensive 
evidence  demonstrating  the  need  for  the 
DEA  Certificate  of  Registration  in  his 
current  practice,  as  well  as  evidence  of 
the  community’s  need  for  a  physician  of 
his  speciality  with  full  prescribing 
capabilities.  Given  these  needs,  the 
Deputy  Administrator  has  determined 
that  the  public  interest  will  be  better 
served  in  making  this  final  order 
effective  upon  publication,  rather  than 
thirty  days  from  the  date  of  publication. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration 
submitted  by  William  P.  Jerome,  M.D., 
be,  and  ib hereby  is,  granted,  subject  to 
the  above  conditions.  This  order  is 
effective  upon  publication  in  the 
Federal  Register. 

Dated:  March  18, 1996. 

Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  96-6979  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  4410-0»-M 


[Docket  No.  94-43] 

Ekambaram  Parameswaran,  M.D.; 
Denial  of  Application 

On  March  31, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Ekambaram 
Parameswaran,  M.D.  (Respondent)  of 
Inez,  Kentucky,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  825(f),  as  being  inconsistent  with 
the  public  interest. 

The  Respondent  filed  a  timely  request 
for  a  hearing,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  After  numerous 


delays  at  the  request  of  the  Respondent, 
the  hearing  was  scheduled  to  commence 
on  September  26, 1995.  However,  prior 
to  that  date,  the  Government  filed  a 
Motion  for  Summary  Disposition,  noting 
that  the  Respondent’s  license  to  practice 
medicine  had  been  revoked  by  the 
Kentucky  State  Board  of  Medical 
Licensure  (Medical  Board)  by  final  order 
dated  July  20, 1995,  a  copy  of  which 
was  attached  to  the  motion.  The 
Respondent  was  afforded  an 
opportunity  to  respond  to  the 
Government’s  motion,  on  or  before 
August  16, 1995,  but  no  response  was 
filed.  On  August  29, 1995,  Judge  Tenney 
issued  his  Conclusions  of  Law  and 
Recommended  Ruling,  in  which  he 
found  that  the  Respondent  lacked 
authorization  to  handle  controlled 
substance  in  Kentucky,  granted  the 
Government’s  Motion  for  Summary 
Disposition,  and  recommended  that  the 
Respondent’s  application  of  a  DEA 
Certificate  of  Registration  be  denied. 
Neither  party  filed  exceptions  to  his 
decision,  and  on  September  28, 1995, 
Judge  Tenney  transmitted  the  record  of 
these  proceedings  and  his  opinion  to  the 
D^uty  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
decision  of  the  Administrative  Law 
Judge. 

Specifically,  the  Deputy 
Administrator  finds  that  by  final  order 
dated  July  20, 1995,  the  Medical  Board 
revoked  the  Respondent’s  license  to 
practice  medicine.  From  this  fact.  Judge 
Tenney  inferred  that  since  the 
Respondent  was  not  authorized  to 
practice  medicine,  he  also  was  not 
authorized  to  handle  controlled 
substances.  The  Deputy  Administrator 
agrees  with  Judge  Tenney’s  inference, 
and  he  also  notes  that  the  Respondent 
has  not  filed  an  exception  to  this 
portion  of  his  decision. 

The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21),  832(f),  and  824(a)(3). 
The  prerequisite  has  b^n  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D.,  58 
FR  51,104  (1993);  James  H.  Nickens, 
M.D.,  57  FR  59,847  (1992);  Roy  E. 
Hardman,  M.D.  57  FR  49,195  (1992); 
Myong  S.  Yi,  M.D.,  54  FR  30,618  (1989); 
Bobby  Watts,  M.D.,  53  FR  11,919  (1988). 
Therefore,  because  the  Respondent  lacks 
state  authority  to  handle  controlled 


substances,  he  currently  is  not  entitled 
to  a  DEA  registration. 

Judge  Tenney  also  properly  granted 
the  Government’s  motion  for  siunmary 
disposition.  Here,  the  parties  did  not 
dispute  that  the  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  Kentucky,  the  state  in 
which  he  proposed  to  conduct  his 
practice.  Therefore,  it  is  well-settled  that 
when  no  question  of  fact  is  involved,  a 
plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory.  See  Dominick  A.  Ricci,  M.D., 
58  FR  at  51,104  (finding  it  well  settled 
that  where  there  is  no  question  of 
material  fact  involved,  a  plenary, 
adversarial  administrative  hearing  was 
not  required);  see  also  Phillip  E.  Kirk, 
M.D.,  48  FR  32,887  (1983),  affd  sub 
nom  Kirk  V.  Mullen,  749  F.2d  297  (6th 
Cir.  1984);  Alfred  Tennyson 
Smurthwaite,  M.D..  43  FR  11,873  (1978); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F,2d  634 
(9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  E^g  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  Respondent’s 
application  for  a  DEA  Certificate  of 
Registration  be,  and  it  hereby  is,  denied. 
This  order  is  effective  April  22. 1996. 

Dated:  March  18, 1996. 

Stephen  H.  Greene, 

Deputy  Administrator. 

(FR  Doc.  96-6978  Filed  3-21-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Unemployment  Compensation  for 
Federal  Employees  Excepted 
Employee  Program;  Unemployment 
Insurance  Program  Letters 
Implementing  the  Unemployment 
Compensation  for  Federal  Employees 
Excepted  Employee  Program 

On  January  6, 1996,  Public  Law  104- 
92  was  enacted.  Section  312  of  Title  III 
of  the  Act  created  the  Unemployment 
Compensation  for  Federal  Employees 
Excepted  Employee  Program  (UCFE- 
EEP)  effective  January  2, 1996.  Under 
the  UCFE-EEP,  Federal  employees 
excepted  from  furlough  and  who  are  not 
being  paid  due  to  a  lapse  in 
appropriations  shall  be  deemed  to  be 
totally  separated  from  Federal  service 
and  eligible  for  unemployment 
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compensation  under  the  regular  UCFE 
program  with  no  waiting  period  to 
accrue  for  eligibility. 

In  its  role  as  principal  in  the  UCFE- 
EEP,  the  Department  of  Labor  issued 
controlling  guidance  for  the  States  and 
cooperating  State  agencies  in  the 
operating  instructions  set  forth  in 
Unemployment  Insurance  Program 
Letter  (UIPL)  No.  7-96,  dated  January 
24, 1996,  and  UIPL  7-96,  Change  1, 
dated  March  8, 1996.  The  States 
administer  the  UCFE  Program  pursuant 
to  agreements  between  the  States  and 
the  Secretary  of  Labor.  Since  the  UCFE- 
EEP  is  a  sub-program  of  the  UCFE 
Program,  the  same  agreement  applies. 

The  States  and  cooperating  State 
agencies  may  not  vary  from  the 
operating  instructions  provided  in  UIPL 
7-96  or  UIPL  7-96,  Change  1,  (or  any 
subsequent  or  supplemental  operating 
instructions),  without  the  prior  approval 
of  the  Department  of  Labor.  Therefore, 
UIPLs  No.  7-96  and  7-96,  Change  1,  are 
published  below  assuring  public 
notification  of  the  required  procedures. 

Signed  at  Washington,  DC  on  March  14, 
1996. 

Timothy  M.  Bamicle, 

Assistant  Secretary. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  7-96 

To:  All  State  Employment  Security  Agencies 
From:  Mary  Ann  Wyrsch,  Director, 
Unemployment  Insurance  Service 
Subject:  Unemployment  Compensation  for 
Federal  Employees  (UCFE) — Federal 
Employees  Excepted  from  Furlough 
(UCFE-Excepted  Employees  Program) 

1.  Purpose.  To  advise  State  Employment 
Security  Agencies  (SESAs)  of  the  provisions 
of  Section  312  of  Title  III  of  P.L.  102-94 
(Continuing  Resolution)  concerning 
eligibility  for  UCFE  for  Federal  civilian 
employees  excepted  from  furlough  and  to 
provide  instructions  for  implementing  the 
legislation  to  ensure  the  timely  and  accurate 
payment  of  benefits  under  the  UCFE- 
Excepted  Employee  Program  (UCFE-EEP) 
and  to  provide  hscal  and  reporting 
instructions. 

2.  References.  Title  III  of  P.L.  102-94  (H.R. 
1643)  enacted  January  6, 1996;  Subchapter  1 
of  chapter  85,  title  5  of  the  United  States 
Code  (5  U.S.C.  8501  et  seq.)  (UCFE  law);  20 
CFR  Part  609  (UCFE  regulations);  Secretary  of 
Labor’s  Agreement  with  States  to  administer 
the  UCFE  and  Unemployment  Compensation 
for  Ex-servicemembers  (UCX)  Programs. 

3.  Background.  Generally,  whenever  there 
is  a  lapse  in  appropriations  to  fund  a  Federal 
government  agency,  the  agency  must  shut 
down  activities  and  furlough  its  employees. 
However,  there  are  exceptions  that  permit 
certain  employees  to  remain  working  to 
continue  sele<^ed  functions.  This  includes 
those  functions  which  the  failure  to  perform 
would  result  in  an  imminent  threat  to  the 
safety  of  human  life  or  the  protection  of 
property,  or  where  there  is  an  implied 


authority  by  statute  that  the  hmction  should 
continue. 

Rescissions 

None. 

Expiration  Date:  January  31, 1997. 

Unless  there  are  special  provisions  enacted 
after  the  furlough  which  retroactively 
provide  a  different  outcome,  furloughed 
employees  may  be  eligible  for  UCFE  under 
subchapter  I  of  chapter  85  of  title  5  of  the 
United  States  Code.  However,  employees 
excepted  from  such  furloughs  would  neither 
be  compensated  (because  of  the  laps  in 
appropriations)  nor  eligible  for  UCFE  because 
they  perform  services  during  the  furlough 
period  and  would  not  be  considered 
unemployed  or  otherwise  eligible  for  benefits 
in  accordance  with  State  and  Federal  laws 
governing  the  payment  of  unemployment 
compensation. 

Section  312  of  P.L.  102-94  changes  and 
suspends  some  UCFE  eligibility 
requirements,  through  September  30, 1996.  to 
convey  UCFE  eligibility  to  employees 
excepted  from  furlough  who  are  not  being 
paid  due  to  a  lapse  in  appropriations.  These 
changes  have,  in  effect,  created  a  sub¬ 
program  of  the  regular  UCFE  program  which 
will  be  known  as  the  UCFE-Excepted 
Employees  Program  (UCFE-EEP). 

The  purpose  of  the  UCFE-EEP  is  to 
provide  a  weekly  payment  to  unpaid  workers 
who  are  excepted  from  furlough  through 
September  30, 1996,  similar  to  that  paid 
under  the  UCFE  program  to  furloughed 
individuals.  To  the  extent  possible  these 
instructions  so  provide;  however,  in  certain 
instances  provisions  have  had  to  be  changed 
or  new  provisions  added  in  order  to  provide 
a  weekly  benefit  amount  to  individuals  not 
otherwise  eligible  for  UCFE  in  the  absence  of 
Section  312. 

This  document  provides  the  Department’s 
interpretation  of  the  requirements  of  Section 
312  and  sets  forth  operating  instructions 
prescribed  by  the  Department  to  guide  the 
States  in  implementing  the  provisions  of  the 
UCFE-EEP. 

4.  Legal  Requirements  of  Section  312  of 
P.L.  102-94. 

Section  312  provides — 

Eligibility  for  Unemployment 
Compensation. —  Nothwithstanding  any 
other  provisions  of  law,  beginning  on  January 
2, 1996,  any  Federal  employee  who  is 
excepted  hmm  furlough  and  is  not  being  paid 
due  to  lapse  in  appropriations  shall  be 
deemed  to  be  totally  separated  from  Federal 
service  and  eligible  for  unemployment 
compensation  benefits  under  subchapter  I  of 
chapter  85  of  title  5  of  the  United  States  Code 
witli  no  waiting  period  for  such  eligibility  to 
accrue. 

Section  8502(b)  of  5  U.S.C.  8501  et  seq.,  as 
implemented  by  20  CFR  609.9(a)  of  the 
Secretary’s  regulations  implementing  the 
UCFE  program,  relative  to  State  law 
’applicability,  provides  that — 

Except  where  the  result  would  be 
inconsistent  with  the  provisions  of  the  Act  or 
this  part  or  the  procedures  thereunder 
prescribed  by  the  Department,  the  terms  and 
conditions  of  the  applicable  State  law  which 
apply  to  claims  for,  and  the  payment  of.  State 
unemployment  compensation  shall  apply  to 


claims  for,  and  the  payment  of,  UCFE  and 
claims  for  waiting  period  credit. 

To  effectuate  the  provisions  of  Section  312 
of  P.L.  102-94,  it  is  necessary  to  differ,  in 
part,  from  the  State  and  Federal  laws 
normally  governing  the  payment  of  UCFE. 
The  exceptions  to  the  laws  and  regulations 
necessitated  by  this  section  are  described  in 
section  7.  below. 

5.  Effective  Dates.  Section  312,  the  UCFE- 
EEP  provisions,  are  effective  beginning 
January  2, 1996  and  remain  in  effect  through 
the  end  of  Federal  Fiscal  Year  (FY)  1996 
(September  30, 1996).  However,  it  has  been 
determined  that  only  weeks  of 
unemployment  beginning  on  or  after  January 
27, 1996  are  compensable  under  the 
provisions  of  Section  312  as  the  Continuing 
Resolution  provided  for  retroactive  pay  for 
excepted  employees  from  December  16, 1995 
through  January  6, 1996. 

The  Continuing  Resolution  which 
provided  funding  for  Federal  agencies  that 
are  without  FY  1996  appropriations  expires 
on  January  26, 1996.  In  the  absence  of 
another  Continuing  Resolution  or  FY  1996 
appropriations  for  Federal  agencies  not 
funded,  the  UCFE-EEP  will  become 
operations  for  UCFE-EEP  claims  filed  for  a 
week  beginning  on  or  after  January  27, 1996 
and  thereafter  as  long  as  such  conditions 
exist,  through  a  week  ending  on  or  before 
September  30, 1996. 

6.  Policy.  The  instructions  in  this 
document  are  issued  to  the  States  and  the 
cooperating  State  agencies  and  constitute 
controlling  guidance  provided  by  the 
Department  of  Labor  in  its  role  as  the 
principal  in  the  UCFE  program.  As  agents  of 
the  United  States,  the  States  and  the 
cooperating  State  agencies  may  not  Vary  from 
the  operating  instructions  in  this  directive  (or 
any  subsequent  or  supplemental  operating 
instructions)  without  the  prior  approval  of 
the  Department  of  Labor. 

7.  The  Department’s  Interpretation  of  the 
Requirements  of  Section  312  of  P.L.  102-94 
and  Controlling  Implementation  Guidance. 

The  Department’s  interpretation  is  that  all 
State  and  Federal  laws  and  regulations 
applicable  to  UCFE  claims  are  applicable  to 
UCFE-EEP  claims,  except  where  the  result  of 
such  application  would  be  inconsistent  with 
the  provisions  of  Section  312  of  P.L.  102-94, 
as  described  below. 

Section  312  deems  all  excepted  employees 
to  be  totally  unemployed  with  respect  to 
Federal  service  and  eligible  for 
unemployment  compensation  “under”  the 
UCFE  law  for  as  long  as  such  excepted  states 
continues  (but  not  beyond  September  30, 
1996)  without  having  to  serve  any  waiting 
week.  Thus,  even  excepted  employees  having 
insufficient  wages  under  the  State  law  base 
period  must  be  determined  eligible,  as  well 
as  excepted  employees  outside  the  United 
States  (i.e.,  outside  the  States  of  the  United 
States,  District  of  Columbia,  Puerto  Rico  and 
the  Virgin  Islands). 

a.  Notwithstanding  the  requirements 
governing  the  determination  of  entitlement 
under  the  UCFE/State  U1  laws,  a  weekly 
benefit  amount  for  UCFE-EEP  claimants 
must  be  established  for  all  Federal  employees 
excepted  from  furlough  who  are  not  being 
paid  due  to  a  lapse  in  appropriations  and 
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who  file  such  claims.  (This  includes 
excepted  employees  who  would  otherwise 
have  insufficient  base  period  employment 
and  wages  to  establish  monetary  entitlement 
and  excepted  employees  performing 
excepted  services  outside  the  United  States). 
The  weekly  benefit  amount  so  determined 
could  potentially  be  paid  through  a  week 
ending  on  or  before  September  30k  1996. 
Therefore,  the  State  law  or  Federal  law 
maximum  total  benefit  amount  does  not 
apply,  since,  potentially,  an  individual  could 
receive  UCFE-EEP  for  a  number  of  weeks 
that  exceed  any  State’s  maximum. 

b.  Monetary  entitlement  for  UCFE-EEP 
claims  must  be  determined  under  the 
qualifying  requirements  for  regular  UCFE 
claims  by  the  State  in  which  the  excepted 
employee’s  official  duty  station  is  located  or 
deemed  located  for  purposes  of  UCFE-EEP. 
To  effect  this  requirement,  all  base  period 
wages  covered  under  any  State  or  Federal 
law  will  be  used  in  computing  UCFE-EEP 
entitlement  under  the  State  law. 

The  official  duty  station  of  an  excepted 
employee  who  is  performing  services  outside 
of  ffie  United  States  is  deemed  to  be  the  State 
in  which  the  headquarters  of  the  Federal 
agency  is  located. 

c.  Charges  resulting  from  the  payment  of 
UCFE-EEP  benefits  must  be  charges  to  the 
Federal  agency  that  designated  the  individual 
filing  such  claim  as  a  Federal  excepted 
employee. 

d.  Section  312  of  P.L.  102-94  does  not 
apply  to  weeks  of  unemployment  during 
which  an  individual  is  not  in  excepted 
employee  status.  Therefore,  UCFE-EEP 
beneHts  are  not  payable  for  weeks  during 
which  the  individual  is  not  in  excepted 
employee  status.  In  order  to  receive  benefits 
for  such  weeks,  an  individual  must  establish 
or  have  a  separate  claim  in  existence  with  a 
remaining  balance  under  any  of  the  other 
unemployment  programs  and  meet  all  the 
eligibility  conditions  for  the  receipt  of  regular 
benefits. 

3.  Section  312  prohibits  the  application  of 
any  State  or  Federal  law  requiring 
availability  for  work  or  active  work  search  to 
UCFE-EEP  claims,  including  weeks  claimed 
during  which  the  excepted  employee 
performed  no  excepted  services  because  of 
annual  or  sick  leave. 

f.  UCFE-EEP  benefit  eligibility  will  be 
determined  in  accordance  with  UCFE/UI 
requirements  debning  total  unemployment 
and  deductible  earnings  with  respect  to  any 
services  other  than  excepted  Federal  service 
performed  by  an  excepted  employee  during 
a  week  claimed  since  Section  312  provides 
only  that  excepted  service  is  treated  as  being 
totally  unemployed. 

g.  The  pension  deduction  provisions  of 
State  law  applies  to  benefits  payable  under 
the  UCFE-EEP. 

h.  Section  312  prohibits  the  application  of 
any  State  or  Federal  law  requiring  an  impaid 
waiting  week  or  period  as  a  condition  to 
receiving  compensation  for  a  week  claimed 
by  an  excepted  employee. 

8.  UCFE-EEP  Implementation  Instructions 
Based  on  the  Department’s  Interpretation  of 
Section  312  of  P.L.  102-94.  Operating 
procedures  to  implement  the  requirements  of 
Section  312  of  P.L.  102-94  as  prescribed  by 
the  Department  are  set  forth  below. 


a.  UCFE-EEP  Claims  Filing  Procedures. 
Most  excepted  employees  will  be  performing 
full-time  excepted  services,  during  the  weeks 
involved  in  the  furlough  period.  Since  most 
excepted  employees  will  be  working  during 
the  normal  workday,  SESAs  should  utilize 
methods  for  tiling  claims  that  will  allow  an 
excepted  employee  to  remain  at  his/her  job 
site. 

If  a  State  agency  waives  regular  reporting 
provisions  with  respect  to  excepted 
employees,  no  issue  will  arise  with  respect 
to  20  CFR  609.9. 

b.  Initial  Claims. 

(1)  New.  When  a  UCFE-EEP  claim  is  tiled, 
the  State  agency  will  issue  a  UCFE-EEP 
monetary  determination  based  on  all 
employment  and  wages  during  the  base 
period  applicable  to  the  claim,  without 
regard  to  separate  monetary  entitlement 
under  any  State  or  Federal  law,  including 
UCFE. 

c.  Monetary  Entitlement. 

(1)  Excepted  Employee  has  Sufficient  Base 
Period  Wages  to  Qualify.  Monetary 
entitlement  for  UCFE-EEP  claims  will  be 
determined  by  the  State  in  which  the 
excepted  employee’s  official  duty  station  is 
located  or  deemed  located,  based  on  all  base 
period  employment  covered  under  any  State 
or  Federal  law  to  establish  the  weekly  benefit 
applicable  to  the  UCFE-EEP  claim. 

The  Federal  agency  that  designates  the 
individual  as  an  excepted  employee  has  been 
instructed  to  furnish  the  State  agency,  of  the 
State  in  which  the  excepted  employee’s 
official  duty  Station  is  located  or  deemed 
located,  with  the  excepted  employee’s  name, 
social  security  number,  annual  F^eral 
salary,  base  period  employment  and  wage 
information,  home  address,  and  effective  date 
of  excepted  designation,  within  the  first  week 
of  the  Federal  agency  furlough,  in  accordance 
with  the  format  and  procedures  established 
with  the  State  agency  prior  to  the  beginning 
of  such  furlough.  In  the  event  of  a  delay  of 
submittal  of  required  information  by  such 
Federal  agency  or  if  it  if  deemed  to  be  more 
expeditious,  the  SESA  may  utilize  an 
affidavit  to  determine  entitlement  as  outlined 
in  ETHandbook  391,  Chapter  XIII,  page  XIII- 
2. 

To  obtain  information  pertaining  to 
employment  and  wages  covered  under 
another  State’s  law,  the  State  agency  should 
follow  its  regular  procedures  to  obtain 
information  pertaining  to  such  wages, 
including  using  the  Request  for  Wage 
Transfer  procedures  (TC-IB4)  (or  the 
Interstate  Inquiry,  IBIQ,  via  the  ICON). 
However,  if  the  TC-IB4  is  used,  such  use 
must  not  interfere  with  the  processing  of  a 
regular  claim  and  the  employment  and  wages 
must  be  returned  as  unused. 

(2)  Excepted  Employee  has  Insufficient 
Base  Period  Wages  to  Qualify.  If  the  excepted 
employee  has  insufficient  employment  and 
wages  in  the  base  period  to  qualify,  the  State 
agency  will  prorate  the  individual’s  annual 
salary,  as  reported  by  the  Federal  agency  that 
designated  the  individual  as  a  Federal 
excepted  employee,  in  terms  of  quarters  or 
weelu  of  wages  in  the  base  period,  as 
appropriate,  and  issue  a  monetary 
determination,  accordingly.  In  addition,  the 
excepted  worker’s  most  recent  earnings  and 


leave  statement  will  reflect  the  excepted 
employee’s  annual  and  weekly  salary  and 
may  be  utilized  for  the  projection  utilizing 
the  affidavit  procedure. 

d.  UCFE-EEP  Weeks  Claimed.  When  an 
employee  is  designated  as  an  excepted 
employee,  even  for  a  portion  of  a  week,  such 
individual  shall  be  determined  eligible  for 
UCFE-EEP  for  the  entire  week.  This  includes 
excepted  employees  who  may  be  on  leave 
during  an  entire  week  or  portion  thereof. 

e.  Overpayments.  Should  an  appropriation 
or  continuing  resolution  occur  that 
retroactively  provides  for  the  payment  of 
salary  to  excepted  employees.  State  and 
Federal  laws  governing  overpayments  will 
need  to  be  applied  to  weeks  paid  under  the 
UCFE-EEP  program  (20  CFR  609.11). 

f.  Relationship  to  Other  Progmms. 
Eligibility  for  UCFE-EEP  has  no  effect  on 
unemplojrment  compensation  payable  under 
any  other  State  or  F^eral  law.  Benetits 
under  this  program  are  payable  only  to  an 
excepted  employee.  If  an  excepted 
employee’s  status  changes  for  any  week 
during  the  furlough  period,  UCFE-EEP 
benetits  are  not  payable  and  the  individual 
must  establish  eligibility  under  the  regular 
requirements  for  such  week. 

i  Instructions  for  Reporting  UCFE-EEP 
Transactions  on  Form  ETA  21 12.  Advances 
and  expend  itiu«s  under  the  Excepted 
Employee  Program  are  to  be  reported  on  the 
ETA  2112  in  the  same  manner  as  transactions 
for  the  regular  UCFE  program. 

Drawdowns:  On  line  23,  include  in 
columns  C  and  E.  amounts  which  have  been 
received  an  advances  or  reimbursements  from 
the  Federal  Employees  Compensation 
Account  (FECA)  for  payment  of  benetits  to 
Federal  civilians  under  provisions  of  the 
UCFE-EEP.  Disbursements:  On  line  43, 
include  in  columns  C  and  F.  net  benefit 
payments  made  to  Federal  civilians  under 
the  UCFE-EEP  with  funds  received  from  the 
FECA. 

10.  Fiscal  Requirements.  All  UCFE-EEP 
paid  to  an  excepted  employee  during  the 
furlough  period  will  be  billed  to  the  Federal 
agency  placing  the  individual  in  excepted 
employee  status.  Administrative  costs  for  the 
workload  associated  with  UCFE-EEP  claims 
will  be  paid  from  contingency  funds  at  the 
Fiscal  Year  1996  allocat^  MPU  level. 

11.  Reporting  Instructions.  While  counts  of 
UCFE-EEP  claims  will  be  incorporated  in  the 
existing  UCFE  reporting,  separate  counts  for 
three  items  of  data  are  required  to  track  the 
UCFE-EEP  claimants.  Separate  counts 
should  be  reported  weekly  on;  (a)  the  number 
of  individuals  who  tile  new  and  additional 
initial  claims  for  UCFE-EEP  benetits;  (b)  the 
number  of  weeks  of  UCFE-EEP  benetits  that 
were  compensated  during  the  report  week; 
and  (c)  the  amount  of  UCFE-EEP  benetits 
paid  for  those  weeks. 

Because  this  should  be  a  temporary 
situation,  this  data  is  to  be  reported 
electronically  on  the  Quick  Response  Report. 
The  Quick  Response  Report  is  a  blank  report 
found  in  the  UI  Required  Reports  (UIRR) 
electronic  entry  system.  Once  in  the  UIRR 
system,  “Access  Reports’’  should  be  chosen, 
followed  by  “Special  Programs”  and  then 
“arQuick  Response  Report”.  This  is  a  blank 
report  where  12  unlabeled  items  may  be 
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reported.  Items  1  through  3  are  already  being 
used  for  Self  Employment  data  reporting  in 
those  few  States  which  have  that  program. 
Therefore,  items  6,  7  and  8  will  be  used  for 
UCFE-Expected  Employee  claimant  data 
reporting. 

Fill  in  the  report  date  item  using  the 
Saturday  week  ending  date  of  the  week  in 
which  the  activity  occurred.  Report  in  item 
6  the  total  number  of  initial  claims,  both  new 
and  additional,  filed  by  UCFE-EEP  claimants 
during  the  report  week.  Report  in  item  7  the 
total  number  of  weeks  compensated  for 
UCFE-EEP  claimants  during  the  report  week. 
Report  in  item  8  the  total  amount  of  benefits 
paid  for  the  weeks  reported  in  item  7.  Please 
note  in  comments  that  the  data  is  for  UCFE- 
EEP  claimants.  No  edits  are  available  on  the 
Quick  Response  Report. 

This  report  will  be  due  the  Friday 
following  the  week  in  which  the  activity  took 
place.  Reporting  will  continue  as  long  as 
there  is  activity.  These  reporting 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork  Reduction  Act 
of  1995.  States  are  not  required  to  report  until 
that  approval  is  received.  When  the  approval 
is  received.  States  will  be  notified  and 
provided  the  OMB  approval  number  and 
expiration  data. 

12.  Action  Required. 

a.  Department  of  Labor.  The  Department  of 
Labor  has  instructed  affected  Federal 
agencies,  directly  and  through  the  Office  of 
Personnel  Management  (OPM),  to  furnish 
SESAs  with  the  list  of  each  agency’s  excepted 
employees,  including  the  employee’s  home 
address.  Social  Security  Number,  annual 
Federal  salary  rate,  effective  date  of 
designation,  and  base  period  qualifying  wage 
and  employment  information.  Also,  Federal 
agencies  are  being  instructed  to  furnish  an 
on-going  list  of  employee  changes  to  and 
from  excepted  employee  status  if  applicable. 
Once  the  State  agency  has  been  provided 
with  all  of  the  information  pertaining  to  an 
excepted  employee,  the  Federal  agency  will 
furnish  only  the  pertinent  information  for 
changes. 

In  addition.  Federal  agencies  are  being 
advised  to  establish  a  liaison  person(s)  to 
work  with  each  SESA  in  administering  the 
UCFE  program  for  excepted  workers.  This 
may  be  the  same  person  already  assigned 
UCFE  program  liaison  responsibilities. 

To  the  extent  possible,  the  Department  of 
Labor  National  Office  and  Regional  Offices 
will  work  with  the  affected  Federal  agencies 
to  provide  information  to  the  SESAs  that  will 
expedite  and  administratively  ease  the 
establishment  of  UCFE-EEP  by  the  SESAs. 

b.  State  Agencies.  SESA  Administrators 
shall; 

(1)  Provide  the  above  guidance  in  this  UIPL 
to  appropriate  staff. 

(2)  Ensure  that  appropriate  staff  perform  all 
actions  necessary  to  provide  for  the  proper 
payment  of  UCFE-EEP  to  excepted 
employees  for  a  program  that  could  begin  as 
early  as  January  27, 1996.  This  will  include — 

(A)  When  contacted  by  the  Federal  agency 
liaison,  coordinating  with  such  individuaUs) 
actions  necessary  to  receive  the  information, 
described  in  section  a.  above  and  any  other 
actions  determined  necessary  by  the  State 


agency,  that  will  enable  UCFE-EEP  claims  to 
be  processed.  The  claims  filing  procedures 
that  excepted  employees  are  to  follow  should 
also  be  explained  to  the  Federal  agency; 

(B)  Establishing  UCFE-EEP  claims  for 
excepted  employees  in  a  prompt  manner, 
minimizing  any  in-person  reporting  by  such 
employees.  For  example,  the  State  could 
send  appropriate  claims  forms  to  individuals 
identified  by  the  Federal  agency  as  excepted 
employees  in  order  for  such  individuals  to 
file  claims; 

(C)  Promptly  determining  monetary 
eligibility  for  UCFE-EEP  claims  based  on 
base  period  qualifying  employment  and 
earnings  or  the  annual  salary  figure  supplied 
by  the  Federal  agency  and/or  the  earnings 
and  leave  statement  furnished  by  the 
applicant  through  the  use  of  the  ES-935 
affidavit  process  in  the  absence  of  base 
period  wages  reported  by  the  Federal  agency; 

(D)  Making  prompt  payment  of  UCFE-EEP 
benefits  to  excepted  employees  including 
payment  for  what  would  otherwise  be  a 
waiting  period; 

(E)  Enveloping  any  other  procedures  with 
Federal  agencies  that  will  ease 
administration  of  this  special  program; 

(F)  Adhering  to  the  fiscal  guidelines  set 
forth  in  this  document  and  furnishing 
required  reports  in  a  timely  manner. 

13.  Inquiries.  Questions  should  be  directed 
to  the  appropriate  Regional  Office. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  7-96,  Change  1 
To:  All  State  Employment  Security  Agencies 
From:  Mary  Ann  Wyrsch,  Director, 
Unemployment  Insurance  Service 
Subject:  Unemployment  Compensation  for 
Federal  Employees  (UCFE)  Excepted 
Employee  Program  (UCFE-EEP) 

1.  Purpose.  To  inform  States  of  Office  of 
Management  and  Budget  approval  of  the 
reporting  on  the  UCFE-EEP  and  to  correct 
the  reference  to  Public  Law  (P.L.)  104-92  in 
UIPL  7-96. 

2.  Reference.  UIPL  7-96. 

3.  OMB  Approval.  Reporting  requirements 
set  forth  in  the  referenced  UIPL  are  approved 
by  OMB  under  the  Paperwork  Reduction  Act 
of  1995.  The  OMB  number  is  1205-0364  with 
an  expiration  date  of  April  30, 1996.  States 
are  not  required  to  respond  to  this  collection 
of  information  unless  it  displays  a  currently 
valid  OMB  control  number. 

4.  Burden  Estimate.  Public  reporting 
burden  for  this  collection  of  information  is 
estimated  to  average  1  hour  per  response, 
including  the  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S.  Department 
of  Labor.  Office  of  Unemployment  Insurance, 
200  Constitution  Avenue  NW.,  Room  S-4519, 
Washington,  D.C.  20210  (Paperwork 
Reduction  Project  1205-0364). 

5.  Correction  to  UIPL  7-96.  All  referenced 
to  P.L.  102-94  in  UIPL  7-96  should  be 
changed  to  read  P.L.  104-92. 

6.  Action  Required.  States  are  now  required 
to  report  UCFE-Excepted  Employee  data. 


when  appropriate  as  outlined  in  the 
referenced  UIPL. 

7.  Questions.  Inquiries  should  be  directed 
to  the  appropriate  Regional  Office. 


Rescissions 

None. 

Expiration  date: 

(FR  Doc.  96-0989  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  4510-30-M 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
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impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  witH  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Massachusetts 
MA960001  (Mar.  15, 1996) 

New  Jersey 

NJ960002  (Mar.  15, 1996) 

Volume  II: 

Virginia 

VA960003  (Mar.  15, 1996) 

VA960005  (Mar.  15, 1996) 

VA960039  (Mar.  15, 1996) 

VA960046  (Mar.  15, 1996) 

VA960055  (Mar.  15, 1996) 

VA960069  (Mar.  15, 1996) 


VA960084  (Mar.  15, 1996) 

VA960085  (Mar.  15. 1996) 

Volume  III: 

Kentucky 

KY960001  (Mar.  15, 1996) 

KY960004  (Mar.  15, 1996) 

KY960007  (Mar.  15, 1996) 

KY960025  (Mar.  15, 1996) 

KY960027  (Mar.  15, 1996) 

KY960029  (Mar.  15, 1996) 

KY960030  (Mar.  15, 1996) 

KY960038  (Mar.  15, 1996) 

KY960047  (Mar.  15, 1996) 

KY960049  (Mar.  15, 1996) 

KY960054  (Mar.  15, 1996) 

Volume  IV: 

Illinois 

IL960026  (Mar.  15, 1996) 

Volume  V: 

Kansas 

KS960005  (Mar.  15, 1996) 

New  Mexico 

NM960001  (Mar.  15, 1996) 

NM960002  (Mar.  15, 1996) 

Volume  VI: 

Colorado 

C0960025  (Mar.  15, 1996) 

Wyoming 

WY960023  (Mar.  15, 1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  (kivemment  Printing  Office 
(GPO)  document  entitled  “(^neral  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  ^m:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 


Signed  at  Washington,  D.C,  this  15th  day 
of  March  1996. 

Philip  J.  Gloss, 

Chief,  Branch  of  Construction  Wagfi 
Determinations. 

IFR  Doc.  96-6652  Filed  3-21-96;  8:45  am) 
BHJJNG  C006  4610-27-« 


Pension  and  Welfare  Benefits 
Administration 

([Prohibited  Transaction  Exemption  96-17; 
Exemption  Application  No.  D-09930,  et  ai.) 

Grant  of  Individual  Exemptions; 

General  Motors  Hourly-Rate 
Employees  Pension  Plan;  General 
Motors  Retirement  Program  for 
Salaried  Employees;  Saturn  Individual 
Retirement  Plan  for  Represented  Team 
Members;  Saturn  Personal  Choices 
Retirement  Plan  for  Mon-Represented 
Team  Members;  Employees’ 

Retirement  Plan  for  GMAC  Mortgage 
Corporation;  National  Car  Rental 
System,  Inc.  Salaried  Employees 
Pension  Plan;  and  National  Car  Rental 
System,  Inc.  Hourly  Paid  Employees 
Pension  Plan  (Collectively,  the  Plans), 
etal. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and' 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition,  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 
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The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings; 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

General  Motors  Hourly-Rate  Employes 
Pension  Plan;  General  Motors 
Retirement  Program  for  Salaried 
Employes;  Saturn  Individual 
Retirement  Plan  for  Represented  Team 
Members;  Saturn  Personal  Choices 
Retirement  Plan  for  Non-Represented 
Team  Members;  Employees’  Retirement 
Plan  for  GMAC  Mortgage  Corporation; 
National  Car  Rental  System,  Inc. 
Salaried  Employees  Pension  Plan;  and 
National  Car  Rental  System,  Inc. 

Hourly  Paid  Employees  Pension  Plan 
(collectively,  the  Plans)  Located  in  New 
York,  New  York 

[Prohibited  Transaction  Exemption  96-17; 
Exemption  Application  Nos.  D-09930,  D- 
09931] 

Exemption 

(a)  General  Exemption.  The 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transaction 
arising  in  connection  with  the 
acquisition,  ownership,  management, 
development,  leasing,  financing,  or  sale 
of  real  property  (including  the 
acquisition,  ownership  or  sale  of  any 
joint  venture  or  partnership  interest  in 
such  property)  or  the  borrowing  or 
lending  of  money  in  connection 
therewith,  between  a  party  in  interest 
and  the  Plans,  provided  that  the 
following  conditions  are  satisHed: 

(1)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  Plans  by,  or 
under  the  authority  and  general 


direction  ui,  General  iVSctor-i  Investment 
Management  Corporation  (GMIMCo),  as 
described  in  the  sur.ir’ary  of  facts  in  the 
notice  of  proposed  exemption,  and 
GMIMCo  makes  the  decision  to  invest 
the  assets  of  the  Plans  in  such 
transaction.  Notwithstanding  the 
foregoing,  a  transaction  involving  an 
amount  of  $20  million  or  more,  which 
has  been  negotiated  on  behalf  of  a  Plan 
by  GMIMCo  will  not  fail  to  meet  the 
requirements  of  this  section  (a)(1)  solely 
because  General  Motors  Corporation  or 
its  designee  retains  the  right  to  veto  or 
approve  such  transaction; 

(2)  Any  such  party  in  interest  is  not — 

(i)  GMIMCo  or  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  GMIMCo, 
any  officer,  director  or  employee  of 
GMIMCo  or  any  of  its  subsidiaries,  or 
any  partnership  in  which  GMIMCo  is  a 
10  percent  or  more  (directly  or 
indirectly  in  capital  or  profits)  partner; 

(ii)  General  Motors  Corporation  (GM) 
or  any  of  its  subsidiaries,  any  officer  or 
director  of  GM  or  any  of  its  subsidiaries; 

(iii)  any  named  fiduciary  of  any  Plan, 
or  any  person  who  has  discretionary 
authority  in  the  selection,  supervision 
or  operation  of  GMIMCo  or  any  of  its 
officers,  directors  or  employees; 

(iv)  a  sponsor  of  any  of  the  Plans  (Plan 
Sponsor)  or  any  subsidiary  of  a  Plan 
Sponsor,  or  a  ten  percent  or  more 
shareholder,  partner,  or  joint  venturer  of 
a  Plan  Sponsor,  or  any  officer  or  director 
of  any  of  them; 

(v)  any  person  who  exercises 
discretionary  authority,  responsibility  or 
control,  or  who  provides  investment 
advice  [within  the  meaning  of  29  CFR 
2510.3-21(c)],  with  respect  to  the 
investment  of  Plan  assets  involved  in 
the  transaction; 

(3)  The  transaction  is  not  part  of  an 
agreement,  arrangement  or- 
understanding  designed  to  benefit  a 
party  in  interest; 

(4)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 
GMIMCo,  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plans  as 
the  terms  generally  available  in  arm’s- 
length  transactions  between  unrelated 
parties; 

(4)  GM  or  GMIMCo  shall  maintain  for 
a  period  of  six  years  from  the  date  of 
each  transaction  mentioned  above  the 
records  necessary  to  enable  the  persons 
described  in  subparagraph  (5)  of  this 
section  (a)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (i)  a  prohibited 
transaction  will  not  be  deemed  to  have 
occurred  if,  due  to  circumstances 
beyond  the  control  of  GM  and  GMIMCo, 


the  records  are  lost  or  destroyed  prior  to 
the  end  of  the  six-year  period,  and  (ii) 
no  party  in  interest  except  GM  and 
GMIMCo  shall  be  subject  to  the  civil 
penalty  which  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by 
subparagraph  (5)  below; 

(5)(i)  Except  as  provided  in  subsection 
(ii)  of  this  subparagraph  (5)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subparagraph  (4)  of  this  section  (a)  are 
unconditionally  available  at  GM’s 
headquarter  offices,  or,  upon  prior 
arrangement  with  GM,  at  any  other 
customary  location  for  the  maintenance 
and/or  retention  of  such  records,  for 
examination  during  normal  business 
hours  by; 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary,  and 

(C)  Any  participant  or  beneficiary  of 
any  Plan  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(ii)  None  of  the  persons  described  in 
subdivisions  (i)(B)  and  (i)(C)  of  this 
subparagraph  (5)  shall  be  authorized  to 
examine  GM’s  trade  secrets  or 
commercial  or  financial  information 
which  is  privileged,  confidential  or  of  a 
proprietary  nature. 

(b)  Specific  exemption.  The 
restrictions  of  sections  406(a)(1)  (A) 
through  (D)  and  sections  406(b)(1)  and 
(2)  of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  the  furnishing  of  services, 
facilities,  and  any  goods  incidental 
thereto  by  a  place  of  public 
accommodation  which  is  or  may  be 
considered  an  asset  of  a  Plan  if  the 
services,  facilities  or  incidental  goods 
are  furnished  on  a  comparable  basis  to 
the  general  public,  and  if  the 
requirements  of  subparagraphs  (a)(4) 
and  (5)  of  this  exemption  are  met. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28, 1995  at  60  FR  58662. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  July  1, 1994. 

TEMPORARY  NATURE  OF  THE  EXEMPTION: 
This  exemption  is  temporary  in  nature 
and  will  expire  on  the  date  of 
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publication  by  the  Department  of  the 
final  class  exemption  for  plan  asset 
transactions  determined  by  in-house 
asset  managers,  which  was  proposed  by 
the  Department  on  March  24, 1995  at  60 
FR  15597  (application  no.  D-09602). 
WRITTEN  COMMENTS:  The  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment, 
which  was  submitted  by  the  applicant. 
General  Motors  Corporation,  informed 
the  Department  that  two  additional 
pension  plans  (the  New  Plans)  became 
participants  in  the  General  Motors 
Hourly-Rate  Employees  Pension  Trust 
effective  August  1, 1995:  (1)  the 
National  Car  Rental  System,  Inc. 

Salaried  Employees  Pension  Plan,  plan 
no.  001,  with  1,439  participants  as  of 
December  31, 1994,  and  (2)  the  National 
Car  Rental  System,  Inc.  Hourly  Paid 
Employees  Pension  Plan,  plan  no.  002, 
with  2,363  participants  as  of  December 
31, 1994.  The  applicant  requested  that 
the  New  Plans  be  included  among  the 
Plans  to  which  the  exemption  is 
applicable. 

In  response  to  the  comment,  the 
Department  has  added  the  New  Plans  to 
the  Plans  identified  in  the  heading  of 
the  exemption. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-firee  number.) 

H.E.B.  Investment  and  Retirement  Plan 
(the  Plan)  Located  in  San  Antonio, 
Texas 

IProhibited  Transaction  Exemption  96-18; 
Application  No.  D-10035] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  to 
H.E.  Butt  Grocery  Company  (the 
Company),  a  party  in  interest  with 
respect  to  the  Plan,  of  an  interest  in  a 
certain  parcel  of  improved  real  property 
(the  Property)  known  as  the  South 
Congress  Shopping  Center  in  Austin, 
Texas,  provided  that  the  following 
conditions  are  met: 

(a)  The  sale  is  a  one-time  transaction 
for  cash; 

(b)  The  Plan  will  receive  an  amoimt 
equal  to  the  greater  of  either:  (1) 
$2,975,666,  or  (2)  the  fair  market  value 
of  the  Property  at  the  time  of  the 
transaction,  as  determined  by  a 
qualified,  independent  appraiser; 


(c)  The  Plan  will  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale;  and 

(d)  The  Plan’s  trustees  determine  that 
the  sale  of  the  Property  to  the  Company 
is  appropriate  for  the  Plan  and  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  at  the 
time  of  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  31, 1996,  at  61  FR  3474. 

WRITTEN  COMMENTS:  The  Department 
received  one  written  comment  on  the 
notice  of  proposed  exemption,  which 
was  from  a  former  employee  and  Plan 
participant  who  is  now  retired  (the 
Commenter).  The  Commenter  indicated 
that  he  was  familiar  with  the  Property 
and  supported  the  granting  of  an 
exemption  for  the  sale  of  the  Property  to 
the  Company. 

No  other  written  comments,  and  no 
requests  for  a  hearing,  were  received  by 
the  Department. 

Accordingly,  the  Department  has 
determined  to  grant  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Rose’s  Stores,  Inc.,  Retirement  Savings 
401(k)  Plan,  (the  Retirement  Savings 
Plan),  Located  in  Henderson,  NC 

[Prohibited  Transaction  Exemption  96-19; 
Exemption  Application  No.  D-100621 

Exemption 

The  restrictions  of  sections  406(a), 

406  (b)(1)  and  (b)(2),  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  past  acquisition  and  holding 
by  the  Rose’s  Stores,  Inc.  Variable 
Investment  Plan  (tbe  Variable 
Investment  Plan)  of  subscription  rights 
(the  Subscription  Rights)  offered  by 
Rose’s  Stores,  Inc.  (the  Employer)  to 
purchase  shares  of  new  common  stock 
(the  New  Stock)  upon  the  emergence  of 
the  Employer  from  bankruptcy;  (2)  the 
past  acquisition  and  continued  holding 
by  the  Variable  Investment  Plan  and 
subsequently,  the  Retirement  Savings 
Plan,  of  warrants  (the  Warrants)  to 
purchase  shares  of  the  Employer’s  New 
Stock;  and  (3)  the  proposed  acquisition 
of  shares  of  the  New  Stock  by  the 
Retirement  Savings  Plan  upon  the 
exercise  of  the  Warrants. 

This  exemption  is  subject  to  the 
following  conditions: 


(a)  The  acquisition  and  holding  of  the 
Subscription  Rights  and  the  Warrants  by 
the  Variable  Investment  Plan  occurred 
in  connection  with  the  Employer’s 
bankruptcy  proceeding  pursuant  to 
which  all  holders  of  the  old  common 
stock  of  the  Employer  were  treated  in 
the  same  manner. 

(b)  The  Variable  Investment  Plan  had 
little,  if  any,  ability  to  affect  the 
negotiation  of  the  Employer’s  plan  of 
reorganization  with  respect  to  the 
bankrupts  proceeding. 

(c)  The  Subscription  Rights  and  the 
Warrants  were  acquired  automatically 
and  without  any  action  on  the  part  of 
the  Variable  Investment  Plan. 

(d)  The  Variable  Investment  Plan  did 
not  pay  any  fees  or  commissions  in 
connection  with  the  receipt  and  holding 
of  the  Subscription  Rights  and  the 
Warrants,  nor  will  the  Retirement 
Savings  Plan  pay  any  fees  or 
commissions  in  connection  with  the 
holding  and  exercise  of  the  Warrants. 

(e)  Any  decision  to  exercise  the 
Warrants  now  held  by  the  Retirement 
Plan  will  be  made  by  participants  in 
accordance  with  the  terms  of  such  Plan. 
EFFECTIVE  DATE:  This  exemption  will  be 
effective  February  7, 1995  with  respect 
to  the  acquisition  and  holding  by  the 
Variable  investment  Plan  of  the 
Subscription  Rights  and  April  28, 1995 
with  respect  to  the  acquisition  and 
holding  by  the  Variable  Investment  Plan 
(and  subs^uently  the  Retirement 
Savings  Plan)  of  the  Warrants. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  31, 1996  at  61  FR  3485. 

Comments 

The  Department  received  one  written 
comment  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  In  the  comment,  the 
commentator  requested  assurance  that 
her  pension  benefits  would  not  be 
jeopardized  in  the  event  future 
problems  afrected  the  Employer’s 
business.  Following  a  discussion  of  the 
comment  with  a  Department 
representative,  the  commentator 
decided  to  withdraw  the  comment. 

Thus,  after  giving  full  consideration  to 
the  entire  record,  the  Department  has 
decided  to  grant  the  subject  exemption. 
The  comment  letter  has  been  included 
as  part  of  the  public  record  of  the 
exemption  application.  The  complete 
application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
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Welfare  Benehts  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady,  Department  of  Labor, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  die  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  die  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington,  D.C.,  this  19th  day 
of  March,  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  96-6990  Filed  3-21-96;  8:45  ami 
BILLING  CODE  4S10-29-P 


[Application  No.  D-09410,  et  al.] 

Proposed  Exemptions;  RREEF  USA 
Fund-I  (The  Trust) 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  firom 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
6md  (2)  the  nature  of  the  person’s 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 


Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

RREEF  USA  Fund-I  (The  Trust)  Located 
in  San  Francisco,  California 

[Application  No.  D-094101 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  receipt 
by  RREEF  America  L,L.C.,  the 
investment  manager  of  the  Trust  (the 
Manager),  of  a  certain  performance 
compensation  fee  (the  Performance  Fee) 
in  connection  with  the  liquidation  of 
the  Trust,  provided  that  the  following 
conditions  are  satisfied: 
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(a)  The  terms  and  the  payment  of  the 
Performance  Fee  shall  he  approved  in 

-  writing,  through  approval  of  an 
amendment  to  the  Group  Trust 
Agreement  (the  Group  Trust 
Agreement),  hy  independent  fiduciaries 
of  the  plans  that  participate  in  the  Trust 
(the  Participating  Plans); 

(b)  The  terms  of  the  Performance  Fee 
shall  he  at  least  as  favorable  to  the 
Participating  Plans  as  those  obtainable 
in  an  arm’s-length  transaction  between 
unrelated  parties; 

(c)  The  total  fees  paid  to  the  Manager 
by  the  Participating  Plans  that  have 
invested  in  the  Trust,  shall  constitute  no 
more  than  reasonable  compensation; 

(d)  The  Performance  Fee  will  be 
payable  only  when  all  of  the  assets  of 
the  Trust  have  been  completely 
liquidated; 

(e)  The  Performance  Fee  received  by 
the  Manager  will  be  based  on 
distributions,  adjusted  for  inflation  and 
present  value,  and  will  be  calculated 
using  two  real  hurdle  rates  of  return  (the 
Hurdle  Rates).  The  Performance  Fee  will 
equal  10%  after  the  Participating  Plans 
have  earned  a  5%  real  return  on  the 
initial  value  of  their  investment  and 
20%  after  the  Participating  Plans  have 
earned  an  8%  real  return  on  the  initial 
value  of  their  investment; 

(f)  In  the  event  of  the  Manager’s 
resignation  or  termination  as  the 
investment  manager  to  the  Trust,  the 
Investment  Management  Agreement 
would  also  terminate  *  and  the  Manager 
will  not  receive  a  Performance  Fee. 

(g)  The  Manager  or  its  affiliates  shall 
maintain,  for  a  period  of  six  years,  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (2)  of  this 
Section  (g)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that: 

(1) (a)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Manager  or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period;  and  (b)  no  party  in 
interest,  other  than  the  Manager,  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  the  examinations  required 
from  (2)  below. 

(2) (a)  Except  as  provided  in  paragraph 

(3)  and  notwithstanding  any  provisions 
of  section  504(a)(2)  and  (b)  of  the  Act, 
the  records  referred  to  in  paragraph  (1) 
of  this  Part  (g)  shall  be  unconditionally 
available  at  their  customary  location  for 


■  Unless  termination  was  in  bad  faith  wherein  the 
Manager  may  seek  legal  recourse. 


examination  during  normal  business 
hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(ii)  Any  ftduciary  of  a  Participating 
Plan  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary; 

(iiij  Any  contributing  employer  to  a 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer;  and 

(iv)  Any  participant  or  beneficiary  of 
a  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(3)  None  of  tne  persons  described 
above  in.  paragraph  (2)(a)(ii)-(iv)  shall 
be  authorized  to  examine  the  trade 
secrets  of  the  Manager  and  its  affiliates 
or  any  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

EFFECTIVE  DATE:  If  granted  this 
exemption  will  be  effective  as  of  January 
1, 1993. 

Summary  of  Facts  and  Representations 

1.  The  assets  of  the  Trust  consist  of 
direct  or  indirect  ^  ownership  interests 
in  commercial  or  industrial  real 
property  (the  Properties).  Currently, 
there  are  six  Properties  held  by  the 
Trust  which  are  located  in  California, 
Pennsylvania,  New  Jersey,  New  York 
and  Illinois.  The  Trust  is  a  closed-end 
real  estate  tax-exempt  group  trust 
organized  in  1979  in  the  State  of 
California  pursuant  to  the  IRS  Revenue 
Ruling  81-100.  The  Trust  was  organized 
to  allow  the  Participating  Plans  to  pool 
their  assets  to  purchase  income- 
producing  real  property  for  investment. 
The  Trust  was  created  and  is  operated 
in  accordance  with  the  terms  of  the 
Group  Trust  Agreement  dated 
September  7, 1979,  with  certain 
amendments  thereto  (the  Amendments). 
Initially,  the  Trust  provided  for  a  ten 
year  holding  period  of  the  Properties 
with  additional  extensions  of  two  years 
if  consented  to  by  more  than  sixty 
percent  of  outstanding  beneficiaries. 

The  end  of  the  initial  holding  period  of 
the  Trust  was  12/31/92.  As  of  December 
31, 1992,  the  net  asset  value  of  the  Trust 
was  $325,040  million.  It  is  represented 
that  this  figure  was  based  on  the  most 
recent  independent  annual  appraisals 
obtained  prior  to  December  31, 1992, 
and  it  is  also  the  “base”  amount  against 
which  the  Manager’s  asset  management 
fee  (the  Base  Fee)  is  determined,  as 
discussed  further  in  paragraph  5  below. 

2.  The  Participating  Plans  are  seven 
large  ERISA  plans  (including  one  or 


^  Several  of  the  real  properties  of  the  Trust  are 
held  indirectly  through  wholly  owned  Code  section 
501(c)(2)  or  501(c)(2S)  corporations. 


more  master  or  group  trusts  holding 
assets  of  multiple  ERISA  plans)  and  one 
governmental  plan  (as  defined  in 
section  3(32)  of  ERISA),  eaqh  with  assets 
in  excess  of  $1  billion. 

3.  RREEF  America  L.L.C.  is  the 
investment  manager  to  the  Trust  (the 
Manager)  and  the  trustees  of  the  Trust 
are  principals  and  officers  of  the 
Manager  (the  Trustees),  (the  Manager 
and  the  Trustees,  collectively;  the 
Fiduciaries).  The  Trustees  and  the 
Manager  have  entered  into  an 
Investment  Management  Agreement, 
also  dated  September  7, 1979.  Pursuant 
to  that  Investment  Management 
Agreement,  the  Manager  has  the 
authority  to  acquire  and  dispose  of  any 
and  all  properties  on  behalf  of  the  Trust; 
perform  day-to-day  investment  and 
administrative  operations  of  the  Trust; 
and  prepare  the  financial  and  other 
reports  as  provided  in  the  Group  Trust 
Agreement.  The  Investment 
Management  Agreement  is  terminable 
by  the  Trustees  or  by  a  vote  or  written 
consent  of  the  Participating  Plans 
holding  sixty  percent  of  the  outstanding 
units  in  the  Trust  at  any  time  upon  not 
less  than  sixty  days  written  notice. 

4.  Pursuant  to  tne  Group  Trust 
Agreement,  the  Trust  was  scheduled  to 
terminate  on  December  31, 1992, 
whereupon  an  orderly  liquidation  of  the 
Trust  was  to  begin  as  soon  as 
practicable.  On  September  11, 1991,  the 
Participating  Plans’  representatives  and 
the  Fiduciaries  held  a  conference  to 
discuss  the  pending  expiration  of  the 
Trust  and  liquidation  of  its  assets.  Due 
to  a  downturn  in  the  real  estate  market, 
the  Participating  Plans’  representatives 
proposed  (o  the  Fiduciaries  that  the 
Trust’s  liquidation  period  (the 
Liquidation  Period)  be  extended  for  a 
period  of  up  to  six  years  to  avoid  “fire 
sale”  prices.  This  extension  of  the 
Liquidation  Period  also  involved 
restructuring  of  the  fees  payable  to  the 
Manager  so  as  to  provide  further 
incentives  to  maximize  sales  prices 
while  liquidating  the  Trust’s  real  estate 
assets  as  soon  as  practicable. 
Accordingly,  as  of  December  31. 1992, 
subject  to  the  unanimous  consent  of  the 
Participating  Plans,  the  Trustees 
adopted  Amendment  #7  to  the  Group 
Trust  Agreement  in  order  to:  (1)  Extend 
the  period  for  liquidating  the  Trust’s  * 
real  property  assets  up  to  six  years  from 
its  scheduled  expiration  date;  (2)  reduce 
the  annual  Base  Fee  payable  to  the 
Manager  during  the  Liquidation  Period 
as  discussed  more  fully  below;  (3)  add 

a  performance  component  (the 
Performance  Fee)  to  the  Base  Fee. 

5.  Until  December  31, 1992,  the 
annual  investment  management  fee  (the 
Base  Fee)  under  the  Group  Trust 
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Agreement  remained  at  1%  of  the  net 
asset  value  of  the  Trust  as  of  the 
preceding  December  31  (based  on 
annual  independent  appraisals),  and 
was  payable  1/1 2th  monthly  in  advance. 

However,  effective  January  1, 1993, 
pursuant  to  the  unanimous  consent  of 
the  Participating  Plans,  and  conditioned 
upon  the  grant  of  this  proposed 
exemption,  the  Base  Fee  was  reduced 
from  1%  to  .45%  of  “the  adjusted 
December  31, 1992,  net  asset  value  of 
the  Trust”,  also  payable  l/12th  monthly 
in  advance.  The  “adjusted  December  31, 
1992  net  asset  value  of  the  Trust”  is  the 
net  asset  value  determined  pursuant  to 
the  most  recent  independent  appraisals 
of  the  Trust’s  properties  at  or  before 
December  31, 1992.  The  net  asset  value 
is  the  base  amount  on  which  the  Base 
Fee  is  determined,  and  it  can  be  reduced 
(not  increased)  at  the  time  the  Base  Fee 
is  calculated  to  reflect  any  subsequent 
material  changes  in  the  value  of  the 
Trust’s  properties  as  evidenced  by  the 
Manager’s  subsequent  quarterly  internal 
appraisals.  The  net  asset  value  and  any 
subsequent  reductions  to  it,  if  required 
by  the  Manager’s  internal  appraisals, 
will  be  used  by  the  Manager  solely  for 
the  determination  of  the  Base  Fee.  With 
respect  to  the  Liquidation  Period,  the 
Participating  Plans  determined  that 
continuing  to  obtain  annual  appraisals 
by  independent  qualified  appraisers  was 
too  costly  and  inconsistent  with  their 
goal  of  maximizing  their  returns.  It  is 
represented,  however,  that  the  Manager 
will  obtain  independent  appraisals 
every  three  years,  and  will  compare 
them  to  the  Manager’s  quarterly  internal 
appraisals. 

6.  The  Performance  Fee  was  proposed 
by  the  Participating  Plans  as  an 
incentive  for  the  Manager  to  liquidate 
the  assets  of  the  Trust  as  quickly  as 
possible  while  achieving  the  best 
possible  sales  prices  for  the  Trust’s 
assets.  However,  in  the  event  this 
proposed  exemption  is  not  granted,  the 
Base  Fee  will  be  calculated  on  the  basis 
of  .60%  of  the  adjusted  December  31, 
1992  net  asset  value  of  the  Trust;  this 
resulting  increase  in  the  Base  Fee  will 
be  payable  retroactive  from  January  1, 


Nominal  $  ... 

CPI . 

Discount . 

5%  Discount 
Adjusted  $  ... 


1993  (without  interest);  and  no 
Performance  Fee  will  be  paid. 

7.  For  the  purpose  of  the  Performance 
Fee,  the  initial  value  of  the  Trust’s 
assets  is  based  on  the  greater  of  the 
Trust’s  value  on  December  31, 1991  or 
December  31, 1992.  The  Performance 
Fee  will  reflect  all  gains  and  losses  of 
the  Trust  with  respect  to  the  Properties  ^ 
and  will  be  calculated  as  a  cash  flow  fee 
with  two  real  (inflation-adjusted)  hurdle 
rates  of  5%  and  8%  (the  Hurdle  Rates) 
of  the  initial  value  of  the  Trust’s  assets. 

It  is  represented  that  the  payment  of  the 
Performance  Fee  to  the  Manager  is 
dependent  upon  distribution  to  the 
Participating  Plans’  of  such  initial  value 
plus  interest  at  the  real  Hurdle  Rates. 

The  Performance  Fee  is  calculated 
with  respect  to  the  cash  flow.  The 
applicant  represents  that  prior  to  the 
Trust’s  liquidation,  cash  flow  is  all  cash 
actually  distributed  by  the  Trust  to  the 
Participating  Plans,  either  from 
operations  or  capital  events.  The  major 
sources  of  cash  are  rents,  interest  or 
dividends  on  invested  reserves,  and 
proceeds  of  sale,  net  of  all  expenses. 
Upon  the  liquidation  of  the  Trust,  cash 
flow  means  all  cash  available  for 
distribution  to  the  Participating  Plans 
after  payment  of  (or  reservation  for)  all 
remaining  liabilities  of  the  Trust,  but 
before  the  payment  of  the  Performance 
Fee. 

8.  The  Performance  Fee  is  payable  to 
the  Manager  in  cash  as  of  the  date  the 
last  real  property  asset  in  the  Trust  is 
liquidated  and  the  Trust  is  fully 
terminated.  The  calculation  of  the 
Performance  Fee  is  accomplished  by 
converting  the  annual  distributions  to 
the  Participating  Plans  into  1993  dollars 
(January  1, 1993  is  the  effective  date  of 
the  addition  of  the  Performance  Fee 
component  to  the  fees  paid  by  the  Trust 
to  the  Manager).  The  annual 
distributions  include,  among  other 
things,  proceeds  from  capital  events  and 
rents.  First,  the  annual  distributions  are 
discounted  for  inflation  using  the  CPI 
index.  Second,  the  inflation  adjusted 
annual  distributions  are  discounted  to 
the  present  value  using  appropriate 
discount  rates  of  5%  or  8%,  which  are 


identical  to  the  Hurdle  Rates  to  arrive  at 
the  discounted  distributions  (the 
Discounted  Distributions).  The  amounts 
by  which  the  Discounted  Distributions 
exceed  the  initial  value  of  the  Trust  as 
of  January  1, 1993  are  then  calculated 
(the  Excess  Distributions). 

For  purposes  of  the  Performance  Fee 
calculation,  these  Excess  Distributions 
are  converted  into  the  current  value 
(i.e.,  value  during  the  year  when  the 
Manager  is  paid  the  Performance  Fee). 
This  conversion  is  calculated  as  follows. 
The  Excess  Distributions  are  divided 
first  by  the  inflation  CPI  index  for  the 
year  when  the  Performance  Fee  is  paid, 
and  second,  they  are  divided  by  the 
appropriate  5%  or  8%  discount  rates. 
The  result  is  current  excess 
distributions  (Current  Excess  „ 
Distributions). 

The  Performance  Fee  paid  to  the 
Manager  is  ten  percent  (10%)  of  the 
Current  Excess  Distributions  when  the 
Participating  Plans  earn  a  5%  real 
Hurdle  Rate  on  the  initial  value  of  their 
investment  in  the  Trust  and  until  the 
Participating  Plans  earn  an  8%  real 
Hurdle  Rate  return  on  the  initial  value 
of  their  investment  in  the  Trust.  When 
the  Participating  Plans  earn  an  8%  real 
Hurdle  Rate  return  on  the  initial  value 
of  their  investment  in  the  Trust,  the 
Performance  Fee  paid  to  the  Manager  is 
twenty  percent  (20%)  of  the  Current 
Excess  Distributions  in  the  8%  real 
Hurdle  Rate  context  after  they  have 
been  reduced  by  10%  Performance  Fee 
amount. 

9.  In  this  regard,  the  applicant 
submitted  a  numerical  example  of  how 
the  Performance  Fee  will  work  under 
certain  assumptions  if  the  inflation  rate 
is  4%  annually.  Under  these 
assumptions  the  Trust  holds  a  single 
real  property  with  an  initial  value  of 
$100,000  as  of  December  31. 1992,  and 
this  property  generates  distributable 
(before  fees)  cash  flow  of  $10,000  a  year 
for  three  years.  At  the  end  of  the  third 
year  the  property  is  sold  for  $110,000. 

At  a  5%  real  Hurdle  Rate,  the 
Discounted  Distributions  are  as  follows: 


Year  1 

Year  2 

Year  3 

$10,000+ 

*.9615= 

$9,615 

*.9524 

$9,157+ 

$10,000+ 

*.9246= 

$9,246 

*.9070 

$8,386+ 

$120,000= 

*.8890= 

$106,680 

*.8638 

$92,150= 

Total 


$140,000 


3 

I 


$109,693 


^By  definition,  all  gains  and  losses  with  respect  calculation  of  the  Performance  Fee,  i.e.,  there  will 
to  the  Properties  will  be  realized  prior  to  be  no  unrealized  gains  or  losses. 
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The  present  value  of  the  Excess 
Distributions,  at  a  5%  real  Hurdle  Rate, 
is  $109,693  -$100,000=$9.693. 


Converting  the  Excess  Distributions  to 
current  value,  the  excess  is  $12,622. 
This  is  calculated  as  follows:  9,693/ 
.8890=10,903  then  10,903/ 


.8638=$! 2, 622  (the  Current  Excess 
Distributions). 

At  an  8%  real  Hurdle  Rate,  the 
Discounted  Distributions  are  as  follows: 


Year  1 

Year  2 

Year  3 

$10,(XX)+ 

$10,000+ 

$120,000- 

*.9615= 

*.9246= 

*.8890= 

$9,615 

$9,246 

$106,680 

*9259 

*.8573 

*.7938 

$8,903+ 

$7,927+ 

$84,683= 

The  present  value  of  the  Excess 
Distributions  at  an  8%  real  Hurdle  Rate, 
is  $101,513 -$100,00=$1,513. 
Converting  the  Excess  Distributions  to 
current  value,  the  excess  is  $2,144.  This 
is  calculated  as  follows:  1,513/ 
.8890=1701.9  then  1701.9/.7938=$2,144 
(Current  Excess  Distributions). 

For  Current  Excess  Distributions 
above  the  5%  real  Hurdle  Rate  and  until 
the  8%  Hurdle  Rate,  the  Performance 
Fee  is  10%: 

$12,622 -$2,144=$10,478  * 

10%=$!  ,048 

This  fee  payment  reduces  the 
remaining  amount  available  for 
distribution.  Accordingly,  after 
subtracting  the  10%  fee,  the  remaining 
Current  Excess  Distributions  are  subject 
to  a  20%  Performance  Fee: 

$2,144- $1,048=$!, 096  *  20%=$219 

As  such,  in  this  example  the  total 
Performance  Fee  paid  is  $1,048 
+$219=$1,267. 

The  applicant  represents  that  the  cash 
flow  will  not  be  reinvested  and  the 
Performance  Fee  would  not  be 
determined  and  paid  until  all  of  the 
Trust’s  assets  have  been  liquidated  and 
the  Trust  is  terminated. 

10.  In  the  event  that  the  Manager  is 
terminated  '•  or  resigns  with  respect  to 
the  Trust,  the  Manager  will  not  receive 
a  Performance  Fee,  and  the  Investment 
Management  Agreement,  including  all 
obligations  of  the  Trustees  to  continue 
to  compensate  the  Manager  thereunder, 
would  also  terminate.  If,  however,  the 
Manager  is  terminated  in  bad  faith,  the 
Manager  may  seek  legal  recourse.  Also, 
whether  a  replacement  investment 
manager  would  receive  a  performance 
fee  is  dependent  solely  upon  whether  a 
performance  fee  was  negotiated  as  part 
of  the  investment  management 
agreement  of  the  replacement  manager. 

11.  The  applicant  represents  that  the 
interests  of  the  Participating  Plans  are 
fully  aligned  by  the  Performance  Fee 

^By  deHnition,  all  gains  and  losses  with  respect 
to  the  Properties  will  be  realized  prior  to 
calculation  of  the  Performance  Fee,  i.e.,  there  will 
be  no  unrealized  gains  or  losses. 


because  the  Performance  Fee  is 
calculated  as  a  “share”  in  all 
distributions  after  the  Plans  have 
received  the  initial  value  of  their 
investment  plus  earnings  at  the 
designated  real  Hurdle  Rates. 
Furthermore,  the  Performance  Fee  will 
reflect  all  gains  and  losses  of  the  Trust 
with  respect  to  the  Propterties  and  will 
be  payable  only  at  a  pre-established 
point,  i.e.,  the  liquidation  of  all  of  the 
Trust’s  Properties.  It  is  also  represented 
that  the  Manager  cannot  use  its 
discretion  to  accelerate  sales  to  benefit 
itself  without  equally  benefitting  the 
Participating  Plans,  and  the  Manager 
cannot  use  its  discretion  over  the  timing 
of  sales  to  the  detriment  of  the 
Participating  Plans  without  causing 
itself  a  similar  detriment.  If  the  Trust 
distributes  a  real  return  of  at  least  5%, 
the  Manager  would  receive  10%  of  all 
distributions  in  excess  of  a  5%  real 
return  until  the  Participating  Plans  have 
received  a  real  return  of  at  least  8%.  If 
the  Trust  distributes  a  real  return  of  at 
least  8%,  the  Manager  would  receive 
20%  of  ail  distributions  in  excess  of  em 
8%  real  return.  It  is  represented  that  the 
Performance  Fee  component  will  allow 
the  Manager  to  potentially  oftset  some 
or  ail  of  the  reduction  in  the  Base  Fee 
and  to  provide  other  incentives  to 
maximize  the  value  and  dispose  of  the 
Properties.  If  the  Trust  is  completely 
liquidated  earlier  than  the  six  year 
period,  the  Performance  Fee  will 
become  payable  at  that  time.  The 
applicant  also  represents  that  making 
the  payment  of  the  Performance  Fee 
contingent  upon  the  complete 
liquidation  of  the  Trust  would  prevent 
the  Fiduciaries  from  causing  the  Trust 
to  acquire  assets  with  a  view  toward 
increasing  the  Performance  Fee  (e.g.,  by 
increasing  risk). 

12.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 

*The  Manager  can  be  terminated  by  the  Trustees, 
or  by  a  vote  or  written  consent  of  the  Participating 
Plans  holding  sixty  percent  (60%)  of  the 
outstanding  units  in  the  Trust  at  any  time  upon  not 
less  than  sixty  days  written  notice. 


$101,513 


the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  The  terms  and  the  payment  of  the 
Performance  Fee  shall  be  approved  in 
writing,  through  an  amendment  to  the 
Group  Trust  Agreement,  by  independent 
Hduciaries  of  the  Participating  Plans; 

(b)  The  terms  of  the  Performance  Fee 
shall  be  at  least  as  favorable  to  the 
Participating  Plans  as  those  obtainable 
in  an  arm’s-length  transaction  between 
unrelated  parties; 

(c)  The  total  fees  paid  to  the  Manager 
by  the  Participating  Plans  that  have 
invested  in  the  Trust,  shall  constitute  no 
more  than  reasonable  compensation; 

(d)  The  Performance  Fee  will  be 
payable  only  when  all  of  the  assets  of 
the  Trust  have  been  completely 
liquidated; 

(e)  The  Performance  Fee  received  by 
the  Manager  will  be  based  on 
distributions,  adjusted  for  inflation  and 
present  value,  and  will  be  calculated 
using  two  real  Hurdle  Rates  of  return. 
The  Performance  Fee  will  equal  10% 
after  the  Participating  Plans  have  earned 
a  5%  real  return  on  the  initial  value  of 
their  investment  and  20%  after  the 
Participating  Plans  have  earned  an  8% 
real  return  on  the  initial  value  of  their 
investment; 

(f)  In  the  event  of  the  Manager’s 
resignation  or  termination  as  the 
investment  manager  to  the  Trust,  the 
Investment  Management  Agreement 
would  also  terminate  and  the  Manager 
will  not  receive  a  Performance  Fee. 
However,  if  the  Manager  is  terminated 
in  bad  faith,  the  Manager  may  seek  legal 
recourse; 

(g)  The  Performance  Fee  is  a  one-time 
payment  to  the  Manager  upon  complete 
liquidation  of  the  Trust  within  six  years 
and  upon  final  distribution  of  its  assets; 
and 

(h)  The  Participating  Plans  have 
proposed  the  Performance  Fee  as  being 
in  their  interest  because  it  would 
encourage  the  goal  of  the  Participating 
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Plans  to  liquidate  the  Properties  as 
quickly  as  practicable  while  maximizing 
their  sales  prices. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  this  exemption 
include  the  fiduciaries  who  are 
responsible  for  directing  the  investment 
of  the  Participating  Plans’  assets  in  the 
Trust.  The  applicant  represents  that  it 
proposes  to  notify  the  interested  persons 
within  ten  (10)  days  of  the  publication 
of  the  notice  of  the  proposed  exemption 
in  the  Federal  Register.  Such  notice  will 
contain  a  copy  of  the  notice  of  the 
proposed  exemption  published  in  the 
Federal  Register  and  a  statement 
advising  interested  persons  of  their  right 
to  comment  and  to  request  a  hearing  on 
the  proposed  exemption.  Accordingly, 
comments  and  hearing  requests  on  the 
proposed  exemption  are  due  forty  (40) 
days  after  the  date  of  publication  of  this 
proposed  exemption  in  the  Federal 
Register. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan,  U.S.  Department  of 
Labor,  telephone  (202)  219-8883.  (This 
is  not  a  toll-free  number.) 

PaineWebber  Incorporated 
(PaineWebber)  Located  in  New  York, 
NY 

[Application  No.  D-09818] 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority^of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  .the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).5 

Section  I.  Covered  Trarisactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  ft'om  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  August  18, 1995,  to  the 
purchase  or  redemption  of  shares  by  an 
employee  benefit  plan,  an  individual 
retirement  account  (the  IRA)  or  a 
retirement  plan  for  a  self-employed 
individual  (the  Keogh  Plan)  (collectively 
referred  to  herein  as  the  Plans)  in  the 
PaineWebber  Managed  Accounts 
Services  Portfolio  Trust  (the  Trust) 
established  in  connection  with  such 


’  For  purposes  of  this  proposed  exemption, 
reference  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Ckxle. 


Plans’  participation  in  the  PaineWebber 
PACE  Program  (the  PACE  Program). 

In  addition,  the  restrictions  of  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (E)  and  (F)  of  the  Code,  shall 
not  apply,  effective  August  18, 1995,  to 

(a)  the  provision,  by  PaineWebber 
Managed  Accounts  Services  (PMAS),  a 
division  of  PaineWebber,  of  a§set 
allocation  and  related  services  to  an 
independent  fiduciary  of  a  Plan  (the 
Independent  Fiduciary)  or  to  a  directing 
participant  (the  Directing  Participant)  in 
a  Plan  that  is  covered  under  the 
provisions  of  section  404(c)  of  the  Act 
(the  Section  404(c)  Plan),  which  may 
result  in  the  selection  by  the 
Independent  Fiduciary  or  the  Directing 
Participant  of  portfolios  of  the  Trust  (the 
Portfolios)  in  the  PACE  Program  for  the 
investment  of  Plan  assets;  and  (b)  the 
provision  of  investment  management 
services  by  Mitchell  Hutchins  Asset 
Management,  Inc.  (Mitchell  Hutchins)  to 
the  PACE  Money  Market  Investments 
Portfolio  of  the  Trust. 

This  proposed  exemption  is  subject  to 
the  conditions  set  forth  below  in  Section 

n. 

Section  H.  General  Conditions 

(a)  The  participation  of  each  Plan  in 
the  PACE  Program  is  approved  by  an 
Independent  Fiduciary  or,  if  applicable. 
Directing  Participant. 

(b)  As  to  each  Plan,  the  total  fees  paid 
to  PMAS  and  its  affiliates  constitute  no 
more  than  reasonable  compensation  and 
do  not  include  the  receipt  of  fees 
pursuant  to  Rule  12b-l  under  the 
Investment  Company  Act  of  1940  (the 
’40  Act)  by  PMAS  and  its  affiliates  in 
connection  with  the  transactions. 

(c)  No  Plan  pays  a  fee  or  commission 
by  reason  of  the  acquisition  or 
redemption  of  shares  in  the  Trust. 

(d)  The  terms  of  each  purchase  or 
redemption  of  Trust  shares  remain  at 
least  as  favorable  to  an  investing  Plan  as 
those  obtainable  in  an  arm’s  length 
transaction  with  an  unrelated  party. 

(e)  PMAS  provides  written 
documentation  to  an  Independent 
Fiduciary  or  a  Directing  Participant  of 
its  recommendations  or  evaluations 
based  upon  objective  criteria. 

(f)  Any  recommendation  or  evaluation 
made  by  PMAS  to  an  Independent 
Fiduciary  or  Directing  Participant  is 
implemented  only  at  the  express 
direction  of  such  fiduciary  or 
participant. 

(g)  PMAS  provides  investment  advice 
in  writing  to  an  Independent  Fiduciary 
or  Directing  Participant  with  respect  to 
all  available  Portfolios. 


(h)  With  the  exception  of  the  PACE 
Money  Market  Investments  Portfolio, 
any  sub-adviser  (the  Sub-Adviser) 
appointed  by  Mitchell  Hutchins  to 
exercise  investment  discretion  with 
respect  to  a  Portfolio  is  independent  of 
PaineWebber  and  its  affiliates. 

(i)  The  quarterly  fee  that  is  paid  by  a 
Plan  to  Ph^S  for  asset  allocation  and 
related  services  rendered  to  such  Plan 
under  the  PACE  Program  (i.e.,  the 
outside  fee)  is  offset  by  such  amount  as 
is  necessary  to  assure  that  Mitchell 
Hutchins  retains  20  basis  points  as  a 
management  fee  from  any  Portfolio 
(with  the  exception  of  the  PACE  Money 
Market  Investments  Portfolio  from 
which  Mitchell  Hutchins  retains  an 
investment  management  fee  of  15  basis 
points)  containing  investments 
attributable  to  the  Plan  investor. 
However,  the  quarterly  fee  of  20  basis 
points  that  is  paid  to  Mitchell  Hutchins 
for  administrative  services  is  retained  by 
Mitchell  Hutchins  and  is  not  offset 
against  the  outside  fee. 

(j)  With  respect  to  its  participation  in 
the  PACE  Program  prior  to  purchasing 
Trust  shares, 

(1)  Each  Independent  Fiduciary 
receives  the  following  written  or  oral 
disclosures  from  PaineWebber: 

(A)  A  copy  of  the  prospectus  (the 
Prospectus)  for  the  Trust  discussing  the 
investment  objectives  of  the  Portfolios 
comprising  the  Trust;  the  policies 
employed  to  achieve  these  objectives; 
the  corporate  affiliation  existing 
between  PaineWebber,  PMAS,  Mitchell 
Hutchins  and  their  affiliates;  the 
compensation  paid  to  such  entities;  any 
additional  information  explaining  the 
risks  of  investing  in  the  Trust;  and 
sufficient  and  understandable 
disclosures  relating  to  rebalancing  of 
investor  accounts. 

(B)  Upon  written  or  oral  request  to 
PaineWebber,  a  Statement  of  Additional 
Information  supplementing  the 
Prospectus,  which  describes  the  types  of 
securities  and  other  instruments  in 
which  the  Portfolios  may  invest,  the 
investment  policies  and  strategies  that 
the  Portfolios  may  utilize  and  certain 
risks  attendant  to  those  investments, 
policies  and  strategies. 

(C)  An  investor  questionnaire. 

(D)  A  written  analysis  of  PMAS’s  asset 
allocation  decision  and 
recommendation  of  specific  Portfolios. 

(E)  A  copy  of  the  agreement  between 
PMAS  and  such  Plan  relating  to 
participation  in  the  PACE  Program. 

(F)  Upon  written  request  to  Mitchell 
Hutchins,  a  copy  of  the  respective 
investment  advisory  agreement  between 
Mitchell  Hutchins  and  the  Sub- 
Advisers. 
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(G)  Copies  of  the  proposed  exemption 
and  grant  notice  describing  the 
exemptive  relief  provided  herein, 

(2)  In  the  case  of  a  Section  404(c) 

Plan,  the  Independent  Fiduciary  will — 

(A)  Make  copies  of  the  foregoing 
documents  available  to  Directing 
Participants. 

(B)  Allow  Directing  Participants  to 
interact  with  PaineWebber  Investment 
Executives  and  receive  information 
relative  to  the  services  offered  under  the 
PACE  Program,  including  the 
rebalancing  feature,  and  the  operation 
and  objectives  of  the  Portfolios. 

(3)  If  accepted  as  an  investor  in  the 
PACE  Program,  an  Independent 
Fiduciary  of  an  IRA  or  Keogh  Plan,  is 
required  to  acknowledge,  in  writing  to 
PMAS,  prior  to  pmchasing  Trust  shares 
that  such  Hduciary  has  received  copies 
of  the  documents  described  in 
paragraph  (j)(l)  of  this  Section  II. 

(4)  With  respect  to  a  Section  404(c) 
Plan,  written  acknowledgement  of  the 
receipt  of  such  documents  is  provided 
by  the  Independent  Fiduciary  (i.e.,  the 
Plan  administrator,  trustee,  investment 
manager  or  named  fiduciary,  as  the 
recordholder  of  Trust  shares).  Such 
Independent  Fiduciary  will  be  required 
to  represent  in  writing  to  PMAS  that 
such  fiduciary  is — 

(A)  Independent  of  PaineWebber  and 
its  affiliates; 

(B)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters  and 
funding  matters  related  thereto,  and; 

(C)  /%le  to  make  an  informed 
decision  concerning  participation  in  the 
PACE  Program. 

(5)  With  respect  to  a  Plan  that  is 
covered  under  Title  I  of  the  Act,  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary,  such  Independent  Fiduciary 
is  required  to  acknowledge,  in  writing, 
receipt  of  such  documents  and  represent 
to  PMAS  that  such  fiduciary  is — 

(A)  Independent  of  PMAS  and  its 
affiliates; 

(B)  Capable  of  making  an  independent 

decision  regarding  the  investment  of 
Plan  assets;  , 

(C)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters  and 
funding  matters  related  thereto;  and 

(D)  Able  to  make  an  informed 
decision  concerning  participation  in  the 
PACE  Program. 

(k)  As  applicable,  subsequent  to  its 
participation  in  the  PACE  Program,  each 
Independent  Fiduciary  receives  the 
following  written  or  oral  disclosures 
with  respect  to  its  ongoing  participation 
in  the  PACE  Program: 

(l)  Written  confirmations  of  each 
purchase  or  redemption  transaction  by 
the  Plan  with  respect  to  a  Portfolio. 


(2)  Telephone  quotations  from 
PaineWebber  of  such  Plan’s  account 
balance. 

(3)  A  monthly  statement  of  account 
from  PaineWebber  specifying  the  net 
asset  value  of  the  Plan’s  investment  in 
such  account.  Such  statement  is  also 
anticipated  to  include  cash  flow  and 
transaction  activity  during  the  month, 
unrealized  gains  or  losses  on  Portfolio 
shares  held;  and  a  summary  of  total 
earnings  and  capital  returns  on  the 
Plan’s  PACE  Portfolio  for  the  month  and 
year-to-date. 

(4)  The  Trust’s  semi-annual  and 
annual  report  which  will  include 
financial  statements  for  the  Trust  and 
investment  management  fees  paid  by 
each  Portfolio. 

(5)  A  written  quarterly  monitoring 
report  that  includes  a  record  of  the 
Plan’s  PACE  Program  portfolio  for  the 
quarter  and  since  inception,  showing 
the  rates  of  return  relative  to 
comparative  market  indices  (illustrated 
in  a  manner  that  reflects  the  effect  of 
any  fees  for  participation  in  the  PACE 
Program  actually  incurred  during  the 
period);  an  investment  outlook 
summary  containing  market 
commentary;  and  the  Plan’s  actual 
PACE  Program  portfolio  with  a 
breakdown,  in  both  dollars  and 
percentages,  of  the  holdings  in  each 
portfolio.  The  quarterly  monitoring 
report  will  also  contain  an  analysis  and 
an  evaluation  of  a  Plan  investor’s 
account  to  ascertain  whether  the  Plan’s 
investment  objectives  have  been  met 
and  recommending,  if  required,  changes 
in  Portfolio  allocations. 

(6)  A  statement,  furnished  at  least 
quarterly  or  annually,  specifying — 

(A)  The  total,  expressed  in  dollars,  of 
each  Portfolio’s  brokerage  commissions 
that  are  paid  to  PaineWebber  and  its 
affiliates; 

(B)  The  total,  expressed  in  dollars,  of 
each  Portfolio’s  brokerage  commissions 
that  are  paid  to  unrelated  brokerage 
firms; 

(C)  The  average  brokerage 
commissions  per  share  by  the  Trust  to 
brokers  affiliated  with  PaineWebber, 
expressed  as  cents  per  share;  and 

(D)  The  average  brokerage 
commissions  per  share  by  the  Trust  to 
brokers  unrelated  to  PaineWebber  and 
its  affiliates,  expressed  as  cents  i)er 
share  for  any  year  in  which  brokerage 
commissions  are  paid  to  PaineWebber 
by  the  Trust  Portfolios  in  which  a  Plan’s 
assets  are  invested. 

(7)  Periodic  meetings  with  a 
PaineWebber  Investment  Executive  by 
Independent  Fiduciaries  to  discuss  the 
quarterly  monitoring  report  or  any  other 
questions  that  may  arise. 


(l)  In  the  case  of  a  Section  404(c)  Plan 
where  the  Independent  Fiduciary  has 
established  an  omnibus  account  in  the 
name  of  the  Plan  (the  Undisclosed 
Account)  with  PaineWebber,  the 
information  noted  above  in 
subparagraphs  (k)(l)  through  (k)(7)  of 
this  Section  II  may  be  provided  directly 
by  PaineWebber  to  the  Directing 
Participants  or  to  the  Independent 
Fiduciary  for  dissemination  to  the 
Directing  Participants,  depending  upon 
the  arrangement  negotiated  by  the 
Independent  Fiduciary  with  PMAS. 

(m)  If  previously  authorized  in 
writing  by  the  Independent  Fiduciary, 
the  Plan  investor’s  account  is 
automatically  rebalanced  on  a  periodic 
basis  to  the  asset  allocation  previously 
prescribed  by  the  Plan  or  participant,  as 
applicable,  if  the  quarterly  screening 
reveals  that  one  or  more  Portfolio 
allocations  deviates  fitim  the  allocation 
prescribed  by  the  investor  by  the  agreed- 
upon  formula  threshold. 

(n)  The  books  and  records  of  the  Trust 
are  audited  annually  by  independent, 
certified  public  accountants  and  all 
investors  receive  copies  of  an  audited 
financial  report  no  later  than  60  days 
after  the  close  of  each  Trust  fiscal  year. 

(o)  PaineWebber  maintains,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (p)  of  this 
Section  II  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due ' 
to  circumstances  beyond  the  control  of 
PaineWebber  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  No  party  in  interest  other  than 
PaineWebber  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 

(p)(l)  of  this  Section  11  below. 

(p) (l)  Except  as  provided  in 
subparagraph  (p)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (o)  of  this  Section  II  are 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  (the  Service) 
or  the  Securities  and  Exchange 
Commission  (the  SEC); 
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(B)  Any  flduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  hduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneHciary. 

(р) (2)  None  of  the  persons  described 
above  in  paragraphs  (p)(l)(B)-(p)(l)(D) 
of  this  paragraph  (p)  are  authorized  to 
examine  the  trade  secrets  of 
PaineWebber  or  Mitchell  Hutchins  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  “PaineWebber”  means 
PaineWebber  Incorporated  and  any 
afiiliate  of  PaineWebber,  as  defined  in 
paragraph  (b)  of  this  Section  III. 

(b)  An  “affiliate”  of  PaineWebber 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  PaineWebber. 

(2)  Any  officer,  director  or  partner  in 
sukch  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(с)  The  term  “control”  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  “Independent  Fiduciary” 
means  a  Plan  fiduciary  which  is 
independent  of  PaineWebber  and  its 
affiliates  and  is  either 

(1)  A  Plan  administrator,  trustee, 
investment  manager  or  named  fiduciary, 
as  the  recordholder  of  Trust  shares  of  a 
Section  404(c)  Plan; 

(2)  A  participant  in  a  Keogh  Plan; 

(3)  An  individual  covered  under  a 
self-directed  IRA  which  invests  in  Trust 
shares; 

(4)  An  employee,  officer  or  director  of 
PaineWebber  and/or  its  affiliates 
covered  by  an  IRA  not  subject  to  Title 

I  of  the  Act; 

(5)  A  trustee.  Plan  administrator, 
investment  manager  or  named  fiduciary 
responsible  for  investment  decisions  in 
the  case  of  a  Title  I  Plan  that  does  not 
permit  individual  direction  as 
contemplated  by  Section  404(c)  of  the  „ 
Act;  or 

(e)  The  term  “Directing  Participant” 
means  a  participant  in  a  Plan  covered 
under  the  provisions  of  section  404(c)  of 
the  Act,  who  is  permitted  under  the 


terms  of  the  Plan  to  direct,  and  who 
elects  to  so  direct,  the  investment  of  the 
assets  of  his  or  her  account  in  such  Plan. 

(f)  The  term  “Plan”  means  a  pension 
plan  described  in  29  CFR  2510.3-2,  a 
welfare  benefit  plan  described  in  29 
CFR  2510.3-1,  a  plan  described  in 
section  4975(e)(1)  of  the  Code,  and  in 
the  case  of  a  Section  404(c)  Plan,  the 
individual  account  of  a  Directing 
Participant. 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  effective  as 
of  August  18, 1995. 

Summary  of  Facts  and  Representations 

1.  The  parties  to  the  transactions  are 
as  follows: 

(a)  Paine  Webber  Group  (Paine 
Webber  Group),  located  in  New  York, 
New  York,  is  the  parent  of  PaineWebber. 

Paine  Webber  Group  is  one  of  the 
leading  full-line  securities  firms 
servicing  institutions,  governments  and 
individual  investors  in  the  United  States 
and  throughout  the  world.  Paine 
Webber  Group  conducts  its  businesses 
in  part  through  PMAS,  a  division  of 
PaineWebber  and  Mitchell  Hutchins,  a 
wholly  owned  subsidiary  of 
PaineWebber.  Paine  Webber  Group  is  a 
member  of  all  principal  securities  and 
commodities  exchanges  in  the  United 
States  and  the  National  Association  of 
Securities  Dealers,  Inc.  In  addition,  it 
holds  memberships  or  associate 
memberships  on  several  principal 
foreign  securities  and  commodities 
exchanges.  Although  Paine  Webber 
Group  is  not  an  operating  company  and, 
as  such,  maintains  no  assets  under 
management,  as  of  September  30, 1994, 
Paine  Webber  Group  and  its  subsidiaries 
rendered  investment  advisory  services 
with  respect  to  $36.1  billion  in  assets. 

(b)  PaineWebber,  whose  principal 
executive  offices  are  located  in  New 
York,  New  York,  provides  invesbnent 
advisory  services  to  individuals,  banks, 
thrift  institutions,  investment 
companies,  pension  and  profit  sharing 
plans,  trusts,  estates,  charitable 
organizations,  corporations  and  other 
business  and  government  entities. 
PaineWebber  is  also  responsible  for 
securities  underwriting,  investment  and 
merchant  banking  services  and 
securities  and  commodities  trading  as 
principal  and  agent.  PaineWebber  serves 
as  the  dealer  of  Trust  shares  described 
herein. 

(c)  PMAS,  located  in  Weehawken, 
New  Jersey  is  responsible  for  individual 
investor  account  management  and 
investor  consulting  services.  PMAS 
provides  such  services  to  the  investors 
involved  in  various  PaineWebber 
investment  programs  by  providing  asset 
allocation  recommendations  and  related 


services  with  respect  to  their 
investments.  PMAS  provides 
investment  consulting  and  advisory 
services  to  more  than  40,000  accounts, 
with  accoimt  sizes  ranging  hrom 
institutional  accounts  in  excess  of  $650 
million  in  assets  to  individual  accoimts 
with  $100,000  minimum  investments. 
PMAS  provides  investors  in  the  Trust 
with  asset  allocation  recommendations 
and  related  services  with  respect  to 
investments  in  the  Trust  Portfolios. 

(d)  Mitchell  Hutchins,  which  is 
located  in  New  York,  New  York,  is  a 
registered  investment  adviser  under  the 
Investment  Adviser’s  Act  of  1940  (the 
Advisers  Act)  and  a  wholly  owned 
subsidiary  of  PaineWebber.  Mitchell 
Hutchins  provides  investment  advisory 
and  asset  management  services  to 
investors  and  develops  and  distributes 
investment  products,  including  mutual 
funds  and  limited  partnerships. 

Mitchell  Hutchins  also  provides 
financial  services  to  over  $24.8  billion 
in  client  assets  representing  twenty- 
eight  investment  companies  with  fifty- 
five  separate  portfolios.  Mitchell 
Hutchins  is  providing  investment 
management  and  administrative 
services  with  respect  to  the  Trust  and 
investment  advisory  services  with 
respect  to  one  of  the  Trust’s  Portfolios. 

(e)  State  Street  Bank  and  Trust 
Company  (State  Street),  located  in  North 
Quincy,  Massachusetts,  serves  as  the 
custodian  of  assets  for  tlie  Trust.  State 
Street  is  not  affiliated  with  PaineWebber 
and  its  affiliates.  It  provides  a  full  array 
of  integrated  banking  products,  focusing 
on  servicing  financial  assets  (i.e.,  asset 
custody,  cask  management,  securities 
lending,  multi-currency  accounting  and 
foreign  exchange),  managing  assets  and 
commercial  lending.  As  of  September 
30, 1994,  State  Street  rendered 
custodian  services  with  respect  to 
approximately  $1.6  trillion  in  assets  and 
provided  investment  management 
services  to  approximately  $155  billion 
in  assets. 

(f)  PFPC,  Inc.  (PFPC),  a  subsidiary  of 
PNC  Bank,  National  Association,  and 
whose  principal  address  is  in 
Wilmington,  Delaware,  serves  as  the 
Trust’s  transfer  and  dividend  disbursing 
agent.  PFPC  is  not  affiliated  with 
PaineWebber  and  its  affiliates.  PFPC 
provides  a  complete  range  of  mutual 
fund  administration  and  accounting 
services  to  a  diverse  product  base  of 
domestic  and  international  investment 
portfolios.  PFPC  is  also  one  of  the 
nation’s  leading  providers  of  transfer 
and  shareholder  servicing  services  to 
mutual  funds  and  asset  management 
accounts.  As  of  September  30, 1994, 
PFPC  rendered  accounting  and 
administration  services  to  over  400 
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mutual  funds  and  provided  transfer 
agency,  dividend  disbursing  and/or 
shareholder  servicing  services  with 
respect  to  more  than  3.1  million 
shareholder  accounts. 

2,  The  Trust  is  a  no  load,  open-end, 
diversified  management  investment 
company  registered  under  the  ’40  Act. 
The  Trust  was  organized  as  a  Delaware 
business  trust  on  September  9, 1994  and 
it  has  an  indefinite  duration.  As  of 
November  6, 1995,  the  Trust  had  $184 
million  in  net  assets.  The  Trust 
presently  consists  of  twelve  different 
portfolios  which  will  pay  dividends  to 
investors.  The  composition  of  the 
Portfolios  will  cover  a  spectrum  of 
investments  ranging  from  foreign  and 
U.S.  Government-related  securities  to 
equity  and  debt  securities  issued  by 
foreign  and  domestic  corporations. 
Although  a  Portfolio  of  the  Trust  is 
permitted  to  invest  its  assets  in 
securities  issued  by  PaineWebber  and/or 
its  affiliates,  the  percentage  of  that 
Portfolio’s  net  assets  invested  in  such 
securities  will  never  exceed  one 
percent.  With  the  exception  of  the  PACE 
Money  Market  Investments  Portfolio, 
shares  in  each  of  the  Portfolios  are  being 
initially  offered  to  the  public  at  a  net 
asset  value  of  $10  per  share.  Shares  in 
the  PACE  Money  Market  Investments 
Portfolio  are  being  initially  offered  to 
the  public  at  a  net  asset  value  of  $1.00 
per  share. 

3.  Mitchell  Hutchins  serves  as  the 
distributor  of  Trust  shares  and 
PaineWebber  serves  as  the  dealer  with 
respect  to  shares  of  the  Portfolios.*  Such 
shares  are  being  offered  by  PaineWebber 
at  no  load,  to  participants  in  the  PACE 
Program.  The  PACE  Program  is  an 
investment  service  pursuant  to  which 
PMAS  provides  participants  in  the 
PACE  Program  with  asset  allocation 
recommendations  and  related  ser/ices 
with  respect  to  the  Portfolios  based  on 
an  evaluation  of  an  investor’s 
investment  objectives  and  risk 
tolerances.  As  stated  above.  State  Street 
will  serve  as  the  custodian  of  each 
Portfolio’s  assets  and  PFPC  serves  as  the 


‘‘As  distributor  or  principal  underwriter  for  the 
Trust,  Mitchell  Hutchins  will  use  its  best  efforts, 
consistent  with  its  other  businesses,  to  sell  shares 
of  the  Portfolios.  Pursuant  to  a  separate  dealer 
agreement  with  Mitchell  Hutchins,  PaineWebber 
will  sell  Trust  shares  to  investors.  However,  neither 
Mitchell  Hutchins  nor  PaineWebber  will  receive 
any  compensation  for  their  services  as  distributor 
or  dealer  of  Trust  shares.  According  to  the 
applicants,  Mitchell  Hutchins  and  PaineWebber 
may  be  regarded  as  having  an  indirect  economic 
incentive  by  virtue  of  the  fact  that  Mitchell 
Hutchins  and  PaineWebber  will  be  paid  for  the 
services  they  provide  to  the  Trust  in  their  respective 
capacities  as  investment  manager  and  administrator 
of  the  Trust  (Mitchell  Hutchins)  and  as  the  provider 
of  asset  allocation  and  related  services 
(PaineWebber,  through  PMAS). 


Portfolio’s  transfer  and  dividend 
disbursing  agent. 

To  participate  in  the  PACE  Program, 
each  investor  must  open  a  brokerage 
account  with  PaineWebber.'^  The 
minimum  initial  investment  in  the 
PACIE  Program  is  $10,000. 

Althou^  PaineWebber  anticipates 
that  investors  in  the  Trust  will  initially 
consist  of  institutions  and  individuals, 
it  is  proposed  that  prospective  investors 
will  include  Plans  for  which 
PaineWebber  may  or  may  not  currently 
maintain  investment  accounts.  A 
majority  of  these  Plans  may  be  IRAs  or 
Keogh  Plans.  In  addition,  it  is  proposed 
that  Plans  for  which  PaineWebber  or  an 
affiliate  serves  as  a  prototype  sponsor 
and/or  a  nondiscretionary  trustee  or 
custodian  be  permitted  to  invest  in  the 
Trust.* 

The  applicants  represent  that  the 
initial  purchase  of  shares  in  the  Trust  by 
a  Plan  participating  in  the  PACE 
Program  may  give  rise  to  a  prohibited 
transaction  where  PaineWebber,  or  an 
affiliate  thereof,  is  a  party  in  interest 
with  respect  to  the  Plan.  PaineWebber 
also  acknowledges  that  a  prohibited 
transaction  could  arise  upon  a 
subsequent  purchase  or  redemption  of 
shares  in  the  Trust  by  a  participating 
Plan  inasmuch  as  the  paiiy  in  interest 


According  to  the  Statement  of  Additional 
Information  that  accompanies  the  Prospectus  for  the 
PACE  Program,  shares  in  the  Trust  are  not 
certihcated  for  reasons  of  economy  and 
convenience.  However,  PFPC  maintains  a  record  of 
each  investor’s  ownership  of  shares.  Although  Trust 
shares  are  transferable  and  accord  voting  rights  to 
their  owners,  they  do  not  confer  pre-emptive  rights 
(i.e.,  the  privilege  of  a  shareholder  to  maintain  a 
proportionate  share  of  ownership  of  a  company  by 
purchasing  a  proportionate  share  of  any  new  stocli 
issues).  PaineWebber  represents  that  in  the  context 
of  an  open-end  investment  company  tliat 
continuously  issues  and  redeems  shares,  a  pre¬ 
emptive  right  would  make  the  normal  operations  of 
the  Trust  impossible. 

As  for  voting  rights,  PaineWebber  states  that  they 
are  accorded  to  recordholders  of  Trust  shares. 
PaineWebber  notes  that  a  recordholder  of  Trust 
shares  may  determine  to  seek  the  submission  of 
proxies  by  Plan  participants  and  vote  Trust  shares 
accordingly.  In  the  case  of  individual  account  plans 
such  as  Section  404(c)  Plans,  PaineWebber  believes 
that  most  Plans  will  pass  the  vote  through  to 
Directing  Participants  on  a  pro-rata  basis. 

8  The  Department  notes  that  the  general  standards 
of  fiduciary  conduct  promulgated  under  the  Act 
would  apply  to  the  participation  in  the  PACE 
Program  by  an  Independent  Fiduciary.  Section  404 
of  the  Act  requires  that  a  fiduciary  discharge  his 
duties  respecting  a  plan  solely  in  the  interest  of  the 
plan’s  participants  and  beneficiaries  and  in  a 
prudent  fashion.  Accordingly,  an  Independent 
Fiduciary  must  act  prudently  with  respect  to  the 
decision  to  enter  into  the  PACE  Program  with 
PMAS  as  well  as  with  respect  to  the  negotiation  of 
services  that  will  be  performed  thereunder  and  the 
compensation  that  will  be  paid  to  PaineWebber  and 
its  affiliates.  The  Department  expects  that  an 
Independent  Fiduciary,  prior  to  entering  into  the 
PACE  Program,  to  understand  fully  all  aspects  of 
such  arrangement  following  disclosure  by  PMAS  of 
all  relevant  information. 


relationship  between  PaineWebber  and 
the  Plan  may  have  been  established  at 
that  point. 

Accordingly,  the  applicants  have 
requested  retroactive  exemptive  relief 
from  the  Department  with  respect  to  the 
purchase  and  redemption  of  shares  in 
the  Trust  by  a  Plan  participating  in  the 
PACE  Ffrogram  where  PaineWebber  does 
not  (a)  sponsor  the  Plan  (other  than  as 
prototype  sponsor)  or  (b)  have 
discretionary  authority  over  such  Plan’s 
assets.^  No  commissions  or  fees  will  be 
paid  by  a  Plan  with  respect  to  the  sale 
and  redemption  transactions  or  a  Plan’s 
exchange  of  shares  in  a  Portfolio  for 
shares  of  another  Portfolio.  If  granted, 
the  proposed  exemption  will  be 
effective  as  of  August  18, 1995. 

4.  Overall  responsibility  for  the 
management  and  supervision  of  the 
Trust  and  the  Portfolios  rests  with  the 
Trust’s  Board  of  Trustees  (the  Trustees). 
The  Trustees  will  approve  all  significant 
agreements  involving  the  Trust  and  the 
persons  and  companies  that  provide 
services  to  the  Trust  and  the  Portfolios. 

5.  Mitchell  Hutchins  also  serves  as  the 
investment  manager  to  each  Portfolio. 
Under  its  investment  management  and 
administration  agreement  with  the 
Trust,  Mitchell  Hutchins  will  provide 
certain  investment  management  and 
administrative  services  to  tl^e  Trust  and 
the  Portfolios  that,  in  part,  involve 
calculating  each  Portfolio’s  net  asset 
value  and,  with  the  exception  of  the 
PACE  Money  Market  Investments 
Portfolio  (for  which  Mitchell  Hutchins 
will  exercise  investment  discretion), 
making  recommendations  to  the  Board 
of  Trustees  of  the  Trust  regarding  (a)  the 


*  PaineWebber  represents  that  to  the  extent 
employee  benefit  plans  that  are  maintained  by 
PaineWebber  purchase  or  redeem  shares  in  the 
Trust,  such  transactions  will  meet  the  provisions  of 
Prohibited  Transaction  Exemption  (PTE)  77-3  (42 
FR  18734,  April  8. 1977).  PaineWebber  further 
represents  that,  although  the  exemptive  relief 
proposed  above  would  not  permit  PaineWebber  or 
an  affiliate  (while  serving  as  a  Plan  fiduciary  with 
discretionary  authority  over  the  management  of  a 
Plan’s  assets)  to  invest  those  assets  over  which  it 
exercises  discretionary  authority  in  Trust  shares,  a 
purchase  or  redemption  of  Tnist  shares  under  such 
circumstances  would  be  permissible  if  made  in 
compliance  with  the  terms  and  conditions  of  PTE 
77-4  (42  FR  18732,  April  8. 1977).  The  Department 
expresses  no  opinion  herein  as  to  whether  such 
transactions  will  comply  with  the  terms  and 
conditions  of  PTEs  77-3  and  77-4. 

■°The  net  asset  value  of  each  Portfolio’s  shares, 
except  for  the  PACE  Money  Market  Investments 
Portfolio,  fluctuates  and  is  determined  as  of  the 
close  of  regular  trading  on  the  New  York  Stock 
Exchange  (the  NYSE)  (currently,  4:00  p.m.  Eastern 
Time)  each  business  day.  The  net  asset  value  of 
shares  in  the  PACE  Money  Market  Investments 
Portfolio  is  determined  as  of  12K)0  p.m.  each 
business  day.  Each  Portfolio’s  net  asset  value  per 
share  is  determined  by  dividing  the  value  of  the 
securities  held  by  the  Portfolio  plus  any  cash  or 
other  assets  minus  all  liabilities  by  the  total  number 
of  Portfolio  shares  outstanding. 
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investment  policies  of  each  Portfolio 
and  (b)  the  selection  and  retention  of  the 
Sub-Advisers  who  will  exercise 
investment  discretion  with  respect  to 
the  assets  of  each  Portfolio.^ ^ 

The  Sub-Advisers  will  provide 
discretionary  advisory  services  with 
respect  to  the  investment  of  the  assets 
of  the  respective  Portfolios  (other  than 
the  PACE  Money  Market  Investments 
Portfolio)  on  the  basis  of  their 
performance  in  their  respective  areas  of 
expertise  in  asset  management.  With  the 
exception  of  the  PACE  Money  Market 
Investments  Portfolio  which  will  be 
advised  by  Mitchell  Hutchins, 
PaineWebber  represents  that  all  of  the 
Sub-Advisers,  will  be  independent  of, 
and  will  remain  independent  of 
PaineWebber  and/or  its  affiliates.  The 
Sub-  Advisers  will  be  registered 
investment  advisers  imder  the  Advisers 
Act  and  maintain  their  principal 
executive  offices  in  various  regions  of 
the  United  States. 

The  administrative  services  for  which 
Mitchell  Hutchins  will  be  responsible 
include  the  following:  (a)  supervising  all 
aspects  of  the  operations  of  the  Trust 
and  each  Portfolio  (e.g.,  oversight  of 
transfer  agency,  custodial,  legal  and 
accounting  services;  (b)  providing  the 
Trust  and  each  Portfolio  with  corporate, 
administrative  and  clerical  personnel  as 
well  as  maintaining  books  and  records 
for  tbe  Trust  and  each  Portfolio;  (c) 
arranging  for  the  periodic  preparation, 
updating,  filing  and  dissemination  of 
the  Trust’s  Registration  Statement, 
proxy  materials,  tax  returns  and 
required  reports  to  each  Portfolio’s 
shareholders  and  the  SEC,  as  well  as 
other  federal  or  state  regulatory 
authorities;  (d)  providing  the  Trust  and 
each  Portfolio  with,  and  obtaining  for  it, 
office  space,  equipment  and  services;  (e) 
providing  the  Trustees  with  economic 
and  investment  analyses  and  reports, 
and  making  available  to  the  Trustees, 
upon  request,  any  economic,  statistical 
and  investment  services.  These 
administrative  services  do  not  include 
any  management  services  that  might  be 
performed  by  Mitchell  Hutchins.  As 
noted  in  Representations  17  and  18, 

■ '  Subject  to  the  supervision  and  direction  of  the 
Trustees,  Mitchell  Hutchins  will  provide  to  the 
Trust  investment  management  evaluation  services 
principally  by  performing  initial  review  on 
prospective  Sub-Advisers  for  each  Portfolio  and 
thereafter  monitoring  each  Sub-Adviser’s 
performance.  In  evaluating  prospective  Sub- 
Advisers,  Mitchell  Hutchins  will  consider,  among 
other  factors,  each  Sub-Adviser's  level  of  expertise, 
consistency  of  performance  and  investment 
discipline  or  philosophy.  Mitchell  Hutchins  will 
have  the  responsibility  for  communicating 
performance  expectations  and  evaluations  to  the 
Sub-Advisers  and  ultimately  recommending  to  the 
Trustees  whether  a  Sub-Adviser’s  contract  should 
be  continued. 


Mitchell  Hutchins  is  separately 
compensated  for  management  services 
rendered  to  the  Trust. 

6.  Through  the  PACE  Program,  PMAS 
is  providing  a  Plan  investor  with  non¬ 
binding,  asset  allocation 
recommendations  with  respect  to  such 
investor’s  investments  in  the  Portfolios. 
In  order  to  make  these  evaluations, 
PMAS  will  furnish  copies  of  an  investor 
questionnaire,  designed  to  elicit 
information  about  the  specific 
investment  needs,  objectives  and 
expectations  of  the  investor,  to  an 
Independent  Fiduciary  of  a  Title  I  Plan 
that  does  not  permit  individually- 
directed  investments,  to  an  Independent 
Fiduciary  of  an  IRA  or  a  Keogh  Plan,  or 
to  a  Directing  Participant  of  a  Section 
404(c)  Plan.  Although  the  contents  of 
the  questionnaire  may  vary  somewhat 
depending  upon  the  type  of  Plan 
investing  in  the  PACE  Program,  for  a 
particular  Plan,  the  same  questionnaire 
will  be  given  to  each  participant. 

In  the  case  of  a  Section  404(c)  Plan 
where  an  Independent  Fiduciary  has 
established  an  Undisclosed  Account 
with  PaineWebber  in  the  name  of  the 
Plan,  PMAS  will  provide  investor 
questionnaires  to  each  Directing 
Participant  through  PaineWebber 
Investment  Executives  (who  are 
registered  representatives  of 
PaineWebber),  via  the  Plan’s  benefits 
personnel  or  independent  recordkeeper 
(the  Recordkeeper),  or  by  other  means 
requested  by  the  Independent  Fiduciary. 
The  applicants  recognize  that  Section 
404(c)  Plans  typically  employ  a 
Recordkeeper  to  assist  the  Independent 
Fiduciary  with  maintaining  Plan-related 
data  which  is  used  to  generate  benefit 
status  reports,  regulatory  compliance 
reports  and  participant-  and  Plan-level 
investment  performance  reports. 
Therefore,  the  Undisclosed  Account 
arrangement  is  intended  to  coordinate 
with  the  functions  traditionally 
provided  to  Section  404(c)  Plans  by 
their  Recordkeepers.  *2 

'^The  applicants  wish  to  emphasize  that  the 
PACE  Program  can  currently  be  provided  to 
participants  in  Section  404(c)  Plans  on  either  an 
Undisclosed  Account  or  a  disclosed  account  (the 
Disclosed  Account)  basis  (i.e.,  where  the 
Independent  Fiduciary  opens  a  separate  PACE 
Program  account  with  PaineWeU>er  for  each 
Directing  Participant).  In  this  regard,  the  applicants 
note  that  PaineWebber  presently  offers  the  PACE 
Program  on  a  Disclosed  Account  arrangement  to 
IRAs  and  Keogh  Plans.  However,  for  other  Section 
404(c)  Plans  such  as  those  that  are  covered  under 
the  provisions  of  section  401  (k)  of  the  Code, 
PaineWebber  prefers  not  to  establish  Disclosed 
Accounts  for  individual  participants  because  of 
servicing  and  other  administrative  matters  typically 
undertaken  by  such  Plans’  Recordkeepers.  The 
applicants  note  that  from  the  participant’s 
perspective,  there  is  no  difference  in  the  nature  of 
the  services  provided  under  the  PACE  Program 
regardless  of  whether  the  participant’s  investment 


7.  Based  upon  data  obtained  from  the 
investor  questionnaire,  PMAS  will 
evaluate  the  investor’s  risk  tolerances 
and  investment  objectives.  PMAS  will 
then  recommend,  in  writing,  an 
appropriate  allocation  of  assets  among 
suitable  Portfolios  that  conforms  to 
these  tolerances  and  objectives. 

PaineWebber  represents  that  PMAS 
will  not  have  any  discretionary 
authority  or  control  with  respect  to  the 
allocation  of  an  investor’s  assets  among 
the  Portfolios.  In  the  case  of  an  IRA  or 
Keogh  Plan,  PaineWebber  represents 
that  all  of  PMAS’s  recommandations 
and  evaluations  will  be  presented  to  the 
Independent  Fiduciary  and  will  be 
implemented  only  if  accepted  and  acted 
upon  by  such  fiduciary. 

In  the  case  of  a  Section  404(c)  Plan, 
PaineWebber  represents  that  Directing 
Participants  in  such  Plan  will  be 
presented  with  recommendations  and 
evaluations  that  are  tailored  to  the 
responses  provided  by  that  Directing 
Participant  in  his  or  her  questionnaire. 
PMAS’s  recommendations  will  be 
disseminated  to  Directing  Particpants  in 
accordance  with  procedures  established 
for  the  Plan, 

After  receipt  of  PMAS’s  initial 
recommendations,  which  may  or  may 
not  be  adopted,  the  Independent 
Fiduciary  or  Directing  Participant,  as 
applicable,  will  select  the  specific 
Portfolios.  PMAS  will  continue  to 
recommend  to  Independent  Fiduciaries 
or  Directing  Participants  asset 
allocations  among  die  selected 
Portfolios. 

8.  Aside  from  the  investor 
questionnaire,  in  order  for  a  Plan  to 
participate  in  the  PACE  Program, 
PaineWebber  or  PMAS  will  provide  an 
Independent  Fiduciary  with  a  copy  of 
the  Trust  Prospectus  discussing  (a)  the 
investment  objectives  of  the  Portfolios 
comprising  the  Trust,  (b)  the  policies 
employed  to  achieve  these  objectives, 

(c)  the  corporate  affiliation  existing 
between  PaineWebber,  PMAS,  Mitchell 
Hutchins  and  their  subsidiaries,  and  (d) 
the  compensation  paid  to  such  entities 
by  the  Trust  and  information  explaining 
the  risks  attendant  to  investing  in  the 
Trust.  In  addition,  upon  written  or  oral 

is  held  through  a  "Disclosed”  or  "Undisclosed” 
Account  arrangement.  The  applicants  state  that 
these  designations  are  primarily  internal 
distinctions  relating  to  whether  the  participant’s 
name  appears  in  the  account  set-up  and  reflects 
differences  in  the  applicable  sub-accounting 
functions. 

Notwithstanding  the  above,  the  Department 
wishes  to  point  out  that,  regardless  of  the 
arrangement  negotiated  with  PaineWebber,  an 
Independent  Fiduciary  of  a  Section  404(c)  Plan  has 
the  responsibility  to  disseminate  all  information  it 
receives  to  each  Directing  Participant  investing  in 
the  PACE  Program. 
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request  to  PaineWebber,  the 
Independent  Fiduciary  will  be  given  a 
Statement  of  Additional  Information 
supplementing  the  Prospectus  which 
describes,  in  further  detail,  the  types  of 
securities  and  other  instruments  in 
which  the  Portfolios  may  invest,  the 
investment  policies  and  strategies  that 
the  Portfolios  may  utilize  and  certain 
risks  attendant  to  those  investments, 
policies  and  strategies.  Further,  each 
Independent  Fiduciary  will  be  given  a 
copy  of  the  investment  advisory 
agreement  between  PMAS  and  such 
Plan  relating  to  participation  in  the 
PACE  Program,  including  copies  of  the 
notice  of  proposed  exemption  and  grant 
notice  for  the  exemptive  relief  provided 
herein.  Upon  oral  or  written  request  to 
the  Trust,  PaineWebber  will  also 
provide  an  Independent  Fiduciary  with 
a  copy  of  the  respective  investment 
advisory  agreements  between  Mitchell 
Hutchins  and  the  Sub-Advisers. 

In  the  case  of  a  Section  404(c)  Plan, 
depending  on  the  arrangement 
negotiated  with  the  Independent 
Fiduciary,  PaineWfebber  represents  that 
the  Independent  Fiduciary  will  make 
available  copies  of  the  foregoing 
documents  to  Directing  Participants. 

In  addition.  Independent  Fiduciaries 
and,  if  applicable.  Directing 
Participants,  will  receive  introductory 
documentation  regarding  the  PACE 
Program  in  marketing  materials  and  in 
other  communications.  Further, 
depending  upon  the  arrangement 
negotiated  between  PMAS  and  the 
Independent  Fiduciary,  a  PaineWebber 
Investment  Executive  will  meet  with  a 
Directing  Participant,  upon  oral  or 
written  request,  to  discuss  the  services 
offered  under  the  PACE  Program, 
including  the  rebalancing  feature 
described  in  Representation  12,  as  well 
as  the  operation  and  objectives  of  the 

Portfolios.  *3 

9.  If  accepted  as  an  investor  in  the 
PACE  Program,  an  Independent 
Fiduciary  will  be  required  by  PMAS  to 
acknowledge,  in  writing,  prior  to 
purchasing  Trust  shares,  that  such 
fiduciary  has  received  copies  of  the 
dociunents  referred  to  in  Representation 
8.  With  respect  to  a  Plan  that  is  covered 
by  Title  I  of  the  Act  (e.g.,  a  defined 
contribution  plan),  where  investment 
decisions  will  be  made  by  a  trustee, 
investment  manager  or  a  named 
fiduciary,  PMAS  will  require  that  such 
Independent  Fiduciary  acknowledge  in 
writing  receipt  of  such  documents  and 

The  Department  is  expressing  no  opinion  as  to 
whether  the  information  provided  under  the  PACE 
Program  is  sufficient  to  enable  a  Directing 
Participant  to  exercise  independent  control  over 
assets  in  his  or  her  account  as  contemplated  by 
section  404(c)  of  the  Act. 


represent  to  PaineWebber  that  such 
fiduciary  is  (a)  independent  of 
PaineWebber  and  its  affiliates,  (b) 
capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets,  (c)  knowledgeable  with 
respect  to  the  Plan  in  administrative 
matters  and  funding  matters  related 
thereto,  and  (d)  able  to  make  an 
informed  decision  concerning 
participation  in  the  PACE  Program. 

With  respect  to  a  Section  404(c)  Plan, 
written  acknowledgement  of  the  receipt 
of  such  documents  will  be  provided  by 
the  Independent  Fiduciary  (i.e.,  the  Plan 
administrator,  trustee,  investment 
manager  or  named  fiduciary,  as  the 
recordholder  of  Trust  shares).  Such 
Independent  Fiduciary  will  be  required 
to  represent,  in  writing,  to  PMAS  that 
such  fiduciary  is  (a)  independent  of 
PaineWebber  and  its  affiliates,  (b) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  (c)  able  to 
make  an  informed  decision  concerning 
participation  in  the  PACE  Program. 

10.  After  the  selection  of  specific 
Portfolios  by  an  Independent  Fiduciary 
or  a  Directing  Participant,''*  PMAS  will 
continue  to  provide  recommendations 
to  such  persons  relating  to  asset 
allocations  among  the  selected 
Portfolios.  However,  with  respect  to  a 
Section  404(c)  Plan  in  which  at  least 
three  Portfolios  may  be  selected  by  the 
Independent  Fiduciary,  PMAS’s  initial 
asset  allocation  recommendation  to 
Directing  Participants  will  be^mited  to 
the  suggested  Portfolios  offers  under 
the  Plan.  PMAS  anticipates  that  it  may 
also  work  with  the  Independent 
Fiduciary  of  a  Section  404(c)  Plan  to 
assist  the  fiduciary  in  (a)  identifying  and 
drafting  investment  objectives,  (h) 
selecting  suitable  investment  categories 
or  actual  Portfolios  to  be  offered  to 
Directing  Participants  or  (c) 
recommending  appropriate  long-term 
investment  allocations  to  a  Directing 
Participant,  if  this  individual  receives 
such  advice. 

An  Independent  Fiduciary  or  a 
Directing  Participant  will  be  permitted 
to  change  his  or  her  ihvestment 
allocation  by  specifying  the  new 
allocation  in  writing  or  by  other  means 
authorized  by  the  Plan  (e.g.,  by  use  of 
a  kiosk).  Although  PaineWebber 
currently  imposes  no  limitation  on  the 
firequency  with  which  an  Independent 
Fiduciary  or  a  Directing  Participant  may 
change  his  or  her  prescribed  asset 
allocation,  PaineWebber  reserves  the 
right  to  impose  reasonable  limitations. 

■'*In  the  case  of  a  Section  404(c)  Plan,  PMAS  will 
receive  electronically  from  the  Recordkeeper  each 
participant’s  investment  selections. 


11.  Depending  on  the  arrangement 
negotiated  with  PMAS,  PaineWebber 
will  provide  each  Independent 
Fiduciary  with  the  following 
information;  (a)  Written  confirmations 
of  each  purchase  and  redemption  of 
shares  of  a  Portfolio;  (b)  daily  telephone 
quotations  of  such  Plan’s  account 
balance;  (c)  a  monthly  statement  of 
account  specifying  the  net  asset  value  of 
a  Plan’s  assets  that  are  invested  in  such 
account;  and  (d)  a  quarterly,  written 
investment  performance  monitoring 
report. 

The  monthly  account  statement  will 
include,  among  other  information:  (a) 
cash  flow  and  transaction  activity 
during  the  month,  including  purchase, 
sale  and  exchange  activity  and 
dividends  paid  or  reinvested;  (b) 
unrealized  gains  or  losses  on  Portfolio 
shares  held;  and  (c)  a  summary  of  total 
earnings  and  capital  returns  on  the 
Plan’s  PACE  Program  Portfolio  for  the 
month  and  year-to-date.  The  quarterly 
investment  performance  report  will 
include,  among  other  information,  the 
following:  (a)  a  record  of  the 
performance  of  the  Plan’s  PACE 
Program  portfolio  for  the  quarter  and 
since  inception  showing  rates  of  return 
relative  to  comparative  market  indices 
(illustrated  in  a  manner  that  reflects  the 
effect  of  any  fees  for  participation  in  the 
PACE  Program  actually  incurred  during 
the  period)  '5;  (b)  an  investment  outlook 
summary  containing  market 
commentary;  and  (c)  the  Plan’s  actual 
PACE  Program  portfolio  with  a 
breakdown,  in  both  dollars  and 
percentages,  of  the  holdings  in  each 
Portfolio.  In  addition,  to  the  extent 
required  by  the  arrangement  negotiated 
with  the  Independent  Fiduciary,  the 
quarterly  performance  monitoring  report 
will  (a)  contain  an  analysis  and  an 
evaluation  of  a  Plan  investor’s  account 
to  assist  the  investor  to  ascertain 
whether  the  investment  objectives  are 
being  met,  and  (b)  recommend,  from 
time  to  time,  changes  in  Portfolio 
allocations.  The  quarterly  performance 
monitoring  report  is  described  in  the 
summary  of  the  PACE  Program 
contained  in  the  Trust  Prospectus. 

With  respect  to  a  Section  404(c)  Plan, 
the  quarterly  investment  performance 
report  transmitted  to  the  Independent 
Fiduciary  will  include  the  following 
aggregate  information  relative  to  the 
Undisclosed  Account  as  well  as  market 
commentary:  (a)  a  record  of  the 
performance  of  the  Plan’s  assets  and 
rates  of  return  as  compared  to  several 

'^The  comparative  index  is  a  blended  index  of 
the  individu^  Portfolio  indices  that  are  weighted 
by  the  allocation  percentages  corresponding  to 
those  holdings  that  make  up  the  investor’s  total 
investment  in  the  PACE  Ihogram. 
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appropriate  market  indices  (illustrated 
in  a  manner  that  reflects  the  effect  of 
any  fees  for  participation  in  the  PACE 
Program  actually  incurred  during  the 
period);  and  (b)  the  Plan’s  actual 
investment  portfolio  with  a  breakdown 
of  investments  made  in  each  Portfolio. 

As  to  each  Directing  Participant,  PMAS 
will  provide  information  to  be 
contained  in  the  quarterly  performance 
monitoring  report  to  such  participants. 

In  addition,  on  both  a  quarterly  and 
annual  basis,  commencing  with  the  flrst 
quarterly  report  due  after  this  notice  of 
proposed  exemption  is  issued, 
PaineWebber  will  provide,  as 
applicable,  an  Independent  Fiduciary  or 
a  Directing  Participant  with  written 
disclosures  of  (a)  the  total,  expressed  in 
dollars,  of  each  Portfolio’s  brokerage 
commissions  that  are  paid  to 
PaineWebber  and  its  affiliates;  (b)  the 
total,  expressed  in  dollars,  of  each 
Portfolio’s  brokerage  commissions  that 
are  paid  to  unrelated  brokerage  Arms;  (c) 
the  average  brokerage  commissions  per 
share  by  the  Trust  to  brokers  affiliated 
with  the  PaineWebber,  expressed  as 
cents  per  share;  and  (d)  the  average 
brokerage  commissions  per  share  by  the 
Trust  to  brokers  unrelated  to  the 
PaineWebber  and  its  afflliates, 
expressed  as  cents  per  share  for  any  year 
in  which  brokerage  commissions  are 
paid  to  PaineWebber  by  the  Trust 
Portfolios  in  which  a  Plan’s  assets  are 
invested. 

Further,  the  Independent  Fiduciary  or 
Directing  Participant,  as  applicable,  will 
have  access  to  a  PaineWebber 
Investment  Executive  for  the  discussion 
of  the  quarterly  performance  monitoring 
reports,  the  rebalancing  feature 
described  below  in  Representation  12  or 
any  questions  that  may  arise. 

12.  Depending  on  the  arrangement 
negotiated  with  PMAS,  for  any  investor 
who  so  directs  PMAS,  the  investor’s 
Trust  holdings  will  be  automatically 
rebalanced  on  a  periodic  basis  to 
maintain  the  investor’s  designated 
allocation  among  the  Portfolios.  PMAS 
will  receive  no  additional  compensation 
to  provide  this  service.  At  both  the 
Independent  Fiduciary  and  Directing 
Participant  levels,  the  rebalancing 
election  will  be  made  in  writing  or  in 
any  manner  permitted  by  the  Plan  (e.g., 
in  the  case  of  a  Section  404(c)  Plan, 
electronic  transmission  by  the 
Recordkeeper  to  PMAS  of  the  Directing 
Participant’s  election).  The  election  will 
be  accompanied  by  a  disclosure  that  is 
designed  to  provide  the  Independent 
Fiduciary  and  the  Directing  Participant, 
as  applicable,  with  an  understanding  of 
the  rebalancing  feature.  Disclosure  of 
the  rebalancing  feature  is  included  in 
the  Praspectus  for  the  PACE  Program 


which  will  be  provided  to  eadi 
Independent  Fiduciary  and  Directing 
Participant. 

It  is  currently  anticipated  that 
screening  will  be  performed  quarterly 
with  respect  to  the  PACE  Program 
accounts  for  which  the  investor  has 
elected  the  rebalancing  service  and  that 
rebalancing  will  be  performed  for  each 
such  account  where  any  Portfolio 
allocation  deviates  hrom  the  allocation 
prescribed  by  the  investor  by  the  agreed- 
upon  uniform  threshold.*®  The 
threshold  for  triggering  rebalancing  is  a 
percentage  (presently,  V-h  percent)  that 
has  been  established  by  PaineWebber 
and  is  applied  uniformly  to  all  accounts 
subject  to  rebalancing.  If  PaineWebber 
were,  in  the  future,  to  determine  that 
this  rmiform  threshold  should  be 
changed,  PMAS  would  notify  all 
investors  (including  Independent 
Fiduciaries  and  Directing  Participants) 
who  had  elected  the  rebalancing  feature. 
Then,  in  order  to  continue  to  provide 
this  service,  PMAS  would  need  to 
obtain  the  consent  of  each  such 
investor. 

The  applicants  note  that  rebalancing 
is  a  feature  that  an  investor  chooses  to 
apply  indefinitely  until  the  investor 
notifies  PaineWebber  that  it  wishes  to 
have  this  service  discontinued.  After 
rebalancing  has  been  discontinued,  an 
investor  may  reactivate  the  rebalancing 
service  by  notifying  PaineWebber  in 
writing. 

13.  PaineWebber  notes  that  not  all  of 
the  services  described  above  will  be 
provided  ro  every  Plan.  The  services 
that  will  be  provided  will  depend  on 
what  is  decided  upon  by  the 


“Currently,  with  regard  to  investors  who  have 
elected  the  rebalancing  feature,  rebalancing  is 
effected  by  an  automated,  mechanical  system  that, 
as  to  each  account:  (a)  Calculates  the  current 
allocation  for  each  Portfolio  based  on  the  quarter- 
end  net  asset  value;  (b)  compares  the  current 
allocation  for  each  Portfolio  with  the  allocation 
prescribed  by  the  investor;  (c)  identifies  for 
rebalancing  all  accounts  with  one  or  more  Portfolios 
whose  current  allocation  deviates  by  the  agreed- 
upon  threshold  from  the  allocation  prescribed  by 
the  investor;  and  (d)  for  each  account  which  has 
been  identified  for  rebalancing  pursuant  to  (aHc). 
(1)  calculates  the  dollar  difference  between  the 
current  allocation  and  thb  allocation  prescribed  by 
the  investor,  (2)  reduces  each  Portfolio  whose 
current  allocation  exceeds  the  allocation  prescribed 
by  the  investor  by  an  amount  equal  to  the  dollar 
difference  between  the  two  allocations,  and  (3) 
increases  each  Portfolio  whose  current  allocation  is 
less  than  the  allocation  prescribed  by  the  investor 
by  an  amount  equal  to  the  dollar  difference  between 
the  two  allocations.  This  rebalancing  is 
accomplished  by  automatically  exchanging,  in  the 
order  of  the  Portfolio’s  respective  CUSIP  numbers, 
a  dollar-equivalent  number  of  shares  of  each 
Portfolio  to  be  reduced  for  the  corresponding 
number  of  shares  of  a  Portfolio  to  be  increased  until 
the  current  allocation  is  equal  to  the  allocation 
prescribed  by  the  investor.  Valuation  of  the 
Portfolios  is  done  as  of  the  close  of  regular  trading 
on  the  NYSE  each  business  day. 


Independent  Fiduciary.  Assuming  the 
Independent  Fiduciary  requests  a 
reduction  in  the  level  of  services,  there 
will  be  no  corresponding  reduction  in 
the  fee  that  the  fiduciary  pays  PMAS. 
This  is  due  to  the  bundled  nature  of  the 
services  provided  in  the  PACE  Program. 
For  example,  if  the  Indeptendent 
Fiduciary  were  to  limit  die  number  of 
Portfolios  available  as  investment 
options  for  its  Plan  participants,  this 
might  be  deemed  a  reduction  in  the 
services  available  under  the  PACE 
Program  that  would  not  result  in  any 
reduction  in  the  applicable  Program  fee. 
Similarly,  under  the  PACE  Program,  an 
Independent  Fiduciary  of  a  Section 
404(c)  Plan  may  decide  for  its  own 
reasons  not  to  make  the  automatic 
rebalancing  service  available  to 
Directing  Participants.  Under  such 
circumstances,  PMAS  will  not  reduce 
its  fees  to  reflect  the  absence  of  the 
provision  of  rebalancing  services  to  the 
Plan.  Further,  under  the  particular 
arrangement  which  it  has  negotiated 
with  PMAS,  the  Independent  Fiduciary 
may  or  may  not  requdst  PaineWebber 
Investment  Executives  to  make 
presentations  or  be  available  to  meet 
with  Directing  Participants, 

Thus,  an  Independent  Fiduciary  may 
choose  all,  some  or  none  of  the  PACE 
Program’s  optional  services.  If  an 
Independent  Fiduciary  selects  all  of 
these  services,  the  Plan  will  incur  no 
greater  an  annual  fee  than  had  that 
Independent  Fiduciary  selected  some  or 
none  of  these  services.  The  absence  of 
a  reduction  in  fees  in  the  event  not  all 
services  are  requested  is  an  issue  that 
should  be  considered  by  the 
Independent  Fiduciary, Nonetheless, 
the  Applicants  represent  that  the 
reduction  in  the  types  of  services 
provided  will  not  cause  the  fees  paid  to 
PaineWebber  by  a  Plan  under  the  PACE 
Program  to  violate  section  408(b)(2)  of 
the  Act. 

14.  Plans  wishing  to  redeem  their 
Trust  shares  may  communicate  their 
requests  in  writing  or  by  telephone  to 
PMAS.  Redemption  requests  received  in 
proper  form  prior  to  the  close  of  trading 
on  the  NYSE  will  be  effected  at  the  net 
asset  value  per  share  determined  on  that 
day.  Redemption  requests  received  after 


■''In  this  regard,  the  Department  emphasizes  that 
it  expects  the  Independent  Fiduciary  to  consider 
prudently  the  relationship  of  the  fees  to  be  paid  by 
the  Plan  to  the  level  of  services  to  be  provided  by 
PaineWebber.  In  response  to  the  Department’s 
concern  over  this  matter,  PaineWebber  represents 
that  it  will  amend  the  Trust  Prospectus  to  include 
the  following  statement;  “Investors  who  are 
fiduciaries  or  otherwise,  in  the  process  of  making 
investment  decisions  with  respect  to  Plans,  should 
consider,  in  a  prudent  manner,  the  relationship  of 
the  fees  to  be  paid  by  the  Plan  along  with  the  level 
of  services  provided  by  PaineWebber.’’ 
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the  close  of  regular  trading  on  the  NYSE 
will  be  effected  at  the  net  asset  value  at 
the  close  of  business  of  the  next  day, 
except  on  weekends  or  holidays  when 
the  NYSE  is  closed.  A  Portfolio  will  be 
required  to  transmit  redemption 
proceeds  for  credit  to  an  investor’s 
account  with  PaineWebber  within  5 
business  days  after  receipt  of  the 
redemption  request.'*  In  the  case  trf an 
IRA  or  Keogh  Plan  investor, 
PaineWebber  will  not  hold  redemption 
proceeds  as  hee  credit  balances  and 
will,  in  the  absence  of  receiving 
investment  instructions,  place  all  such 
assets  in  a  money  market  fund  (other 
than  the  PACE  Money  Market 
Investments  Portfolio)  that  may  be 
affiliated  with  PaineWebber. In  the 
case  of  Plans  that  are  covered  by  Title 
I  of  the  Act,  the  redemption  proceeds 
will  be  invested  by  PaineWebber  in 
accordance  with  the  investment 
directions  of  the  Independent  Fiduciary 
responsible  for  the  management  of  the 
Plan’s  assets.  With  respect  to  a  Section 
404(c)  Plan,  the  treatment  of  such 
investment  will  depend  upon  the 
arrangement  for  participant  investment 
instructions  selected  by  the  Plan 
sponsor.  In  the  event  that  the 
Independent  Fiduciary  does  not  give 
other  investment  directions,  such  assets 
will  be  swept  into  a  no-load  money 
market  fund  that  may  be  affiliated  with 
PaineWebber.  No  brokerage  charge  or 
commission  is  charged  to  the 
participant  for  this  service. 

Due  to  the  high  costs  of  maintaining 
small  PACE  Program  (Plan)  accounts, 
the  Trust  may  redeem  all  Trust  shares 
held  in  a  PACE  Program  account  in 
which  the  Trust  shares  have  a  current 
value  of  $7,500  or  less  after  the  investor 
has  been  given  at  least  thirty  days  in 
which  to  purchase  additional  Trust 
shares  to  increase  the  value  of  the 
account  to  more  than  the  $7,500 
amount.  Proceeds  of  an  involuntary 
redemption  will  be  deposited  in  the 
investor’s  brokerage  account  unless 
PaineWebber  is  otherwise  instructed.^® 


'*PaineWebber  will  provide  clearance  (on  a  fully 
disclosed  basis],  settlement  and  other  back  office 
services  to  other  broker-dealers. 

’’The  applicants  are  not  requesting,  nor  is  the 
Department  proposing,  exemptive  relief  with 
respect  to  the  investment,  by  PaineWebber,  of 
redemption  proceeds  in  an  affiliated  money  market 
fund  where  the  Plan  investor  has  not  given 
investment  instructions.  The  applicants  represent 
that  to  the  extent  PaineWebber  is  considered  a 
fiduciary,  such  investments  will  comply  with  the 
terms  and  conditions  of  PTE  77-4.  However,  the 
Department  expresses  no  opinion  herein  on 
whether  such  transactions  are  covered  by  this  class 
exemption. 

“The  thirty  day  limit  does  not  restrict  a  Plan’s 
ability  to  redeem  its  interest  in  the  Trust.  The  thirty 
day  notice  period  is  provided  to  give  a  Plan  an 
opportunity  to  increase  the  value  of  the  assets  in  its 


15.  Through  the  PACE  Program, 
shares  of  a  Portfolio  may  be  exchanged 
by  an  investor  for  shares  of  another 
Portfolio  at  their  respective  net  asset 
values  and  without  the  payment  of  an 
exchange  fee.  However,  Portfolio  shares 
are  not  exchangeable  with  shares  of 
other  PaineWebber  group  of  funds  or 
portfolio  families. 

With  respect  to  brokerage  transactions 
that  are  entered  into  under  the  PACE 
Program  for  a  Portfolio,  such 
transactions  may  be  executed  through 
PaineWebber  and  other  affiliated  broker- 
dealers,  if  in  the  judgment  of  Mitchell 
Hutchins  or  the  Sub- Adviser,  as 
applicable,  the  use  of  such  broker-dealer 
is  likely  to  result  in  price  and  execution 
at  least  as  favorable,  and  at  a 
commission  charge  comparable  to  those 
of  other  qualified  broker-dealers. 

16.  Eacn  Portfolio  will  bear  its  own 
expenses,  which  generally  include  all 
costs  that  are  not  specifically  borne  by 
PaineWebber,  Mitchell  Hutchins  or  the 
Sub-Advisers.  Included  among  a 
Portfolio’s  expenses  will  be  costs 
incurred  in  connection  with  the 
Portfolio’s  organization,  investment 
management  and  administration  fees, 
fees  for  necessary  professional  and 
brokerage  services,  fees  for  any  pricing 
service,  the  costs  of  regulatory 
compliance  and  costs  associated  with 
maintaining  the  Trust’s  legal  existence 
and  shareholder  relations.  No  Portfolio, 
however,  will  impose  sales  charges  on 
purchases,  reinvested  dividends, 
deferred  sales  charges,  redemption  fees; 
nor  will  any  Portfolio  incur  distribution 
expenses.  Investment  management  fees 
payable  to  Mitchell  Hutchins  and  the 
Sub-Advisers  will  be  disclosed  in  the 
Trust  Prospectus. 

17.  As  to  each  Plan,  the  total  fees  that 
are  paid  to  PMAS  and  its  affiliates  will 
constitute  no  more  than  reasonable 
compensation.^'  In  this  regard,  for  its 
services  under  the  PACE  Program, 

PMAS  charges  an  investor  a  quarterly 
fee  for  asset  allocation  and  related 
services.  This  “outside  fee,’’  will  not  be 
more  than  1.50  percent  on  an  annual 
basis  of  the  maximum  annual  value  of 
the  assets  in  the  investor’s  PACE 
Program  account.  Such  fee  may  be  paid 
either  from  the  assets  in  the  account  or 
by  separate  check.  A  smaller  outside  fee 
may  be  charged  depending  on  such 
factors  as  the  size  of  the  PACE  Program 
account  (e.g.,  PACE  Program  accounts  in 
excess  of  $100,000),  the  number  of  Plan 
participants  or  the  number  of  PACE 


Plan  account  with  PaineWebber  to  an  amount  in 
excess  of  $7,500.  If  desired,  the  Plan  may  still 
follow  the  redemption  guidelines  described  above. 

The  applicants  represent  that  PMAS  and  its 
affiliates  will  not  receive  12b-l  Fees  in  connection 
with  the  transactions. 


Program  accounts.  The  outside  fee  is 
charged  directly  to  an  investor  and  is 
neither  affected  by  the  allocation  of 
assets  among  the  Portfolios  nor  by 
whether  an  investor  follows  or  ignores 
PMAS’s  advice.22  In  the  case  of  Plans, 
the  outside  fee  may  be  paid  by  the  Plan 
or  the  Plan  sponsor  or,  in  the  case  of 
IRAs  only,  the  fee  may  be  paid  by  the 
IRA  owner  directly. 

For  Plan  investors,  the  outside  fee 
will  be  payable  in  full  within  five 
business  days  (or  such  other  period  as 
may  be  required  under  applicable  law  or 
regulation)  after  the  trade  date  for  the 
initial  investment  in  the  Portfolios  and 
will  be  based  on  the  value  of  assets  in 
the  PACE  Program  on  the  trade  date  of 
the  initial  investment.  The  initial  fee 
payment  will  cover  the  period  firom  the 
initial  investment  trade  date  through  the 
last  calendar  day  of  the  subsequent 
calendar  quarter,  and  the  fee  will  be 
pro-rated  accordingly.  Thereafter,  the 
quarterly  fee  will  cover  the  period  from 
the  first  calendar  day  throu^  the  last 
calendar  day  of  the  current  calendar 
quarter.  The  quarterly  fee  will  be  based 
on  the  value  of  assets  in  the  PACE 
Program  measured  as  of  the  last 
calendar  day  of  the  previous  quarter, 
and  will  be  payable  on  the  fifth  business 
day  of  the  current  Quarter. 

If  additional  funos  are  invested  in  the 
Portfolios  during  any  quarter,  the 
applicable  fee,  pro-rated  for  the  number 
of  calendar  days  then  remaining  in  the 
quarter  and  covering  the  amount  of  such 
additional  funds,  shall  be  charged  and 
be  payable  five  business  days  later.  In 
the  case  of  redemptions  during  a 
quarter,  the  fee  shall  be  reduced 
accordingly,  pro-rated  for  the  number  of 
calendar  days  then  remaining  in  the 
quarter.  If  the  'net  fee  increase  or 
decrease  to  an  investor  for  additional 
purchases  and/or  redemptions  during 
any  one  quarter  is  less  than  $20,  the  fee 
increase  or  decrease  will  be  waived. 

In  addition,  for  investment 
management  and  administrative 
services  provided  to  the  Trust,  Mitchell 
Hutchins  will  be  paid.  fit)m  each 
Portfolio,  a  fee  which  is  computed  daily 
and  paid  monthly  at  an  annual  rate 
ranging  from  .35  percent  to  1.10  percent. 


“  PaineWebber  represents  that  the  outside  fee 
will  not  be  imposed  on  the  accounts  of  the  Paine 
Webber  Group  and  its  subsidiaries,  including 
PaineWebber.  PMAS,  Mitchell  Hutchins  or  their 
subsidiaries,  accounts  of  their  immediate  families 
and  IRAs  and  certain  employee  pension  benefit 
plans  for  these  persons.  The  applicants  state  that 
this  fee  will  be  waived  to  encourage  employees  to 
invest  in  PaineWebber,  although  PaineWebber 
reserves  the  right  to  impose  such  fees.  However, 
with  respect  to  IRAs  or  Plans  maintained  by 
PaineWebber  or  its  afliliates  for  their  employees, 
the  applicants  assert  that  such  waiver  would  be 
required  by  PTE  77-3. 
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of  which  the  management  fee 
component  ranges  from  .15  percent  to 
.90  percent  on  an  annual  basis,  of  each 
Portfolio’s  average  daily  net  assets 
depending  upon  the  Portfolio’s 
objective.23  From  these  management 
fees,  Mitchell  Hutchins  will  compensate 
the  applicable  Sub-Adviser.  This 
“inside  fee,”  which  is  the  difference 
between  the  individual  Portfolio’s  total 
management  fee  and  the  fee  paid  by 
Mitchell  Hutchins  to  the  Sub-Adviser, 
will  vary  from  the  annual  rate  of  .15 
percent  to  .40  percent  depending  on  the 


Portfolio.  With  the  exception  of  the 
PACE  Money  Market  Investments 
Portfolio  from  which  Mitchell  Hutchins 
is  paid  a  management  fee  of  15  basis 
points,  Mitchell  Hutchins  is  retaining  20 
basis  points  as  a  management  fee  from  * 
each  remaining  single  Portfolio  on 
investment  assets  attributable  to  the 
Plans.  Pursuant  to  Transfer  Agency  and 
Service  Agreements  with  the  Trust, 
PFPC  and  State  Street  will  be  paid 
annual  fees  of  $350,000  and  $650,000, 
respectively,  for  transfer  agent  and 
custodial  services. 


PACE  Money  Market  Investments . 

PACE  Government  Securities  Fixed  Income  Investments  .... 

PACE  Intermediate  Fixed  Income  Investments . 

PACE  Strategic  Fixed  Income  Investments  . 

PACE  Municipal  Rxed  Income  Investments  . 

PACE  Global  Fixed  Income  Investments  . 

PACE  Large  Company  Value  Equity  Investments  . 

PACE  Large  Company  Growth  Equity  Investments . 

PACE  Small/Medium  Company  Value  Equity  Investments  ... 
PACE  Small/Medium  Company  Growth  Equity  Investments 

PACE  International  Equity  Investments . 

PACE  International  Emerging  Markets  Investments  . 


18.  The  management  fees  that  are  paid 
at  the  Portfolio  level  to  Mitchell 
Hutchins  and  the  Sub-Advisers  are  set 
forth  in  the  following  table.  For 
purposes  of  the  table,  Mitchell  Hutchins 
and  a  Sub- Adviser  are  referred  to  as 
“MH”  and  “SA,”  respectively.  As  noted 
in  the  table,  the  sum  of  the  management 
fees  retained  by  Mitchell  Hutchins  and 
the  Sub-Adviser  with  respect  to  a 
Portfolio  will  equal  the  total 
management  fee  paid  by  that  Portfolio. 


MH  man¬ 
agement 
fee  (per¬ 
cent) 

SA  retained 
fee  (per¬ 
cent) 

MH  retained 
fee  (per¬ 
cent) 

.15 

.00 

.15 

.50 

.25 

.25 

.40 

.20 

.20 

.50 

.25 

.25 

.40 

.20 

.20 

.60 

.35 

.25 

.60 

.30 

.30 

.60 

.30 

.30 

.60 

.30 

.30 

.60 

.30 

.30 

.70 

.40 

.30 

.90 

.50 

.40 

PMAS  is  offsetting,  quarterly,  against 
the  outside  fee  such  amounts  as  is 
necessary  to  ensure  that  Mitchell 
Hutchins  retains  no  more  than  20  basis 
points  as  a  management  fee  from  any 
Portfolio  on  investment  assets 
attributable  to  any  Plan.^-* 

The  administrative  services  fee 
payable  to  Mitchell  Hutchins  is  not 
being  offset  against  the  outside  fee. 
Instead,  that  fee  is  being  retained  by 
Mitchell  Hutchins. 

19.  The  following  example 
demonstrates  the  operation  of  the  fee 
offset  mechanism,  the  calculation  of  the 
net  inside  fee,  and  the  calculation  of  the 


total  of  a  Plan  investor’s  net  outside  fee 
and  share  of  the  investment 
management  fees  paid  by  the  Portfolios 
a  given  calendar  quarter  or  year: 

Assume  that  as  of  September  30, 1995,  the 
net  asset  value  of  Trust  Portfolio  shares  held 
by  a  Plan  investor  was  $1,000.  Investment 
assets  attributable  to  the  Plan  were 
distributed  among  five  Trust  Portfolios:  (1) 
PACE  Money  Market  Investments  in  which 
the  Plan  made  a  $50  investment  and  from 
which  Mitchell  Hutchins  would  retain  an 
inside  fee  of  .15  percent;  (2)  PACE 
Intermediate  Fixed  Income  Investments  in 
which  the  Plan  made  a  $200  investment  and 
from  which  Mitchell  Hutchins  would  retain 
an  inside  fee  of  .20  percent;  (3)  PACE  Large 


Company  Value  Equity  Investments  in  which 
the  Plan  made  a  $250  investment  and 
Mitchell  Hutchins  would  retain  an  inside  fee 
of  .30  percent;  (4)  PACE  Small/Medium 
Company  Growth  Equity  Investments  in 
which  the  Plan  made  a  $250  investment  and 
Mitchell  Hutchins  would  be  entitled  to 
receive  an  inside  fee  of  .30  percent;  and  (5) 
PACE  International  Equity  Investments  in 
which  the  Plan  made  a  $250  investment  and 
Mitchell  Hutchins  would  be  entitled  to 
receive  an  inside  fee  of  .30  percent. 

Assiune  that  the  Plan  investor  pays  an 
outside  fee  of  1.50  percent  so  that  the  total 
outside  fee  for  the  calendar  quarter  October 
1  through  December  31,  prior  to  the  fee 
offset,  would  be  as  follows; 


Portfolio 

Amount  in¬ 
vested 

Maximum  out¬ 
side  quarterly 
fee 

PACE  Money  Market  Investments . . . 

$50 

1.50%  (.25) 

PACE  Intermediate  Fixed  Income  Investments . 

200 

1.50%  (.25) 

PACE  Large  Company  Value  Equity  Investments  . 

PACE  Small/Medium  Company  Growth  Equity  Investments  . 

250 

250 

1.50%  (.25) 
1.50%  (.25) 

PACE  International  Equity  Investments . 

Total  Outside  Fee  Per  Quarter . 

250 

1  000 

1.50%  (.25) 

$0.1875 

.7500 

.9375 

.9375 

.9375 

3.7500 


Under  the  proposed  fee  offset,  the  outside 
fee  chaiged  to  the  Plan  must  be  reduced  by 


a  Reduction  Factor  to  ensure  that  Mitchell 
Hutchins  retains  an  inside  fee  of  no  more 


than  20  basis  points  from  each  of  the 
Portfolios  on  investment  assets  attributable  to 


“The  fees  payable  to  Mitchell  Hutchins  under  its 
investment  management  and  administration 
agreement  with  the  Trust  are  comprised  of  two 
components.  One  component  is  for  administrative 
services  provided  to  each  Portfolio  at  the  annual 
rate  of  .20  percent  of  each  Portfolio’s  net  assets.  The 


second  component  is  for  investment  management 
and  related  services  provided  to  each  Portfolio.  The 
annualized  fee  range  here  is  from  .15  percent  to  .90 
percent  of  the  Portfolio’s  average  daily  net  assets. 

“PaineWebber  asserts  that  it  chose  20  basis 
points  as  the  maximum  net  fee  retained  for 


management  services  rendered  to  the  Portfolios 
because  this  amount  represents  the  lowest 
percentage  management  fee  charged  by 
PaineWebber  among  the  Portfolios  (excluding  the 
PACE  Money  Market  Investments  Portfolio  for 
which  a  fee  of  15  basis  points  will  be  charged). 
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the  Plan.  The  following  table  shows  the  Reduction  Factor  as  applied  to  each  of  the 

Portfolios  comprising  the  Trust: 


Portfolio 


PACE  Money  Market  Investments . . . 

PACE  Government  Securities  Fixed  Income  Investments . 

PACE  Intermediate  Fixed  Income  Investments . 

PACE  Strategic  Fixed  Income  Investments  . 

PACE  Municipal  Fixed  Income  Investments  . 

PACE  Global  Fixed  Income  Investments  . 

PACE  Large  Company  Value  Equity  Investments  . 

PACE  Large  Company  Growth  Equity  Investments . 

PACE  Small/Medium  Company  Value  Equity  Investments . ♦. 

PACE  Small/Medium  Company  Growth  Equity  Investments  . 

PACE  International  Equity  Investments . 

PACE  International  Emerging  Markets  Investments  . 


MH  retained 
fee 

(percent) 

Maximum 

MHfee 

(percent) 

Reduction 

factor 

(percent) 

.15 

.15 

.00 

25 

.20 

.05 

20 

.20 

.00 

.25 

.20 

.05 

.20 

.20 

.00 

.25 

.20 

.05 

.30 

.20 

.10 

.30 

.20 

.10 

.30 

.20 

.10 

.30 

.20 

.10 

.30 

.20 

.10 

.40 

.20 

.20 

Under  the  proposed  fee  offset,  a  Reduction 
Factor  of  .10  percent  is  applied  against  the 
quarterly  outside  fee  with  respect  to  the 
value  of  Plan  assets  that  have  been  invested 
in  PACE  Large  Company  Value  Equity 
Investments,  PACE  Small/Medium  Company 
Growth  Equity  Investments  and  PACE 
International  Equity  Investments.  As  noted 
above,  the  PACE  Money  Market  Investments 
Portfolio  and  the  PACE  Intermediate  Fixed 
Income  Investments  Portfolio  do  not  require 
the  application  of  a  Reduction  Factor  because 
the  management  fee  retained  by  Mitchell 
Hutchins  for  managing  these  Portfolios  does 
not  exceed  20  basis  points.  Therefore,  the 
quarterly  offset  for  the  plan  investor  is 
computed  as  follows: 

(.25)  1($250).10%  +  ($250).10%  + 

($250).10%|  =  $0.1875  or  $.19. 

In  the  foregoing  example,  if  the  Plan 
investor  elects  to  receive  an  invoice  directly, 
the  Plan  investor  would  be  mailed  a 
statement  for  its  PACE  Program  account  on 
or  about  October  15, 1995.  This  statement 
would  show  the  outside  fee  to  be  charged  for 
the  calendar  quarter  October  1  through 
December  31,  as  adjusted  by  subtracting  the 
quarterly  offset  from  the  quarterly  outside  fee 
as  determined  above.  The  net  quarterly 
outside  fee  that  would  be  paid  to  PMAS 
would  be  determined  as  follows: 

$3.75  -  $.19  =  $3.56. 

The  Plan  investor  that  elects  to  receive  an 
invoice  directly  would  be  asked  to  pay  the 
outside  fee  for  that  quarter  within  30  days  of 
the  date  on  which  the  statement  was  mailed 
(e.g.,  November  15, 1995).  If  the  outside  fee 
were  not  paid  by  that  date,  PMAS  would 
debit  the  account  of  the  Plan  investor  (as 
with  other  investors)  for  the  amount  of  the 
outside  fee  (pursuant  to  the  authorization 
contained  in  the  PACE  Program  Investment 
Advisory  Agreement,  and  as  described  in  the 
PACE  Program  Description  appended  to  the 
Prospectus).^  A  Plan  investor  that  elects  to 


"  PaineWebber  explains  that  the  foregoing 
example  illustrates  the  fact  that  Plan  investors  will 
get  the  benefit  of  the  fee  offset  contemporaneously 
upon  the  payment  of  the  outside  fee.  Because  the 
inside  fee  is  paid  monthly  and  the  fee  offset  is 
computed  quarterly,  the  applicants  also  explain  that 
PMAS  does  not  receive  the  benefit  of  a  “float”  as 
a  result  of  such  calculations  because  the  fee  offset 
will  always  be  realized  no  later  than  the  time  that 


have  the  outside  fee  debited  from  its  account 
would  receive,  in  November,  a  statement  as 
of  October  31  refleck’ng  the  outside  fee  and 
the  quarterly  offset  therefrom. 

Assuming  the  Plan  investor’s  investment  in 
and  allocation  among  the  Portfolios  remains 
constant  throughout  the  quarter,  (a)  the  Plan 
investor’s  fees  for  the  quarter  for  asset 
allocation  and  related  services  provided  by 
PMAS  (net  outside  fee)  an<i(b)  the  fees  paid 
by  the  Portfolios  for  investment  management 
services  provided  by  Mitchell  Hutchins 
(inside  fee)  would  as  follows: 

$3.56  (net  outside  fee)+(.25) 

[($50+$200+$25(H-$2S(H$250).20%| 
(administrative  services  fee)+(.25) 
(($50).15%  +  ($200).20%  +  ($250  +  $250 
+  $250).30%|  (inside  fee)  =  $4.74. 

Assuming  the  Plan  investor’s  investment  in 
and  allocation  among  the  Portfolios  remains 
constant  throughout  the  year,  the  total  net 
outside  fee  and  inside  fee  borne  by  the  Plan 
investor  for  the  year  would  be  as  follows: 
4(($4.74)  =  $18.96  or  1.89%  per  $1,000 
invested. 

20.  PaineWebber  notes  that  a  potential 
conflict  may  exist  by  reason  of  the 
variance  in  retained  inside  fees  between 
the  different  Portfolios.  For  example, 
Mitchell  Hutchins  will  retain  a  lower 
inside  fee  with  respect  to  assets  invested 
in  the  PACE  Money  Market  Investments 
Portfolio  than  all  other  Portfolios. 
PaineWebber  recognizes  that  this  factor 
could  result  in  the  recommendation  of 

a  higher  fee-generating  Portfolio  to  an 
investing  Plan.  Nonetheless,  PMAS  will 
be  subje^  to  and  intends  to  comply 
fully  with  the  standards  of  fiduciary 
duty  that  require  that  it  act  solely  in  the 
best  interest  of  the  Plan  when  making 
investment  recommendations. 

21.  The  books  of  the  Trust  will  be 
audited  annually  by  independent, 
certified  public  accountants  selected  by 


the  outside  fee  is  paid.  Since  the  inside  fee  is  paid 
at  the  end  of  each  calendar  month,  the  applicants 
further  explain  that  Plan  investors  will  realize  the 
full  beneflt  of  the  offset  before  the  time  that  the 
inside  fee  is  paid  for  the  second  and  third  months 
of  the  calendar  quarter. 


the  Trustees  and  approved  by  the 
investors.  All  investors  will  receive 
copies  of  an  audited  hnancial  report  no 
later  than  sixty  days  after  the  close  of 
each  Trust  fiscal  year.  All  Trust 
financial  statements  will  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles  and  relevant 
provisions  of  the  federal  securities  laws. 
The  books  and  financial  records  of  the 
Trust  will  be  open  for  inspection  by  any 
investor,  including  the  Department,  the 
Service  and  SEC,  at  all  times  during 
regular  business  hours. 

22.  In  summary,  it  is  represented  that 
the  transactions  will  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  bemuse: 

(a)  The  investment  of  a  Plan’s  assets 
in  the  PACE  Program  will  be  made  and 
approved  by  a  Plan  fiduciary  or 
participant  that  is  independent  of 
PaineWebber  and  its  affiliates  such  that 
the  Independent  Fiduciary  or  Directing 
Participant  will  maintain  complete 
discretion  with  respect  to  participating 
in  the  PACE  Program. 

(b)  An  Independent  Fiduciary  or 
Directing  Participant  will  have  full 
discretion  to  redeem  his  or  her  shares  in 
the  Trust. 

(c)  No  Plan  will  pay  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Trust  and 
PMAS  nor  will  its  affiliates  receive  12b- 
1  Fees  in  connection  with  the 
transactions. 

(d)  Prior  to  making  an  investment  in 
the  PACE  Program,  each  Independent 
Fiduciary  or  Directing  Participant  will 
receive  offering  materials  and 
disclosures  from  PMAS  which  disclose 
all  material  facts  concerning  the 
purpose,  fees,  structure,  operation,  risks 
and  participation  in  the  PACE  Program. 

(e)  PMAS  will  provide  written 
documentation  to  an  Independent 
Fiduciary  or  Directing  Participant  of  its 
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recommendations  or  evaluations  based 
upon  objective  criteria. 

(f)  With  the  exception  of  Mitchell 
Hutchins  which  will  manage  the  PACE 
Money  Market  Investments  Portfolio, 
any  Sub-  Adviser  appointed  to  exercise 
investment  discretion  over  a  Portfolio 
will  always  be  independent  of 
PaineWebber  and  its  and  its  affiliates. 

(g)  The  quarterly  investment  advisory 
fee  that  is  paid  by  a  Plan  to  PMAS  for 
investment  advisory  services  rendered 
to  such  Plan  will  be  offset  by  such 
amount  as  is  necessary  to  assure  that 
Mitchell  Hutchins  retains  20  basis 
points  from  any  Portfolio  (with  the 
exception  of  the  PACE  Money  Market 
Investments  Portfolio)  on  investment 
assets  attributable  to  the  Plan  investor. 
However,  the  quarterly  fee  paid  to 
Mitchell  Hutchins  for  administrative 
services  will  be  retained  by  Mitchell 
Hutchins  and  will  not  be  offset  against 
the  outside  fee. 

(h)  Each  participating  Plan  will 
receive  copies  of  the  Trust’s  semi¬ 
annual  and  annual  report  which  will 
include  financial  statements  for  the 
Trust  that  have  been  prepared  by 
independent,  certified  public 
accountants  and  investment 
management  fees  paid  by  each  Portfolio. 

(i)  On  a  quarterly  and  annual  basis, 
PaineWebber  will  provide  written 
disclosures  to  an  Independent  Fiduciary 
or,  if  applicable,  Directing  Participant, 
with  respect  to  (1)  the  total,  expressed 
in  dollars,  of  each  Portfolio’s  brokerage 
commissions  that  are  paid  to 
PaineWebber  and  its  affiliates;  (2)  the 
total,  expressed  in  dollars,  of  each 
Portfolio’s  brokerage  commissions  that 
are  paid  to  unrelated  brokerage  firms; 

(3)  the  average  brokerage  commissions 
per  share  by  the  Trust  to  brokers 
affiliated  with  the  PaineWebber, 
expressed  as  cents  per  share;  and  (4)  the 
average  brokerage  commissions  per 
share  by  the  Trust  to  brokers  unrelated 
to  the  PaineWebber  and  its  affiliates, 
expressed  as  cents  per  share  for  any  year 
in  which  brokerage  commissions  are 
paid  to  PaineWebber  by  the  Trust 
Portfolios  in  which  a  Plan’s  assets  are 
invested. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Herzog,  Heine,  Geduld,  Inc.,  Located  in 
New  York,  New  York 

(Application  No.  D-10018] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 


procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  extension  of  credit  between 
Herzog,  Heine,  Geduld,  Inc.  (HHG)  and 
various  individual  retirement  accounts 
for  which  HHG  serves  as  passive  trustee 
or  custodian  (the  HHG  IRA  or  HHG 
IRAs)  resulting  from  the  proposed  in- 
kind  transfer  to  HHfc  IRAs  at  the^ 
direction  of  the  owners  of  such  HHG 
IRAs  of  certain  senior  subordinated 
notes  (the  Notes)  issued  by  HHG,  and 
thereafter  the  holding  of  such  Notes  by 
the  HHG  IRAs;  provided  that:  (1) 
officers,  directors,  and  employees  in 
HHG  who  are  also  owners  of  HHG  IRAs 
do  not  participate  in  the  proposed 
transactions;  (2)  the  owners  of  the  HHG 
IRAs  have  exclusive  responsibility  and 
control  over  the  investment  of  the  assets 
of  such  accounts;  (3)  HHG  has  no 
discretionary  authority  or  control  with 
respect  to  the  iiA^estment  of  the  assets 
of  the  HHG  IRAs  involved  in  the 
proposed  transactions,  nor  does  HHG 
render  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets;  (4)  a  separate 
accounting  of  the  assets  in  the  HHG 
IRAs,  including  the  Notes  which  have 
been  acquired  by  such  accounts,  will  be 
maintained  by  HHG;  (5)  the  value  of  the 
Notes  in  each  HHG  IRA  will  at  no  time 
exceed  25  percent  (25%)  of  the  value  of 
the  assets  of  each  HHG  IRA;  (6)  the  HHG 
IRAs  will  pay  no  fees  or  commissions  in 
connection  with  the  transactions;  and 
(7)  the  combined  total  of  all  fees 
received  by  HHG  for  the  provision  of 
services  to  the  HHG  IRAs  is  not  in 
excess  of  “reasonable  compensation” 
within  the  meaning  of  section 
4975(d)(2)  of  the  Code.ze 

Surnmary  of  Facts  and  Representations 

1.  HHG  is  a  full  service  broker/dealer, 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934.  HHG 
also  provides  fully  disclosed  clearing 
services  to  other  broker/dealers.  HHG  is 
a  member  of  the  New  York  Stock 
Exchange  (NYSE)  and  is  a  leading 
market  maker  in  NASDAQ  and  over-the- 
counter  securities.  As  of  September  29, 
1995,  HHG  bad  total  liabilities  of  $746.1 
million,  shareholders’  equity  of  $107.5 
million  and  $31.9  million  in  liabilities 


“Pursuant  to  29  CFR  2510.3-2(d).  the  HHG  IRAs 
are  not  within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act,  pursuant  to  section  4975  of  the  Code. 


subordinated  to  the  claims  of  general 
creditors. 

2.  It  is  represented  that  HHG  has  for 
many  years  offered  individual 
retirement  accounts  to  its  customers.  In 
this  regard,  HHG  has  been  approved, 
since  February  11, 1982,  by  the  Internal 
Revenue  Service  to  serve  as  a  passive 
trustee  or  custodian  for  individual 
retiremlent  accounts,  Keoghs,  and 
custodial  accounts  established  under 
section  403(b)(7)  of  the  Code.  In  its 
capacity  as  a  custodian,  HHG  is  a 
disqualified  person  with  respect  to  the  . 
HHG  IRAs,  pursuant  to  section 
4975(e)(2)  of  the  Code. 

It  is  represented  that  HHG  has 
considerable  experience  in  dealing  with 
individual  retirement  accounts  that 
contain  investments  of  all  types, 
including  debt  instruments.  As  of 
January  25, 1995,  HHG  maintained 
approximately  8,000  individual 
retirement  accounts  for  its  customers 
representing  approximately  $365 
million  dollars  in  assets. 

3.  In  1992  and  1993,  HHG  issued  the 
Notes  which  are  the  subject  of  this 
proposed  exemption  in  minimum  face 
amounts  on  each  of  the  Notes  of 
$250,000.  The  Notes  issued  in  1992  pay 
interest  quarterly  at  the  annual  rate  of 
11  percent  (11%)  on  an  aggregate 
principal  amount  of  $7,500,000.  The 
Notes  issued  in  1993  pay  interest 
quarterly  at  the  annual  rate  of  10 
percent  (10%)  on  an  aggregate  principal 
amount  of  $7,500,000.  It  is  represented, 
as  of  February  19, 1996,  that  HHG  had 
made  all  interest  payments  to  the 
holders  of  the  Notes.  The  Notes  were 
issued  for  a  term  of  five  (5)  years  each. 

In  this  regard,  the  maturity  date  for  the 
Notes  issued  in  1992  is  January  1, 1997, 
and  the  maturity  date  for  the  Notes 
issued  in  1993,  is  April  1, 1998.  The 
Notes  will  pay  principal  in  a  balloon 
payment  at  maturity.  The  Notes  are 
described  as  Senior  Subordinated  Notes 
of  HHG.  In  this  regard,  the  Notes  are 
unsecured,  rank  equally  with  all  other 
outstanding  subordinated  debt  of  HHG, 
and  are  subordinate  to  any  senior  claim 
of  present  or  future  creditors  of  HHG.  A 
senior  claim  is  defined  as  any  present  or 
future  obligation  of  HHG,  except  those 
obligations  which  are  the  subject  of 
subordination  agreements. 

The  Notes  were  only  offered  for  sale 
to  investors  who  met  the  “accredited 
investor”  net  worth  and  income 
standards  described  in  Regulation  D, 
promulgated  under  the  Securities  Act  of 
1933.27  It  ig  represented  that  the  Notes 


*7  In  general,  the  “accredited  investor"  net  worth 
and  income  standards  described  in  Regulation  D 
promulgated  under  the  Securities  Act  of  1933 
provide  that  an  “accredited  investor”  is  one  of  the 
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were  acquired  by  all  investors  at  face 
value,  and  were  purchased  in  the  same 
manner  and  on  the  same  terms  by  all 
investors.  It  is  represented  that  potential 
investors  in  the  Notes  received  certain 
disclosiu^s  prior  to  making  the 
investment.  Such  disclosures  included, 
among  other  things,  an  outline  of  the 
nature  of  the  Notes,  a  description  of  the 
risk  factors  involved  in  investing  in  the 
Notes,  and  detailed  financial  disclosures 
about  HHG.  It  is  represented  that  each 
investor  acknowledged  receipt  of  these 
disclosures  in  writing.  In  addition,  it  is 
represented  that  prior  to  acquiring  the 
Notes,  each  purchaser  certified  in 
writing  that  the  “accredited  investor” 
net  worth  and  income  standards  had 
been  satisfied. 

It  is  represented  that  the  entirety  of 
the  Notes  has  been  issued  and  are  being 
held  by  individual  investors  and  by 
individual  retirement  accounts 
unrelated  to  HHG.  In  this  regard, 
approximately  90  percent  (90%)  of  the 
Notes  were  sold  to  customers  other  than 
owners  of  individual  retirement 
accounts,  and  at  least  50  percent  (50%) 
of  the  Notes  are  held  by  persons 
independent  of  HHG  and/or  the  HHG 
IRAs. 

There  is  no  public  trading  market  for 
the  Notes.  The  Notes  are  not  registered 
under  the  Securities  Act  of  1933, 
because  the  Notes  are  issued  to 
“accredited  investors;”  and  therefore, 
are  exempt  from  registration,  pursuant 
to  an  exemption  described  in  section 
4(2)  and/or  section  3(b)  of  the  Securities 
Act  of  1933  and  by  Regulation  D.  The 
Notes  may  not  be  sold  or  transferred, 
except  in  a  transaction  exempt  from  the 
registration  requirements  of  federal  and 
state  securities  laws.  In  addition,  the 
Notes  may  not  be  sold  or  transferred, 
unless  HHG  is  furnished  with  a 
satisfactory  opinion  of  counsel  to  the 
effect  that  an  exemption  from  the 
registration  requirements  of  federal  and 
state  securities  laws  is  available. 

Further,  any  proposed  sale  to  another 
member  of  the  NYSE  is  subject  to  a  right 
of  first  refusal  by  HHG. 

4.  In  1992  and  1993  when  the  Notes 
were  issued,  HHG  offered  them  for 
purchase  by  certain  of  its  customers. 
However,  the  owners  of  HHG  IRAs  who 
met  the  “accredited  investor”  standards 
were  not  permitted  to  acquire  the  Notes, 
because  HHG  believed  that  prohibited 

following:  (a)  an  individual  with  a  net  worth  (or 
joint  net  worth  with  a  spouse]  in  excess  of 
$1,000,000;  (b)  an  individual  who  had  an 
individual  income  in  excess  of  $200,000  in  each  of 
the  two  most  recent  years  or  joint  income  with  that 
person’s  spouse  in  excess  of  $300,000  in  each  of 
those  years,  and  has  a  reasonable  expectation  of 
reaching  the  same  income  level  in  the  current  year; 
or  (c]  a  trust  with  total  assets  in  excess  of 
$5,000,000. 


transactions  would  arise,  if  the  owners 
of  such  accounts  were  to  direct  HHG, 
the  custodian  of  such  HHG  IRAs,  to 
purchase  the  Notes  on  behalf  of  the 
HHG  IRAs  with  funds  firom  such  HHG 
IRAs.  Instead,  HHG  suggested  that  the 
owners  of  HHG  IRAs  who  were 
interested  in  purchasing  the  Notes  for 
their  accounts  set  up  other  individual 
retirement  accounts  with  other 
custodians  or  trustees  (the  Non-HHG 
IRAs  or  the  Non-HHG  IRA)  and  then 
arrange  for  these  Non-HHG  IRAs  to 
purchase  the  Notes.  Accordingly,  it  is 
represented  that  some  owners  of  HHG 
IRAs  transferred  funds  from  their  HHG 
IRAs  into  Non-HHG  IRAs  at  other 
brokerage  firms  or  banks  and  directed 
the  trustees  or  custodians  of  such  Non- 
HHG  IRAs  to  purchase  the  Notes.^® 

HHG  believes  that  the  HHG  IRAs 
which  transferred  funds  fium  their  HHG 
IRAs  to  Non-HHG  IRAS  in  order  to 
purchase  the  Notes  contained  assets 
with  an  aggregate  fair  market  value  of 
$4,400,000.  It  is  estimated  that  for  the 
average  owner  of  a  Non-HHG  IRA  the 
Notes  constituted  less  than  30  percent 
(30%)  of  the  total  assets  of  such  owner’s 
account. 

5.  HHG  seeks  to  permit  the 
acquisition  and  holding  of  the  Notes  by 
the  HHG  IRAs.  In  order  to  accomplish 
this  goal,  the  owners  of  the  Non-HHG 
IRAs  would  transfer  assets  that  include 
the  Notes  firom  the  Non-HHG  IRAs  into 
the  HHG  IRAs.  It  is  anticipated  that  the 
Notes  would  be  transferred  in  kind  at 
the  direction  of  the  owners  of  the  Non- 
HHG  IRAs  ft-om  the  current  trustee  of 
the  Non-HHG  IRAs  to  HHG.  It  is 
represented  that  such  transfers  will  be 
direct  custodian  to  custodian  transfers. 
In  this  regard,  each  holder  of  a  Non- 
HHG  IRA  who  wishes  to  transfer  the 
assets  in  such  account  to  the 
custodianship  of  HHG  will  complete 
and  sign  a  customer  account  transfer 
form,  and  direct  that  the  assets  be 
transferred  in  kind  firom  the  former 
custodian  of  the  Non-HHG  IRA  to  HHG. 

6.  HHG  believes  the  transactions 
described  in  the  paragraph  above  may 
be  prohibited,  pursuant  to  section 
4975(c)  of  the  Code  in  that  such 
transactions  may  result  in  a  direct  or 

The  Department  expresses  no  opinion  herein, 
as  to  whether  the  prohibited  transactions 
provisions,  as  set  forth  in  section  4975  of  the  Code, 
have  been  violated  in  connection  with  the  purchase 
of  the  Notes  by  the  Non-HHG  IRAs  at  the  direction 
of  the  owners  of  such  accounts  who  are  also 
ofTicers,  directors,  or  employees  of  HHG  and  the 
subsequent  holding  of  the  Notes  in  such  Non-HHG 
IRAs  by  trustees  or  custodians  other  than  HHG.  The 
Department  notes  that  the  proposed  relief  is  limited 
to  the  transactions  described  herein,  and  no  relief 
has  been  provided  in  connection  with  the 
acquisition  and  holding  of  the  Notes  by  the  Non- 
HHG  IRAs. 


indirect  lending  of  money  or  other 
extension  of  cr^it  between  a  plan  and 
a  disqualified  person  with  respect  to 
such  plan.  Accordingly,  HHG  seeks 
exemptive  relief  from  the  prohibited 
transaction  provisions,  as  set  forth  in 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code. 

7.  It  is  represented  that  the  proposed 
transactions  would  be  in  the  interest  of 
the  afiected  HHG  IRAs,  in  that  owners 
of  the  HHG  IRAs  would  not  need,  solely 
for  the  purpose  of  acquiring  and  holding 
the  Notes,  to  incur  the  additional 
custodial  fees  and  other  expenses 
related  to  maintaining  the  Non-HHG 
IRAs.  In  this  regard,  it  is  represented 
that  HHG  charges  for  an  HHG  IRA  a 
custodial  fee  of  $25  annually ,2®  which 
HHG  maintains  is  considerable  less  than 
the  amount  charged  by  trustees  or 
custodians  of  the  Non-HHG  IRAs  which 
currently  hold  the  Notes. 

8.  It  is  represented  that  the  proposed 
transactions  would  be  protective  of  the 
rights  of  participants  in  the  HHG  IRAs 
and  their  beneficiaries,  in  that  the 
percentage  of  the  assets  of  the  HHG 
IRAs  involved  in  the  Notes  will  at  no 
time  exceed  25  percent  (25%)  of  the 
value  of  the  assets  of  such  accounts. 

Further,  it  is  represented  that  HHG 
has  no  discretion  to  direct  any 
investment  of  any  HHG  IRA  which  will 
be  involved  in  the  proposed 
transactions.  Under  the  terms  of  the 
HHG  IRAs,  the  owners  of  such  accounts, 
as  fiduciaries,  have  exclusive 
responsibility  for  and  control  over  the 
investment  of  the  assets  of  such 
accounts.  In  this  regard,  it  is  represented 
that  the  owners  of  file  Non-HHG  IRAs 
which  purchased  the  Notes  are 
sophisticated  investors  who,  in  most 
cases,  are  long  standing  customers  of 
HHG  and  are  familiar  with  the  firm.  It 
is  represented  that  the  owners  of  the 
Non-HHG  IRAs  made  the  original 
decision  to  purchase  the  Notes  with  the 
assets  in  the  Non-HHG  IRAs,  and,  if  the 
proposed  exemption  is  granted,  the 
same  individuals  who  are  also  the 
owners  of  the  HHG  IRAs  will  make  the 
decision  to  transfer  all  or  a  portion  of 
the  assets  in  the  Non-HHG  IRA, 
including  the  Notes,  into  an  HHG  IRA. 

It  is  estimated,  as  of  the  date  of  the 
application,  that  eleven  (11)  participants 
and  beneficiaries  may  be  affected  by  the 
requested  exemption,  as  they  may  be 

z^The  Department,  herein,  expresses  no  opinion 
as  to  whether  the  provision  of  services  by  HHG  to 
the  HHG  IRAs  and  the  compensation  received 
therefor  satisfies  the  terms  and  conditions  of  the 
statutory  exemption,  as  set  forth  in  section 
4975(d)(2)  of  the  Code.  To  the  extent  that  such 
provision  of  services  to  the  HHG  IRAs  by  HHG  does 
not  satisfy  the  requirements  of  section  4975(dK2)  of 
the  Code,  the  Department,  herein,  is  offering  no 
relief. 


■M  y 
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given  the  opportunity  to  transfer  Notes 
from  Non-HHG  IRAs  to  HHG  IRAs,  but 
will  not  be  obligated  to  make  such  a 
transfer.  Of  these  eleven  (11),  two 
individuals  are  officers  of  HHG  who  are 
employed  in  the  securities  trading 
department  of  HHG.  Under  the  terms  of 
this  proposed  exemption,  officers, 
directors  and  employees  of  HHG  who 
are  also  owners  of  HHG  IRAs  will  not 
be  permitted  to  participate  in  the 
proposed  transactions. 

9.  It  is  represented  that  the  requested 
exemption  is  administratively  feasible 
in  that  HHG  already  maintains  an 
individual  retirement  program,  is 
approved  by  the  IRS  to  serve  as  a 
custodian  for  individual  retirement 
accounts,  and  has  experience  dealing 
with  such  accounts.  HHG  believes  that 
the  owners  of  HHG  IRAs  would  prefer 
to  hold  their  investments  in  the  Notes 
in  HHG  IRA  custodial  accounts,  because 
it  would  be  less  expensive  and  would  be 
administratively  less  awkward  for  both 
HHG  and  the  owners  of  the  HHG  IRAs. 
In  this  regard,  it  is  represented  that  HHG 
will  maintain  a  separate  accounting  of 
all  of  the  holdings  in  the  HHG  IRAs, 
including  the  Notes  that  may  be 
acquired,  for  each  owner  of  an  HHG 
IRA.  Further,  it  is  represented  that  the 
HHG  IRAs  will  not  pay  commissions  as 
a  result  of  the  transfer  of  the  Notes  into 
the  custodianship  of  HHG. 

10.  In  summary,  HHG,  the  applicant^ 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
of  section  4975(c)(2)  of  the  Code 
because: 

(a)  officers,  directors,  or  employees  in 
HHG  who  are  also  owners  of  HHG  IRAs 
will  not  be  permitted  to  participate  in 
the  proposed  transactions; 

(b)  the  owners  of  the  HHG  IRAs  have 
exclusive  responsibility  and  control 
over  the  investment  of  the  assets  of  such 
accounts; 

(c)  HHG  has  no  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  of  the  HHG 
IRAs  to  be  involved  in  the  proposed 
transaction,  nor  does  HHG  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  resjject  to 
those  assets; 

(d)  a  separate  accounting  of  the  assets 
in  the  HHG  IRAs,  including  the  Notes 
which  have  been  acquired  by  such 
accounts,  will  be  maintained  by  HHG; 

(e)  the  percentage  of  the  assets  of  the 
HHG  IRAs  involved  in  the  Notes  will  at 
no  time  exceed  25  percent  (25%)  of  the 
value  of  the  assets  of  such  accounts; 

(f)  the  HHG  IRAs  will  pay  no  fees  or 
commissions  in  connection  with  the 
transactions; 

(g)  the  combined  total  of  all  fees 
received  by  HHG  for  the  provision  of 


services  to  the  HHG  IRAs  are  not  in 
excess  of  “reasonable  compensation” 
within  the  meaning  of  section 
4975(d)(2)  of  the  Code;  and 

(h)  the  owners  of  the  HHG  IRAs  will 
avoid  the  administrative  burden  and 
expense  of  maintaining  the  Non-HHG 
IRAs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Pierre  W.  Momell,  M.D.,  A  Sole 
Proprietorship,  Defined  Benefit  Plan 
(the  Plan)  Located  in  Mill  Valley, 
California 

(Application  No.  D-101701 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordemce  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570,  Subpart  B  (55  F.R.  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  certain 
unimproved  real  property  located  in 
Mill  Valley,  California  (tlie  Property)  by 
the  Plan  to  Pierre  W.  Momell  and  Linda 
C.  Momell,  parties  in  interest  with 
respect  to  the  Plan;  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  an  arm’s-length  transaction 
with  an  unrelated  party; 

(B)  The  Plan  receives  a  cash  purchase 
price  for  the  Property  in  the  amount  of 
the  fair  market  value  of  the  Property; 
and 

(C)  The  Plan  does  not  incur  any 
expenses  or  suffer  any  loss  with  respect 
to  the  transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  one  participant  and 
total  assets  of  $287,585  as  of  November 
1, 1995.  The  Plan  is  sponsored  by  the 
medical  practice  of  Pierre  W.  Momell, 
M.D.  (Dr.  Momell),  which  is  a  sole 
proprietorship  (the  Employer)  located  in 
Mill  Valley,  California.  The  Plan’s  sole 
participant  is  Dr.  Momell,  who  also 
serves  as  the  Plan’s  tmstee  and 
administrator.^ 


^Since  Dr.  Momell  is  the  sole  proprietor  and  the 
only  participant  in  the  Plan,  there  is  no  jurisdiction 
under  Title  I  of  the  Act  pursuant  to  29  OFR  2510.3- 
3(b).  However,  there  is  jurisdiction  under  Title  II  of 
the  Act  pursuant  to  section  4975  of  the  Code. 


2.  The  Property  is  a  vacant  parcel  of 
3,420  square  feet  of  land  located  in  Mill 
Valley,  California  at  19  Park  Avenue, 
zoned  for  multi-family  residential 
development.  Dr.  Momell  represents 
that  the  Property  was  purchased  by  the 
Plan  in  1989  from  parties  unrelated  to 
himself,  his  medical  practice,  and  his 
spouse,  and  that  the  terms  and 
conditions  of  that  transaction  were 
negotiated  at  arm’s  length  with  the 
sellers.  The  Plan  paid  a  purchase  price 
of  $225,000,  of  which  $90,000  was 
represented  by  a  five-year  promissory 
note  (the  Note)  payable  to  the  seller, 
secured  by  a  first  deed  of  tmst  on  the 
Property,  due  on  or  before  August  1, 
1994.  Dr.  Momell  represents  that  the 
Note  was  timely  paid  in  full  by  the  Plan. 

3.  Dr.  Momell  represents  that  as  Plan 
trustee  he  caused  the  Plan  to  purchase 
the  Property  in  1989,  and  to  invest  a 
large  percentage  of  the  Plan’s  assets 
therein,  for  a  variety  of  reasons, 
summarized  as  follows:  During  1989, 
the  value  of  real  estate  in  the  market  in 
which  the  Property  is  situated  was 
appreciating  rapidly,  and  Dr.  Momell 
believed  that  the  Property’s  value  would 
continue  to  appreciate  after  purchase  by 
the  Plan.  The  Property  is  situated 
adjacent  to  a  corner  lot  along  a  main 
thoroughfare  in  an  affluent  suburban 
community,  and  Dr.  Momell,  as  tmstee, 
represents  that  he  believed  that  the  risk 
of  a  significant  decline  in  the  Property’s 
value  was  small,  due  to  these  factors. 

Dr.  Momell  notes  that  he  was  and  is  the 
sole  participant  in  the  Plan,  and  was 
aware  that  he  would  be  the  only  person 
who  would  be  adversely  affected  if  the 
Property  did  not  prove  to  be  a  favorable 
investment.  Dr.  Momell  represents  that 
it  had  been  his  intention  that  the 
Property  be  developed  by  the 
constmction  of  income-producing 
improvements  thereon,  but  the  value  of 
the  Property  ceased  to  appreciate. 
Instead,  Dr.  Momell  represents  that  the 
Property’s  value  commenced  to  decline 
before  any  improvements  had  been 
added  to  the  Property,  and  the  Property 
has  never  produced  any  income  of  any 
kind.  Since  the  Property  has  proven  to 
be  an  unfavorable  investment.  Dr. 
Momell  desires  that  the  Plan  divest  of 
the  Property  and  reinvest  in  other,  more 
diversified  assets  with  more  potential 
for  favorable  return.  Accordingly,  Dr. 
Momell  and  his  spouse,  Linda  C. 
Momell  (together,  the  Momells)  propose 
to  purchase  the  Property  from  the  Plan 
and  are  requesting  an  exemption  to 
permit  this  transaction  under  the  terms 
and  conditions  described  herein. 

4.  It  is  proposed  that  the  Momells  will 
make  a  single  cash  payment  to  the  Plan 
for  the  Property  in  the  amount  of  no  less 
than  the  fair  market  value  of  the 
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(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  19th  day  of 
March,  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

[FR  Doc.  96-6991  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  451»-2»-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  96-2  CARP-CRA] 

Adjustment  of  Cable  Compulsory 
License  Royalty  Rates 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Announcement  of  negotiation 
period;  filing  Notice  of  Intent  to 
Participate. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 
30-day  negotiation  period  to  allow 
interested  parties  to  the  cable  rate 
adjustment  proceeding  to  settle  their 
differences.  The  Office  is  also 
announcing,  in  the  event  that  settlement 
negotiations  are  unsuccessful,  the  date 
by  which  parties  wishing  to  participate 
in  the  rate  adjustment  proceeding  before 
a  Cop3n‘ight  Arbitration  Royalty  Panel 
(CA^)  must  file  their  Notice  of  Intent 
to  Participate. 

EFFECTIVE  DATES:  The  30-day  negotiation 
period  begins  on  April  15, 1996,  and 
ends  on  May  15, 1996.  Notices  of  Intent 


to  Participate  are  due  no  later  than  May 
20, 1996. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  the  Notice  of  Intent 
to  Participate  should  be  addressed  to: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies  of 
the  Notice  of  Intent  to  Participate 
should  be  brought  to:  Office  of  the 
Copyright  General  Counsel,  James 
Madison  Memorial  Building,  Room  407, 
First  and  Independence  Avenue,  S.E., 
Washington,  DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Kretsinger,  Acting  General 
Counsel,  or  William  Roberts,  Senior 
Attorney,  Copyright  Arbitration  Royalty 
Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024.  Telephone  (202)  707-6380. 
Telefax  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  111  of  the  Copyright  Act,  17 
U.S.C.,  grants  a  compulsory  copyright 
license  to  cable  television  systems  for 
the  retransmission  of  over-the-air 
broadcast  stations  to  their  subscribers. 

In  exchange  for  the  license,  cable 
operators  submit  royalty  payments, 
along  with  statements  of  account 
detailing  their  retransmissions,  to  the 
Copyright  Office  on  a  semi-annual  basis. 
The  Office  then  deposits  the  royalties 
with  the  United  States  Treasury  for  later 
distribution  to  copyright  owners  of 
broadcast  programming.  Royalties 
collected  by  the  Office  in  recent  years 
for  the  cable  compulsory  license  have 
amounted  to  approximately  $175 
million  annually. 

A  cable  system  calculates  its  royalty 
payments  in  accordance  with  the 
statutory  formula  described  in  17  U.S.C 
111(d).  The  cable  system  then  makes  a 
payment  based  upon  its  gross  receipts 
fi*om  subscribers  for  the  retransmission 
of  broadcast  signals.  Section  111(d) 
subdivides  cable  systems,  based  on  the 
amount  of  their  gross  receipts,  into  three 
categories:  small,  medium  and  large. 
Small  systems  pay  a  fixed  amount 
without  regard  to  the  number  of 
broadcast  signals  they  retransmit,  while 
medium-sized  systems  pay  a  royalty 
within  a  specified  range,  with  a 
maximum  amount,  based  on  the  number 
of  signals  they  retransmit.  Large  cable 
systems  calculate  their  royalties 
according  to  the  number  of  distant 
broadcast  signals  which  they  retransmit 
to  their  subscribers.*  Under  this 


'  For  cable  systems  which  retransmit  only  local 
broadcast  signals,  there  is  still  a  minimum  royalty 


formula,  a  large  cable  system  is  required 
to  pay  a  specified  percentage  of  its  gross 
receipts  for  each  distant  signal  that  it 
retransmits. 

Congress  established  the  gross 
receipts  limitations  that  determine  a 
cable  system’s  size,  and  provided  the 
gross  receipts  percentages  (rates)  for 
distant  signals.  17  U.S.C.  111(d)(1).  It 
also  provided  for  adjustment  of  both  the 
gross  receipts  limitations  and  the  distant 
signal  rates.  17  U.S.C  801(b)(2).  The 
limitations  and  rates  can  be  adjusted  to 
reflect  national  monetary  inflation, 
changes  in  the  average  rates  charged  by 
cable  systems  for  retransmission  of 
broadcast  signals,  or  changes  in  certain 
cable  rules  of  the  Federal 
Communications  Commission  in  effect 
on  April  15, 1976.  17  U.S.C.  801(b)(2) 
(A),  (B),  (C)  and  (D).  Prior  rate 
adjustments  of  the  Copyright  Royalty 
Tribunal  (CRT)  made  under  section 
801(b)(2)  (B)  and  (C)  may  also  be 
reconsidered  at  five  year  intervals.  17 
U.S.C.  803(b).  The  current  gross  receipts 
limitations  and  rates  are  set  forth  in  37 
CFR  256.2.  Originally,  the  CRT 
performed  the  rate  adjustment,  but  in 
1993,  Congress  abolished  the  CRT  and 
vested  the  rate  adjustment  authority  in 
the  Copyright  Arbitration  Royalty 
Panels  (CARPs)  as  administered  by  the 
Library  of  Congress  and  the  Copyright 
Office. 

Section  803  of  the  Copyright  Act,  17 
U.S.C.,  provides  that  the  gross  receipts 
limitations  and  rates  of  the  cable 
compulsory  license  may  be  adjusted  in 
1995,  and  every  subsequent  fifth 
calendar  year,  upon  filing  a  petition 
with  the  Library  of  Congress  requesting 
an  adjustment  during  these  window 
years.  If  the  Library  determines  that  the 
petitioner  has  a  “significant  interest’’  in 
the  royalty  rate  or  rates  in  which 
adjustment  is  requested,  the  Library 
must  convene  a  CARP  to  determine  the 
adjustment.  17  U.S.C.  803(a)(1).  Section 
251.63  of  the  Library’s  rules  provides 
that  “[tjo  allow  time  for  the  parties  to 
settle  their  differences  regarding  rate 
adjustments,  the  Librarian  of  Congress 
shall  *  *  *  designate  a  30-day  period 
for  consideration  of  their  settlement. 

The  Librarian  shall  cause  notice  of  the 
dates  for  that  period  to  be  published  in 
the  Federal  Register.’’  37  CFR  251.63. 

II.  Petitions 

Last  year  was  a  window  year  for  filing 
cable  rate  adjustment  petitions  and  the 
Copyright  Office  received  two  such 
petitions  on  December  29, 1995.  The 
first,  filed  by  the  National  Cable 


fee  which  must  be  paid.  This  minimum  fee  is  not 
applied,  however,  once  the  cable  system  carries  one 
or  more  distant  signals. 
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Television  Association,  Inc.  (“NCTA”) 
on  behalf  of  its  member  cable 
companies,  requests  an  upward 
adjustment  of  the  gross  receipts 
limitations  to  reflect  national  monetary 
inflation,  and  a  downward  adjustment 
of  “the  rates  currently  specified  in  37 
CFR  256.2  (c)  and  (d)(the  “3.75  percent” 
rate  and  the  “syndex  surcharge”).” 
NCTA  petition  at  1.  NCTA  asserts  that 
it  has  a  “significant  interest”  in  the 
proposed  adjustments  as  the  trade 
association  of  cable  systems  serving 
over  80  percent  of  all  cable  subscribers. 
Id.  at  1-2. 

The  second  petition  was  filed  by 
Program  Suppliers,  Joint  Sports 
Claimants,  tbe  National  Association  of 
Broadcasters,  Music  Claimants  (the 
American  Society  of  Composers, 

Authors  and  Publishers,  Broadcast 
Music,  Inc.,  and  SESAC,  Inc.),  Canadian 
Claimants,  Devotional  Claimants,  the 
Public  Broadcasting  Service  and 
National  Public  Radio  (collectively,  the 
“Copyright  Owners”).  The  Copyright 
Owners  request  an  upward  adjustment 
of  the  rates  specified  in  37  C.F.R.  256.2, 
and  claim  that  they  have  a  “significant 
interest”  in  such  adjustment  as 
representatives  of  the  major  claimant 
categories  entitled  to  distribution  of 
cable  royalty  funds.  Copyright  Owners’ 
petition  at  1. 

III.  Negotiation  Period  and  Notices  of 
Intent  to  Participate 

As  discussed  above,  the  Library  of 
Congress  rules  provide  a  30-day 
negotiation  period  prior  to  the  filing  of 
rate  adjustment  petitions  to  enable  the 
parties  to  settle  their  differences.  37 
C.F.R.  251.63(a).  In  accordance  with  this 
rule,  the  Library  is  designating  the  thirty 
day  period  to  commence  on  April  15, 
1996,  and  close  on  May  15, 1996.  If 
settlement  is  not  reached  during  this 
time  period,  those  parties  wishing  to 
participate  in  a  rate  adjustment 
proceeding  before  a  CARP  must  file  a 
Notice  of  Intent  to  Participate  no  later 
than  close  of  business  on  May  20, 1996. 
Failure  to  file  a  timely  Notice  of  Intent 
to  Participate  will  preclude  a  party  firom 
participating  in  the  proceeding. 

Dated:  March  18, 1996. 

Marybeth  Peters, 

Register  of  Copyrights. 

Approved  by: 

James  H.  Billington, 

The  Librarian  of  Confess. 

[FR  Doc.  96-7027  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  1410-33-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-031] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  the  Science  and  Technology 
Corporation,  of  Hampton,  Virginia 
23666-1340,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
inventions  disclosed  in  NASA  Case  No. 
LAR-15,  317-1-CU  entitled,  “Oxidation 
Catalyst  Promoter,”  and  NASA  Case  No. 
LAR-15,  327-1-CU  entitled,  “Process 
for  Coating  Substrates  With  Catalytic 
Materials,”  both  for  which  U.S.  Patent 
Applications  were  filed  on  March  6, 
1996,  and  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. . 
Written  objection  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
Langley  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  May  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
Langley  Research  Center,  Mail  Code 
212,  Hampton,  VA  23681-0001; 
telephone  (804)  864—9260. 

Dated:  March  13, 1996. 

Edward  A.  Frankie, 

General  Counsel. 

(FR  Doc.  96-6922  Filed  3-21-96;  8:45  am] 
BILLING  CODE  TSIIMII-M 


[Notice  96-032] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Veatronics  Corporation,  of 
Charlotte,  North  Carolina  28205,  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  disclosed  in 
NASA  Case  No.  LAR-14,240-1,  entitled 
“Vacuum  Holding  Fixture  For 
fabricating  Piezoelectric  Polymer 
Acoustic  Sensors,”  for  whidi  a  U.S. 
Patent  Application  was  filed  on  October 
4, 1994,  and  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospiective 


grant  of  a  license  should  be  sent  to  Ms. 
Kimberly  A.  Chasteen,  Patent  Attorney, 
Langley  Research  Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  May  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  A.  Chasteen,  Patent  Attorney, 
Langley  Research  Center,  Mail  Code 
212,  Hampton,  VA  23681-0001; 
telephone  (804)  864-3227. 

Dated:  March  13, 1996. 

Edward  A.  Frankie, 

General  Counsel. 

(FR  Doc.  96-6921  Fijed  3-21-96;  8:45  am) 
BILUNG  CODE  7S10-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Information  Collection  Under  Review 

March  22, 1996. 

The  National  Credit  Union 
Administration  (NCUA)  has  submitted 
the  following  public  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  The 
proposed  information  collections  are 
published  to  obtain  comments  from  the 
public.  Public  comments  are  encouraged 
and  will  be  accepted  for  thirty  days 
from  the  date  listed  at  the  top  of  this 
page  in  the  Federal  Register. 

^pies  of  these  individual 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtain^  by  calling  tbe  NCUA 
Clearance  Officer,  Suzanne  Beauchesne, 
at  (703)  518-6412.  Written  comments 
and/or  suggestions  regarding  the 
information  collection  requests  listed 
below  should  be  directed  to  Ms. 
Beauchesne,  Office  of  Administration, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  VA 
22314,  within  30  days  fitim  the  date  of 
this  publication  in  the  Federal  Register. 
Comments  should  also  be  sent  to  the 
OMB  Desk  Officer  indicated  below  at 
tbe  following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  10202, 
Washington,  D.C.  20530.  Attn:  Milo 
Sunderhauf. 

National  Credit  Union  Aflministration 

OMB  Number: 

Form  Number:  None. 

Type  of  Review:  Existing  collection  in 
use  without  an  OMB  control  number. 

Title:  Loan  Participation. 

Description:  As  authorized  by  12 
U.S.C.  §  1757(5)(E)  and  implemented  by 
Section  701.22  of  NCUA’s  Rules  and 
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Regulations,  federal  credit  unions  that 
wish  to  engage  in  participation  loans 
must  establish  a  written  loan 
participation  policy  and  enter  into  a 
written  loan  participation  agreement. 
Credit  unions  use  the  information  to 
ensure  that  loan  participation 
agreements  are  entered  into  in 
accordance  with  Board  policy.  NCUA 
uses  the  information  during 
examinations  to  evaluate  the  safety  and 
soundness  of  the  Board’s  participation 
policy  and  to  ensure  that  the 
participation  agreements  are  in 
compliance  with  the  policy. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  per 
Response:  4  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  total  annual  burden  hours. 

Estimated  Total  Annual  Cost:  $1,000. 

OMR  Number: 

Form  Number:  None 

Type  of  Review:  New  collection. 

Title:  Organization  and  Operations  of 
Federal  Credit  Unions. 

Description:  NCUA  has  authorized 
federally  insured  credit  unions  to  oBer 
lending-related  incentive  pay  plans, 
provided  they  establish  written  policies 
regarding  such  plans.  12  CFR 
701.21(c)(8).  NCUA  believes  written 
policies  are  necessary  to  ensure  a  plan 
is  fully  considered  before  being  adopted 
and  for  the  examination  process.  The 
information  will  be  used  by  NCUA 
examiners  in  reviewing  credit  imion 
lending  policies  for  safety  and 
soundness. 

Respondents:  Federally  insured  credit 
unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  total  annual  burden  hours. 

Estimated  Total  Annual  Cost: 
$25,000. 

By  the  National  Credit  Union 
Administration  Board  on  March  18, 1996. 
Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  96-7024  Filed  3-21-96;  8:45  am] 
BILLING  CODE  753S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Notice  of  Subcommittee 
Meeting  on  Severe  Accidents 

The  ACRS  Subcommittee  on  Severe 
Accidents  will  hold  a  meeting  on  April 
8, 1996,  Room  T-2B3, 11545  Rockville 
Pike,  Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Monday,  April  8, 
1996 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  discuss  the 
NRC  severe  accident  codes  (e.g., 
MELCOR,  SCDAP/RELAP5,  CONTAIN, 
and  VICTORIA).  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  fo  be  advised  of  any 


potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Date:  March  18, 1996. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

[FR  Doc.  96-6937  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  7590-01-P 


[Docket  No.  50-029;  License  No.  DPR-3] 

Yankee  Atomic  Electric  Company; 
Issuance  of  Supplemental  Director’s 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  a 
Director’s  Decision  (DD  96-02),  dated 
March  18, 1996,  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  denied  a 
supplemental  Petition  submitted  by 
Citizens  Awareness  Network  and  New 
England  Coalition  on  Nuclear  Pollution 
(Petitioners)  and  dated  February  9, 

1996.  Petitioners  requested  that  the 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  operation  by 
Yankee  Atomic  Energy  Company  (YAEC 
or  Licensee)  of  its  Nuclear  Power 
Station  at  Rowe,  Massachusetts  (Yankee 
Rowe). 

Petitioners  request  that  the  NRC 
comply  with  Citizens  Awareness 
Network  Inc.  v.  United  States  Nuclear 
Regulatory  Commission  and  Yankee 
Atomic  Electric  Company,  59  F.3d  284 
(1st  Cir.  1995)  [CANv.  NRQ. 
Specifically,  Petitioners  request  that  the 
Commission  prohibit  the  licensee  fi'om 
conducting  six  activities  prior  to 
approval  of  a  decommissioning  plan. 
These  activities  are:  (1)  Consolidation  of 
sediment  in  the  reactor  vessel;  (2) 
removal  of  miscellaneous  Safety 
Injection  Building  equipment;  (3) 
installation  of  a  temporary  electrical 
system;  (4)  removal  of  pipe  on  the 
exterior  of  the  Vapor  Container;  (5) 
removal  of  Main  Coolant  System 
insulation;  and  (6)  installation  of  a 
temporary  waste  processing  system. 
Petitioners  state  that  none  of  these 
activities  constitute  minor  alterations  to 
the  facility,  and  thus  are  not  permitted. 

The  NRC  staff  also  evaluated  five 
other  ongoing  or  planned  activities  at 
Yankee  Rowe  that  were  identified  in  the 
licensee’s  letters  of  January  29, 1996, 
February  16, 1996,  and  February  28, 
1996.  These  activities  are:  (1) 
Preparation  for  decontamination  of  the 
Main  Coolant  System — ^removal.of  spool 
pieces;  (2)  removal  of  miscellaneous 
equipment  outside  the  Vapor  Container 
bioshield  wall;  (3)  removal  of  Primary 
Auxiliary  Building  tanks;  (4)  removal  of 
Turbine  Building  insulation;  and  (5) 
removal  of  spent  fuel  pool  upender. 
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The  staff  concluded  that  the  eleven 
activities  are  permissible,  prior  to 
approval  of  a  decommissioning  plan, 
under  the  pre-1993  interpretation  of  the 
Commission’s  decommissioning 
regulation,  as  explained  in  the 
“Director’s  Decision  Pursuant  to  10  CFR 
2.206’’  (DD  96-02),  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Greenfield  Commimity  College  Library, 

1  College  Drive,  Greenfield,. 
Massachusetts,  01301. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission’s  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission’s  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  March  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell,  Director,  Office  of 
Nuclear  Reactor  Regulation. 

Attachment  to  Issuance  of 
Supplemental  Director’s  Decision 
Under  10  C.F.R.  §  2.206 

/.  Introduction 

On  January  17, 1996,  Citizens 
Awareness  Network  and  New  England 
Coalition  on  Nuclear  Pollution 
(Petitioners)  submitted  an 
“EMERGENCY  MOTION  FOR 
COMPLIANCE  WITH  CIRCUIT  COURT 
OPINION’’  (Petition).  Petitioners 
requested  that  the  United  States  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  take  action  with  respect  to 
activities  conducted  by  Yankee  Atomic 
Electric  Company  (YAEC  or  Licensee)  at 
the  Yankee  Nuclear  Power  Station  in 
Rowe,  Massachusetts  (Yankee  Rowe  or 
the  facility).  In  particular.  Petitioners 
requested  that  the  NRC  comply  with 
Citizens  Awareness  Network  Inc.  v. 
United  States  Nuclear  Regulatory 
Commission  and  Yankee  Atomic 
Electric  Company,  59  F.  3d  284  (1st  Cir. 
1995)  {CAN  V.  NRQ,  and  that  the 
Commission  immediately  order  YAEC 
not  to  undertake  and  the  staff  not  to 
approve,  and  YAEC  to  cease,  further 
major  dismantling  activities  or  other 
decommissioning  activities,  unless  such 
activities  are  necessary  to  assure  the 
protection  of  occupational  and  public 
health  and  safety.  Petitioners  requested 
that  the  Commission  prohibit  five  of 


nine  activities  which  the  Licensee 
proposed  to  conduct  prior  to  approval  of 
a  decommissioning  plan,  which 
activities  were  evaluated  by  the  staff  in 
a  letter  dated  November  2, 1995. 

By  letter  dated  February  2, 1996,  the 
NRC  staff  declined  to  take  emergency 
action  to  prohibit  the  Licensee’s 
shipment  of  low-level  ti^dioactive  waste, 
and  found  that  Petitioners’  request  to 
prohibit  four  other  activities  was  moot. 

By  a  Supplemental  Petition, 

Petitioners  requested  the  Commission  to 
reverse  the  NRC  staff’s  February  2, 1996 
decision  on  the  emergency  aspects  of 
the  Petition,  and  contended  that  the 
staff  had  implicitly  approved  six 
additional  activities,  which  the  Licensee 
identified  for  the  first  time  as  under 
consideration  in  its  January  29, 1996 
response  to  the  Petition,  although  the 
activities  are  not  minor  alterations  to  the 
facility.  (A  seventh  activity  was 
mentioned,  but  not  contested).  See 
Citizens  Awareness  Network’s  and  New 
England  Coalition  on  Nuclear 
Pollution’s  Motion  for  Exercise  of 
Plenary  Commission  Authority  to 
Reverse  NRC  Staff  2.206  Opinion 
(February  9, 1996). 

By  Order  dated  February  15, 1996,  the 
Commission  directed  the  Licensee  to 
provide  the  NRC  with  at  least  two  weeks 
advance  notice  before  engaging  in  any  of 
the  seven  new  activities  identified  at 
page  13  of  the  Supplemental  Petition, 
and  directed  the  staff  to  address  the 
arguments  advanced  by  Petitioners  at 
page  13  of  the  Supplemental  Petition  in 
a  supplementary  10  CFR  2.206  decision. 

By  letter  dated  February  16, 1996,  the 
Licensee  notified  the  NRC  staff  and 
Petitioners  that  YAEC  intended  to 
commence  five  activities  between 
March  1, 1996  and  March  25, 1996. 

On  February  22, 1996,  the  staff  issued 
a  Director’s  D^ision  (DD  96-01)  on  the 
Petition  as  a  whole.  The  staff  denied 
Petitioners’  request  to  prohibit  the 
Licensee’s  shipments  of  low-level 
radioactive  waste,  and  found  four  other 
activities  contested  by  Petitioners  to  be 
moot. 

By  letter  dated  February  27, 1996,  the 
NRC  staff  requested  the  Licensee  to 
supply  information  regarding  the  seven 
activities  identified  by  the 
Supplemental  Petition,  plus  information 
regarding  four  other  activities  identified 
as  ongoing  in  the  Licensee’s  January  29, 
1996  response  to  the  Petition.  The 
Licensee  responded  by  fetter  dated 
February  28, 1996,  providing 
information  regarding  the  eleven 
activities  plus  an  additional  activity, 
removal  of  the  Spent  Fuel  Pool 
Upender.  Three  activities  were  ongoing, 
and  the  remaining  nine  were  scheduled 


to  commence  between  March  1, 1996 
and  April  22, 1996. 

By  letter  dated  March  1, 1996,  the 
staff  notified  the  Licensee  that  three 
activities  scheduled  to  commence 
March  1, 1996,  are  permissible,  before 
approval  of  a  decommissioning  plan, 
under  the  pre-1993  interpretation  of  the 
Commission’s  decommissioning 
regulations,  and  thus,  that  there  was  no 
reason  to  take  emergency  action  to 
prevent  YAEC  from  starting  or  to  order 
discontinuance  of  the  ongoing  activities. 
Additionally,  the  staff  foimd  no  health 
or  safety  reason  for  immediate  NRC 
action. 

The  staff  has  evaluated  the  six 
ongoing  and  planned  activities 
contested  by  the  Supplemental  Petition 
and  the  five  additional  activities 
identified  in  the  Licensee’s  letters  of 
January  29, 1996,  February  16, 1996, 
and  February  28, 1996.  Two  activities, 
removal  of  miscellaneous  equipment 
outside  the  Vapor  Container  bioshield 
wall  and  preparation  for 
decontamination  >  of  the  Main  Coolant 
System  (removal  of  spool  pieces)  were 
completed  in  February  1996.  For  the 
reasons  discussed  below,  the  staff  has 
concluded  that  the  activities  are 
permissible,  prior  to  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 
Accordingly,  Petitioners’  request  that 
the  NRC  prohibit  YAEC  from 
undertaking  or  continuing  the  six 
contested  activities  identified  at  page  13 
of  the  Supplemental  Motion  is  denied. 

II.  Background 

As  explained  in  detail  in  DD  96-01, 
Petitioners  sought  judicial  review  of 
certain  NRC  actions,  related  to  the 
Licensee’s  Component  Removal  Project 
(CRP).  Petitioners  challenged  the  CRP  as 
an  impermissible  activity,  before  the 
approval  of  a  decommissioning  plan, 
under  the  pre-1993  interpretation  of  the 
Commission’s  decommissioning 
regulations. 

On  July  20, 1995,  the  United  States 
Court  of  Appeals  held,  in  part,  that  the 
Commission  had;  (1)  Failed  to  provide 
an  opportunity  for  hearing  to  CAN,  as 
required  by  Section  189  of  the  Atomic 
Energy  Act,  in  connection  with  the 
Commission’s  decision  to  permit  the 
CRP  decommissioning  activities;  and  (2) 
changed  its  pre-1993  interpretation  of 
its  decommissioning  regulations 
without  notice  to  the  public  and  in 
violation  of  the  Administrative 


■  Decontamination  at  a  nuclear  plant  is  the 
flushing  of  pipes,  pumps,  pressure  vesseb  etc.,  with 
fluids  to  remove  materials  that  are  contaminated 
with  radiation  honi  the  inner  surfaces  of  these 
components.* 
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Procedure  Act.  Citizens  Awareness 
Network  versus  NRC  and  Yankee 
Atomic  Electric  Company,  59  F.  3d  284, 
291-2,  and  292-3  (1st  Cir.  1995).  The 
court  remanded  the  matter  to  the 
Commission  for  proceedings  consistent 
with  the  court’s  opinion. 

The  Commission  implemented  CAN 
versus  NRC,  in  part,  by  issuing  Yankee 
Atomic  Electric  Company  (Yankee 
Nuclear  Power  Station),  CLI— 95— 14,  42 
NRC  130  (1995).  In  CLI-95-14,  the 
Commission  reinstated  its  pre-1993 
interpretation  of  its  decommissioning 
policy,  required  the  issuance  of  a  notice 
of  opportunity  for  an  adjudicatory 
hearing  on  the  Yankee  Rowe 
decommissioning  plan,^  held  that  YAEC 
may  not  conduct  further  “major” 
decommissioning  activities  at  Yankee 
Rowe  imtil  approval  of  a 
decommissioning  plan  after  completion 
of  any  required  hearing,  and  directed 
YAEC  to  inform  the  Commission  within 
14  days  of  the  steps  it  is  taking  to  come 
into  compliance  with  the  reinstated 
interpretation  of  the  Commission’s 
decommissioning  regulations.  Yankee 
Atomic  Electric  Company,  CLI-95-14, 
42  NRC  130  (1995). 

III.  Discussion 

A.  The  licensee’s  planned  and 
ongoing  activities  are  permissible,  prior 
to  approval  of  a  decommissioning  plan, 
under  the  Commission’s  pre-1993 
interpretation  of  its  decommissioning 
regulations,  and  thus  are  permissible 
under  CAN  v.  NRC  and  CLI  95-14. 

Petitioners  contest  six  of  the  seven 
activities  they  mention  in  the 
Supplemental  Petition  on  the  ground 
that  they  do  not  constitute  minor 
alterations  to  the  facility,  and  thus  are 
not  permissible  before  approval  of  a 
decommissioning  plan  imder  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 
Specifically,  Petitioners  object  to:  (1) 
Consolidation  of  sediment  in  the  reactor 
vessel;  (2)  removal  of  miscellaneous 
Safety  Injection  Building  equipment;  (3) 
installation  of  a  temporary  electrical 
system;  (4)  removal  of  pipe  on  the 
exterior  of  the  Vapor  Container;  (5) 
removal  of  Main  Coolant  System 
insulation;  and  (6)  installation  of  a 

*  Pursuant  to  CLI-95-14,  a  proceeding  was 
commenced  to  offer  an  opportunity  for  hearing  on 
the  Licensee’s  decommissioning  plan  for  Yankee 
Rowe.  Petitioners  sought  intervention  and  a 
hearing.  By  an  Order  dated  March  1, 1996,  the 
Atomic  Safety  and  Licensing  Board  denied  the 
request  for  intervention  and  dismissed  the 
proceeding.  Yankee  Atomic  Electric  Company, 
LBP-96-2.  By  Order  dated  February  27, 1996,  the 
Commission  stayed  any  order  of  the  Board  insofar 
as  it  may  have  the  affect  of  authorizing 
decommissioning  activities  which  were  prohibited 
prior  to  approval  of  a  deconunissioning^lan. 


temporary  waste  processing  system. 
Petitioners  do  not  object  to 
decontamination  of  the  Main  Coolant 
System.  The  staff  has  also  evaluated  the 
following  five  activities  identified  by 
the  Licensee  in  its  letters  of  January  29, 
1996,  February  16, 1996,  and  February 
28, 1996:  (1)  Preparation  for 
decontaminationvof  the  Main  Coolant 
System — removal  of  spool  pieces;  (2) 
removal  of  miscellaneous  equipment 
outside  the  Vapor  Container  bioshield 
wall;  (3)  removal  of  Primary  Auxiliary 
Building  tanks;  (4)  removal  of  Turbine 
Building  insulation;  and  (5)  removal  of 
spent  fuel  pool  upender. 

Under  the  Commission’s  pre-1993 
interpretation  of  its  decommissioning 
regulations,  a  licensee  “may  proceed 
with  some  activities  such  as 
decontamination,  minor  component 
disassembly,  and  shipment  and  storage 
of  spent  fuel  if  the  activities  are 
permitted  by  the  operating  license  and/ 
or  §  50.59”  prior  to  final  approval  of  a 
licensee’s  decommissioning  plan,^  as 
long  as  the  activity  does  not  involve 
major  structural  or  other  changes  and 
does  not' materially  and  demonstrably 
affect  the  methods  or  options  available 
for  decommissioning  or  substantially 
increase  the  costs  of  decommissioning. 
Long  Island  Lighting  Company 
(Shoreham  Nuclear  Power  Station,  Unit 
1),  CLI-90-8,  32  NRC  201,  207  n.3 
(1990);  Long  Island  Lighting  Company 
(Shoreham  Nuclear  Power  Station,  Unit 
1),  CLI-91-2,  33  NRC  61,  73  n.5  (1991); 
and  Sacramento  Municipal  Utility 
District  (Rancho  Seco  Nuclear 
Generating  Station),  CLI-92-2,  35  NRC 
47,  61  n.  7  (1992). 

Activities  such  as  normal 
maintenance  and  repairs,  removal  of 
small  radioactive  components  for 
storage  or  shipment,  and  removal  of 
components  similar  to  that  for 
maintenance  and  repair  also  were 
permitted  prior  to  approval  of  a 
decommissioning  plan  under  the 
Commission’s  pre-1993  interpretation  of 
the  Commission’s  decommissioning 
regulations.  See  NRC  Inspection 
Manual,  Chapter  2561,  Section  06.06. 
(Issue  Date:  03/20/92).4 

^  Statement  of  Cktnsideration,  “General 
Requirements  for  Decommissioning  Nuclear 
Facilities”,  53  FR  24018,  24025-26  (June  27, 1988). 

“Examples  of  modiHcations  and  activities,  that 
are  allowed  during  the  post -operational  phase  [the 
interval  between  permanent  shutdown  and  the 
NRC’s  approval  of  the  licensee’s  decommissioning 
plan]  are  (1)  those  that  could  be  performed  under 
normal  maintenance  and  repair  activities,  (2) 
removal  of  certain,  relatively  small  radioactive 
components,  such  as  control  rod  drive  mechanism, 
control  rods,  and  core  internals  for  disassembly, 
and  storage  or  shipment,  (3)  removal  of  non¬ 
radioactive  components  and  structures  not  required 
for  safety  in  the  post-operational  phase,  (5) 


Under  the  pre-1993  interpretation  of 
the  Commission’s  decommissioning 
regulations,  examples  of  activities 
which  were  conducted  at  various 
facilities  under  a  possession-only 
license,  and  which  the  staff  considered 
permissible  before  approval  of  a 
decommissioning  plan  included: 

Shoreham^ 

a.  Core  borings  in  biological  shield 
wall. 

b.  Core  borings  of  the  reactor  pressure 
vessel. 

c.  Regenerative  heat  exchanger 
removal  and  disassembly. 

d.  Various  sections  of  reactor  water 
clean-up  system  piping  cut  out  and 
removed  to  determine  effectiveness  of 
chemical  decontamination  processes 
being  used. 

e.  Removal  of  approximately  half  of 
reactor  pressure  vessel  insulation  and 
preparation  for  disposal. 

f.  Removal  of  fuel  support  castings 
and  peripheral  pieces  removed  and 
shipment  offsite  for  disposal  at 
Barnwell,  South  Carolina. 

g.  Reactor  water  clean-up  system 
recirculation  holding  pump  removed 
and  shipped  to  James  A.  FitzPatrick 
.Nuclear  Power  Plant. 

h.  Control  rod  drive  pump  shipped  to 
Brunswick  Nuclear  Station. 

i.  One  full  set  of  control  rod  blade 
guides  sold  to  Carolina  Power  and  Light 
Company. 

j.  Control  rod  drives  removed, 
cleaned,  and  stored  in  boxes  for  salvage. 

k.  Process  initiated  for  segmenting 
and  removing  reactor  pressure  vessel 
cavity  shield  blocks. 

l.  Process  initiated  for  removal  of 
instrument  racks,  tubing,  conduits, 
walkways,  and  pipe  insulation 
presenting  interferences  for 
decommissioning  activities  and/or 
removal  of  salvageable  equipment. 

Fort  St.  Vrain  ^ 

a.  Control  rod  drive  and  orifice 
assemblies  and  control  rods  removed 
from  core  during  defueling  and  shipped 
offsite  for  processing  or  disposal  as  low- 
level  waste. 

b.  All  helium  circulators  removed  and 
shipped  offsite  for  disposal. 

c.  Core  region  constraint  devices 
(internals)  removed  and  approximately 
one-half  shipped  offsite  for  disposal. 

shipment  of  reactor  fuel  offsite,  and  (6)  activities 
related  to  site  and  equipment  radiation  and 
contamination  characterization.”  Id. 

^  See  letter  dated  December  11, 1991,  from  John 
D.  Leonard,  Jr.,  Long  Island  Lighting  Company,  to 
U.S.  Nuclear  Regulatory  Commission,  Docket  No. 
50-322. 

‘See  letter  dated  September  4, 1992,  from  Donald 
M.  Warembourg,  Public  Service  Company  of 
Colorado,  to  the  U.S.  Nuclear  Regulatory 
Commission,  Docket  No.  50-267. 
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d.  About  50  core  metal-clad  reflector 
blocks  (top  layer  of  core)  removed  and 
stored  in  fljel  storage  wells. 

e.  Removal  of  remaining  hexagonal 
graphite  reflector  elements,  defueling 
elements,  and  metal-clad  reflector 
blocks  begun. 

f.  Pre-stressed  concrete  reactor  vessel 
(PCRV)  top  cross-head  tendons  and 
some  circumferential  tendons 
detensioned. 

g.  Some  detensioned  tendons 
removed  from  PCRV. 

h.  Work  initiated  to  cut  and  remove 
PCRV  liner  cooling  system  piping 
presenting  interferences  to  detensioning 
of  PCRV  tendons,  and 

i.  Asbestos  insulation  completely 
removed  from  piping  under  PCRV. 

In  its  letter  of  November  2, 1995,  the 
NRC  staff  identified  certain  activities, 
although  not  proposed  by  the  Licensee, 
which  may  not  be  conducted  before 
reapproval  of  a  decommissioning  plan. 
Those  activities  include  dismantlement 
of  systems  such  as  the  main  reactor 
coolant  system,  the  lower  neutron 
shield  tank,  vessels  that  have  significant 
radiological  contamination,  pipes, 
pumps  and  other  such  components  and 
the  vapor  container  (containment).  The 
staff  also  identified  segmentation  or 
removal  of  the  reactor  vessel  firom  its 
support  structure  as  a  major 
dismantlement  not  to  be  conducted 
until  after  the  decommissioning  plan  is 
reapproved. 

Upon  review  of  the  Supplemental 
Petition  and  the  Licensee’s  letters  of 
January  29, 1996,  February  16, 1996, 
and  February  28, 1996,  the  staff 
concludes  that  the  eleven  planned  and 
ongoing  activities  are  permissible,  prior 
to  approval  of  a  decommissioning  plan, 
under  the  pre-1993  interpretation  of  the 
Commission’s  decommissioning 
regulations. 

(1)  Consolidation  of  sediment  in  the 
reactor  vessel. 

This  item  is  a  decontamination 
activity.  It  involves  flushing  loose 
radioactive  material  from  the  bottom  of 
the  reactor  vessel  (RV)  and  binding  it  in 
a  solid  mass  inside  the  RV,  in  a 
centralized  volume  and,  thus, 
displacing  the  contamination  from  the 
lower  head  of  the  vessel.  This  activity 
results  in  a  large  reduction  of  external 
dose  during  later  removal  and  shipping 
of  the  vessel,  and  in  a  reduction  of 
external  dose  to  personnel  who  must 
perform  day-to-day  maintenance  and 
monitoring  activities. 

In  view  of  the  above,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 


(2)  Removal  of  miscellaneous  Safety 
Injection  Building  equipment. 

This  activity  entails  the  removal  of 
mechanical  and  electrical  equipment 
and  some  seismic  reinforcement  that  is 
no  longer  required  in  the  Safety 
Injection  Building.  The  components 
involved  in  this  activity  are  small,  and 
constitute  a  minor  decommissioning 
activity.  Similar  activities  were 
conducted  at  the  Shoreham  plant  prior 
to  decommissioning  plan  approval.  See 
items  c,  d,  and  g,  alrave.  Accordingly, 
this  activity  is  permissible  prior  to 
approval  of  a  decommissioning  plan 
under  the  pre-1993  interpretation  of  the 
Commission’s  decommissioning 
regulations. 

(3)  Installation  of  a  new  electrical 
system. 

This  activity  is  not  decommissioning. 
This  activity  is  part  of  the  Licensee’s 
overall  project  to  enhance  the  safety  of 
the  Spent  Fuel  Pool  by  establishing 
independent  systems  dedicated  to  Spent 
Fuel  Pool  reliability,  and  is  consistent 
with  NRC  Bulletin  94-01,  “Potential 
Fuel  Pool  Draindown  Caused  by 
Inadequate  Maintenance  Practice  at 
Dresden  Unit  1”  (April  14, 1994). 
Installation  of  the  new  electrical  system 
involves  installation  of  power  supply 
and  switching  capability  to  the 
previously  installed  electrical  conduit, 
which  conduit  installation  the  staff 
found  to  be  permissible  prior  to 
approval  of  a  decommissioning  plan. 

See  DD  96-4)1,  Section  IB.  A(7). 

Accordingly,  this  activity  is 
permissible  before  approval  of  a 
decommissioning  plan  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioninjg  regulations. 

(4)  Removal  of  pipe  on  the  exterior  of 
the  Vapor  Container. 

These  pipe  lines  are  located  outdoors 
beneath  the  Vapor  Container  and  are  in 
secondary-side  systems,  such  as  piping 
carrying  steam  frnm  the  secondary  side 
of  the  steam  generator  to  the  turbine. 
Because  this  involves  the  removal  of 
piping  from  the  secondary  side,  it  is  not 
a  major  decommissioning  activity. 
Similar  activities  were  conducted  at  the 
Shoreham  plant,  see  items  d  and  g, 
above,  and  at  the  Fort  St.  Vrain  plant, 
see  item  b,  above,  prior  to  approval  of 
the  decommissioning  plans. 

In  view  of  the  above,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 

(5)  Removal  of  Main  Coolant  System 
insulation. 

This  insulation  will  not  he  removed 
until  after  the  decontamination  of  the 
Main  Coolant  System.  This  insulation  is 
not  a  major  component  and  its  removal 


is,  therefore,  not  a  major 
decommissioning  activity.  Similar 
activities  were  conducted  at  the 
Shoreham  plant,  see  item  e,  above,  and 
at  the  Fort  St.  Vrain  plant,  see  item  i. 
above,  prior  to  approval  of  the 
decommissioning  plans. 

In  view  of  the  almve,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 

(6)  Installation  of  a  temporary  waste 
processing  system. 

This  activity  is  not  decommissioning. 
It  is  permitted  by  the  Defueled 
Technical  Specifications,  an  appendix 
to  the  POL.  The  activity  involves 
installation  of  a  liquid  waste  processing 
system  designed  to  process  spent  fuel 
pool  water  by  removing  contaminants. 
The  activity  will  increase  assurance  of 
satisfactory  long-term  operation  of  the 
spent  fuel  pool  and  is,  therefore,  a  safety 
enhancement. 

In  view  of  the  above,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 

(7)  Preparation  for  decontamination 
of  the  Main  Coolant  System-removal  of 
spool  pieces. 

This  is  a  decontamination  activity 
which  involved  the  removal  of  eight 
spool  pieces,  and  was  completed  in 
February  1996.  It  was  part  of  an  ongoing 
project,  preparation  of  pipe  flanges  for 
the  chemical  decontamination  of  the 
Main  Coolant  System. 

Because  this  action  is  in  preparation 
for  decontamination  and  without  which 
decontamination  could  not  proceed,  this 
activity  is  permissible.  Decontamination 
is  permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations.  In  any 
event,  the  Petition,  insofar  as  it  can  be 
inferred  to  request  action  in  this  matter, 
is  moot. 

(8)  Removal  of  miscellaneous 
equipment  outside  the  Vapor  Container 
bioshield  wall. 

This  activity  involved  the  removal  of 
heating  and  ventilating  equipment  from 
the  Vapor  Container,  and  was 
completed  in  mid-February  1996.  The 
components  removed  are  minor  and  do 
not  constitute  a  major  decommissioning 
activity.  Similar  activities  were 
conducted  at  the  Shoreham  plant  prior 
to  approval  of  the  decommissioning 
plan.  See  items  c  and  d.  above. 

Accordingly,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations.  In  any 
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event,  the  Petition,  insofar  as  it  can  be 
inferred  to  request  action  in  this  matter, 
is  moot. 

(9)  Removal  of  Primary  Auxiliary 
Building  tanks. 

This  activity  involves  the  removal  of 
four  low  pressure  or  drain  tanks  from 
the  Primary  Auxiliary  Building,  because 
they  are  not  needed  to  support 
operation  of  the  spent  fuel  pool.  Two  of 
the  tanks  were  removed  during  February 
1996.  Similar  activities  were  conducted 
at  the  Shoreham  plant  prior  to  approval 
of  the  decommissioning  plan.  See  items 
c,  d,  and  g,  above.  This  is  not  a  major 
decommissioning  activity  because  the 
removed  equipment  involves  minor 
components. 

In  view  of  the  above,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 

(10)  Removal  of  Turbine  Building 
insulation. 

This  is  an  ongoing  activity  involving 
the  removal  of  non-radioactive  material 
from  a  non-contaminated  area  of  the 
plant.  This  is  not  a  decommissioning 
activity. 

Accordingly,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 

(11)  Removal  of  spent  fuel  pool 
upender. 

This  device  was  used  during  reactor 
operations  to  transfer  fuel,  during  reload 
outages,  into  the  Vapor  Container.  The 
upender  is  not  needed  to  support 
storage  of  fuel  in  the  spent  fuel  pool. 

The  upender  is  not  a  major  component 
or  structure  and,  therefore,  this  is  not  a 
major  decommissioning  activity.  Similar 
activities  were  conducted  at  the 
Shoreham  plant,  see  items  d  and  f, 
above  and  at  Fort  St.  Vrain,  see  item  a 
above,  prior  to  approval  of  the 
decommissioning  plan. 

In  view  of  the  above,  this  activity  is 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre- 
1993  interpretation  of  the  Commission’s 
decommissioning  regulations. 

B.  The  eleven  ongoing  and  planned 
activities  will  neither  individually  nor 
collectively  substantially  increase  the 
costs  of  decommissioning. 

YAEC  estimates  the  cost  of  the  six 
activities  contested  by  Petitioners  and 
the  five  additional  planned  and  ongoing 
activities  to  be  approximately  $6.0 
million.^  YAEC  estimates  the  cost  of  the 
previously  contested  five  activities  to  be 
$6.5  million.  See  DD  96-01,  Section 


’  See  NRC  letter  from  Russell  A.  Mellor,  YAEC, 
to  Morton  B.  Fairtile,  NRC,  dated  February  28, 199C. 


III.B.  The  total  cost  of  all  activities 
which  have  been  evaluated  by  the  staff 
is  approximately  $12.5  million  or  3.4% 
of  the  estimated  $368.8  million  total 
decommissioning  cost.  It  would  be 
speculative  to  conclude  that  the 
decommissioning  method  proposed  by 
Petitioners,  SAFSTOR,  would  be  less 
expensive.  Moreover,  there  is  no 
evidence  that  the  combined  activities 
will  give  rise  to  consequences  that  will 
increase  the  total  cost  of 
decommissioning.  Thus,  the  staff 
concludes  that  there  is  no  evidence  the 
combined  activities  will  substaiitially 
increase  the  costs  of  decommissioning. 

C.  The  activities  contested  by 
Petitioners  will  neither  individually  nor 
collectively  demonstrably  affect  the 
methods  or  options  available  for 
decommissioning. 

As  the  staff  explained  in  Yankee 
Atomic  Electric  Company,  DD  96-01 
(1996),  the  criteria  for  determining 
whether  the  Licensee’s  planned  and 
ongoing  activities  will  demonstrably 
affect  the  methods  or  options  available 
for  decommissioning  have  not  been 
well-defined.  During  review  of  the 
Petition  and  the  Supplemental  Petition, 
the  NRC  staff  has  continued  to  examine 
the  question  of  whether  the  Licensee’s 
activities  will  demonstrably  affect  the 
methods  or  options  available  for 
decommissioning.  In  this  case,  the  staff 
has  now  also  compared  the  radiation 
dose  involved  in  the  contested  activities 
with  the  radiation  doses  estimated  for 
decommissioning  of  the  Licensee’s 
facility.  This  is  because,  under 
Petitioners’  theory  regarding  the  choice 
of  the  decommissioning  option,  as  we 
understand  it,  it  seems  that  adoption  of 
a  different  decommissioning  option 
would  most  likely  be  required  to  reduce 
dose. 

The  Licensee  estimates  that  the 
radiation  dose  involved  in  the  six 
activities  contested  by  the  Supplemental 
Petition  is  23.6  person-rem.®  The 
Licensee  estimates  that  the  radiation 
dose  involved  in  shipment  of  low-level 
radioactive  waste,  contested  in  the 
Petition,  is  17  person-rem.^  The 
Licensee  estimates  that  the  radiation 
dose  involved  in  the  other  four  activities 


^The  Licensee  estimates  the  radiation  dose  to  be 
13.8  person-rem  for  consolidation  of  sediment  in 
the  Reactor  Vessel:  0.4  person-rem  for  removal  of 
miscellaneous  Safety  Injection  Building  equipment; 
0.5  person-rem  for  installation  of  a  temporary 
electrical  system;  0.4  person-rem  for  removal  of 
pipe  on  the  exterior  of  the  Vapor  Container;  7.7 
person-rem  for  removal  of  Main  Coolant  system 
insulation;  and  0.8  person-rem  for  installation  of  a 
temporary  waste  processing  system.  See  letter  dated 
February  28, 1996,  from  Russell  A.  Mellor,  YAEC, 
to  Morton  B.  Fairtile,  NRC. 

’See  letter  dated  February  21, 1996,  from  K.  J. 
Heider,  YAEC,  to  Morton  B.  Fairtile,  NRC. 


contested  by  the  Petition  is  24.7  person- 
rem.*®  Accordingly,  the  radiation  dose 
involved  in  all  activities  contested  by 
Petitioners  is  approximately  65.3 
person-rem.  Thus,  the  estimated  dose 
from  the  contested  activities  is  less  than 
10%  of  the  total  755  person-rem 
estimate  for  total  radiation  exposure 
from  decommissioning  Yankee  Rowe.** 
The  staff  estimates  that  the  remaining 
estimated  dose  from  decommissioning 
activities  at  Yankee  Rowe  is,  at  the 
most,  approximately  358  person-rem.  *2 
Thus  the  estimated  dose  from  the 
activities  contested  by  Petitioners  is 
approximately  18.3%  of  the  remaining 
dose  from  decommissioning  the 
facility.  *3  Accordingly,  the  staff 
concludes  that  the  contested  activities 
will  not  demonstrably  affect  the 
methods  and  options  available  for 
decommissioning. 

It  is  not  possible  to  determine  with 
precision  how  much  of  the  65.3  person- 
rem  involved  in  the  contested  activities 
might  be  avoidable  by  using  the 
SAFSTOR  option,  i.e.,  by  delaying 
completion  of  those  activities  for  several 
decades  to  allow  for  radioactive  decay. 
But  even  if  the  entire  65.3  person-rem 


'"The  Licensee  estimates  the  radiation  dose  to  be 
4  person-rem  for  Fuel  Chute  Isolation  and  negligible 
for  Spent  Fuel  Pool  Electrical  Conduit  Installation. 
See  letter  dated  February  21, 1996,  from  K.  J. 

Heider,  YAEC,  to  Morton  B.  Fairtile,  NRC.  The  staff 
estimates  the  radiation  dose  to  be  19.7  person-rem 
from  completion  of  removal  of  the  remaining 
portions  of  the  Upper  Neutron  Shield  Tank,  and  1.0 
person-rem  from  removal  of  Component  Cooling 
Water  System  pipes  and  components  and  Spent 
Fuel  Cooling  System  pipes  and  components  based 
on  a  telephone  conversation  with  the  licensee  on 
March  15, 1996. 

'  ■  See  Order  Approving  the  Deconunissioning 
Plan  and  Authorizing  Decommissioning  of  Facility 
(Yankee  Nuclear  Power  Station],  “Environmental 
Assessment  by  the  U.S.  Nuclear  Regulatory 
Commission  Related  to  the  Request  to  Authorize 
Facility  Decommissioning”,  p.  22. 

'^To  estimate  the  remaining  dose  from 
decommissioning,  the  staff  subtracted,  from  the  755 
person-rem  estimate  for  total  allotted  dose,  the 
personnel  exposures  reported  for  calendar  years 
1993, 1994  and  1995,  or  163, 156  and  78  person- 
rem,  respectively.  See  “Personnel  Exposure  Report 
by  duty  Function  and  10  CFR  20.407  Personnel 
Monitoring  Report”,  dated  December  31, 1993, 
December  31, 1994,  and  December  31, 1995.  The 
resulting  estimate  of  approximately  358  person-rem 
may  be  an  underestimate  of  the  remaining  available 
exposure.  Some  of  the  dose  from  1993  includes 
non-decommissioning  activities  and  some  of  the 
dose  from  the  contested  activities  was  incurred 
during  calendar  year  1995,  but  should  not  be 
counted  as  expended  for  purposes  of  estimating 
remaining  dose. 

'3DD-96-01  compared  the  dose  from  the 
contested  shipping  activity  to  the  total  radiation 
exposure  from  decommissioning,  see  Section 
III.B.(9).  It  is,  however,  preferable  to  use  the  more 
sophisticated  approach  of  comparing  dose  from 
contested  activities  to  the  remaining  radiation 
exposure  from  decommissioning.  Nonetheless, 
under  both  approaches  the  staff  concludes  that  the 
contested  activities  will  not  demonstrably  affect  the 
options  and  methods  available  for 
decommissioning. 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Notices 


11903 


could  be  counted  as  part  of  the  potential 
SAFSTOR  dose  savings  (an  unlikely 
situation),  the  SAFSTOR  dose  savings 
still  available  is  substantially  more  than 
the  65.3  person-rem  “lost”  by  carrying 
out  the  contested  activities  now.  Thus, 
even  in  an  unlikely  worst  case,  the 
SAFSTOR  option  would  be 
substantially  preserved.  Accordingly, 
the  staff  concludes  that  the  contested 
activities  will  not  demonstrably  a^ect 
the  methods  and  options  available  for 
decommissioning. 

In  sum,  the  NRC  staff  will  not  take 
action  to  halt  relatively  minor  YAEC 
activities,  many  of  which  are  closely 
similar  to  ones  allowed  at  Shoreham 
and  Ft.  St.  Vrain,  where  there  is  no 
evidence  that  these  activities  are 
consuming  a  significant  portion  of  the 
remaining  radioactive  dose  at  Yankee 
Rowe.  In  the  staffs  judgment,  the 
prohibition  against  dismantling  major 
systems,  such  as  the  reactor  vessel  and 
other  reactor  components  with 
substantial  contamination,'^  sufficiently 
preserves  the  possibility  of  ultimately 
moving  to  the  SAFSTOR  option,  should 
that  he  the  result  of  the  still-pending 
challenge  to  YAEC’s  decommissioning 
plan. 

IV.  Conclusion 

For  the  reasons  given  above. 
Petitioner’s  request  to  prohibit  six 
activities  is  denied.  Those  activities, 
plus  an  additional  five  activities 
identified  by  the  Licensee  as  planned  or 
ongoing,  are  permissible  prior  to 
approval  of  a  decommissioning  plan 
under  the  pre-1993  interpretation  of  the 
Commission’s  decommissioning 
regulations. 

A&  provided  by  10  CFR  2.206(c),  a 
copy  of  this  IDecision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission’s  review.  The  Decision  will 


'■*See  letter  dated  November  2, 1995,  from  Morton 
B.  Fairtile,  NBC,  to  fames  A.  Kay,  YAEC. 


become  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission  on  its  own 
motion  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  March  1996. 

For  the  Nuclear  Regulatory  Commission. 
William.  T.  Russell, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  96-6936  Filed  3-21-96;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

March  1, 1996. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  b^n 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
March  1, 1996,  of  seven  rescission 
proposals  and  six  deferrals  contained  in 
three  special  messages  for  FY  1996. 
These  messages  were  transmitted  to 
Congress  on  October  19, 1995,  and 
February  21  and  23, 1996. 

Rescissions  (Attachments  A  and  C) 

As  of  March  1, 1996,  seven  rescission 
proposals  totaling  $960  million  had 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1996  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  March  1, 1996,  $2,760.4  million 
in  budget  authority  was  being  deferred 


from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1996. 

Information  From  Special  Message 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

60  FR  55154,  Friday,  October  27, 1995 

61  FR  8691,  Tuesday,  March  5, 1996 
Alice  M.  Rivlin, 

Director. 

Attachments 

Attachment  A 

Status  of  FY  1996  Rescissions 


[In  millions  of  dollars] 

Budgetary 

resources 

Rescissions  proposed  by  the 
President . 

960.0 

Rejected  by  the  Congress _ 

Currently  before  the  Congress  ... 

960.0 

Attachment  B 

Status  of  FY  1996  Deferrals 

[In  millions  of  dollars] 

Budgetary 

resources 

Deferrals  proposed  by  the  Presi¬ 
dent  . 

Routine  Executive  releaises 
through  March  1, 1996  (OMB/ 
Agency  releases  of  $878.7 
million,  partially  offset  by  cu¬ 
mulative  positive  adjustment  of 

$4  thousimd.) . 

Overturned  by  the  Congres-*:  . 

3,639.0 

878.7 

Currently  before  the  Congress 

2,760.4 

BILUNQ  CODE  3110-01-P 


ATTACHMENT  C 

Status  of  FY 1996  Rescission  Proposais  -  As  of  March  1, 1996 
(Amounts  in  thousands  of  doilars) 


L904 
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UNITED  STATES  POSTAL  SERVICE 

Board  of  Governors;  Addition  to 
Closed  Sunshine  Act  Meeting  Agenda 

By  telephone  vote  on  March  19, 1996, 
a  majority  of  the  members  contacted  and 
voting,  the  Board  of  Governors  voted  to 
add  to  the  agenda  of  its  April  1, 1996, 
meeting,  closed  to  public  observation 
(see  61  FR  10406,  March  13, 1996), 
consideration  of  the  Postal  Rate 
Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC96-1,  Ex|)erimental  First-Class  and 
Priority  Mail,  Small  Parcel  Automation 
Rate  Category. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  vmder  Chapter  36  of  Title 
39,  United  Stated  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)(4)  of  Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board’s  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  Title  39,  Code  of 
Federal  Regulations,  the  General 
Counsel  of  the  United  States  Postal 
Service  has  certified  that  in  her  opinion 
the  meeting  may  properly  be  closed  to 
public  observation  pursuant  to  section 
552b(c)  (3)  and  (10)  of  Title  5,  and 
section  410(c)(4)  of  Title  39,  United 
States  Code;  and  section  7.3  (c)  and  (j) 
of  Title  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268—4800. 

Thomas  J.  Koerber, 

Secretary. 

[FR  Doc.  96-7159  Filed  3-20-96;  1:35  pm) 
BILUNG  CODE  7710-12-M 


Board  of  Governors;  Notice  of  a 
Sunshine  Act  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1:00  p.m.  on  Monday,  April  1, 1996, 
and  at  9:00  a.m.  on  Tuesday,  April  2, 
1996,  in  Scottsdale,  Arizona. 

The  April  1  meeting  is  closed  to  the 
public  (see  61  FR  10406,  March  13, 
1996).  The  filing  with  the  Postal  Rate 
Commission  for  classification  reform  of 
special  services  has  been  deferred.  The 
April  2  meeting  is  open  to  the  public 
and  will  be  held  at  the  Scottsdale 
Princess  Hotel,  7575  East  Princess 
Drive,  Scottsdale,  in  Ballrooms  B  and  C. 
The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is  set 
forth  below.  Requests  for  information 
about  the  meeting  should  be  addressed 
to  the  Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268-4800. 

Agenda 

Monday  Session,  April  1 — 1:00  p.m. 
(Closed) 

1.  Consideration  of  the  Postal  Rate 
Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC96-1,  Experimental  First-Class  and 
Priority  Mail  Small  Parcel  Automation 
Rate  Category.  (John  H.  Ward,  Vice 
President,  Marketing  Systems). 

2.  Consideration  of  a  Filing  with  the 
Postal  Rate  Commission  on 
Classification  Reform  for  Nonprofits. 
(John  H.  Ward,  Vice  President, 
Marketing  Systems). 

Tuesday  Session.  April  2 — 9:00  a.m. 
(Open) 

1.  Minutes  of  the  Previous  Meeting, 
March  4-5, 1996. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer.  (Marvin 
Runyon) 

3.  Report  on  the  Phoenix  District. 
(George  L.  Lopez,  Phoenix  District 
Manager,  Customer  Service  and  Sales) 

4.  Tentative  Agenda  for  the  May  6-7, 
1996,  meeting  in  Washington,  D.C. 
Thomas  J.  Koerber, 

Secretary. 

[FR  Doc.  96-7160  Filed  3-20-96;  1:35  pm] 
BILUNO  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-21827;  File  No.  812-9902] 

Connecticut  Mutual  Life  Insurance 
Company,  et  al. 

March  15, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Connecticut  Mutual  Life 
Insurance  Company  (“CML”),  C.M.  Life 
Insurance  Company  (“C.M.  Life”),  CML 
Accumulation  Annuity  Account  E 
(“Account  E”),  Panorama  Separate 
Account  (“Panorama  Account”), 
Connecticut  Mutual  Variable  Life 
Separate  Account  I  (“CML  VLI 
Account”),  Panorama  Plus  Separate 
Account  (“Plus  Account”)  and  C.M.  Life 
Variable  Life  Separate  Account  I  (“C.M. 
Life  VLI  Account”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  26(b)  of 
the  1940  Act  approving  the  proposed 
substitution  of  securities  and  pursuant 
to  Section  17(b)  of  the  1940  Act 
exempting  the  proposed  transaction 
from  the  provisions  of  Section  17(a)  of 
the  1940  Act. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  seek  an  order  approving  the 
substitution  of  securities  issued  by 
certain  management  investment 
companies  and  held  by  Account  E, 
Panorama  Account,  CML  VLI  Account, 
Plus  Account  and  C.M.  Life  VLI 
Account  (collectively,  the  “Accounts,” 
and  individually,  an  “Account”)  to 
support  variable  life  insurance  contracts 
and/or  variable  annuity  contracts 
(collectively,  the  “Contracts”)  issued  by 
CML  or  C.M.  Life.  Applicants  also  seek 
an  order  exempting  them  and 
Massachusetts  Mutual  Life  Insurance 
Company  (“MassMutual”),  Connecticut 
Mutual  Financial  Services  Series  Fund 
I,  Inc.  (“CMFS  Series  Fund”),  and 
Oppenheimer  Variable  Account  Funds 
(“Oppenheimer  Series  Fund”)  (together, 
the  “Funds,”  and  individually,  a 
“Fund”)  from  Section  17(a)  of  the  1940 
Act  to  the  extent  necessary  to  permit 
C.M.  Life  and  either  CML  or 
MassMutual  to  carry  out  the  above 
referenced  substitution  of  securities  by 
redeeming  securities  issued  by  CMFS 
Series  Fimd  in  kind  (or  partly  in  kind) 
and  using  the  redemption  proceeds  to 
purchase  securities  issued  by 
Oppenheimer  Series  Fund. 

RUNG  DATE:  December  18, 1995. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
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issued  unless  the  commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  9, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  afhdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester’s  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  Richard  M.  Howe,  Esq., 
Second  Vice  President  and  Associate 
General  Counsel,  Massachusetts  Mutual 
Life  Insurance  Company,  1295  State 
Street,  Springfield,  Massachusetts 
01111;  Michael  A.  Chong,  Esq.,  and 
Bernard  S.  Carrey,  Esq.,  Connecticut 
Mutual  Life  Insurance  company,  140 
Garden  Street,  Hartford,  Connecticut 
06154. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  C.  Amorosi,  Attorney,  or  Wendy 
Finck  Friedlander,  Deputy  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicants’  Representations 

1.  CML,  a  mutual  life  insurance 
company,  is  principally  engaged  in  the 
offering  of  life  insurance,  armuity  and 
disability  income  contracts  and  is 
authorized  to  conduct  business  in  all  50 
states,  the  District  of  Columbia  and 
Puerto  Rico.  CML  is  the  depositor  and 
sponsor  of  Account  E.  Panorama 
Account  and  CML  VLI  Account. 

2.  C.M.  Life,  a  stock  life  insurance 
company  and  wholly-owned  subsidiary 
of  CML,  is  principally  engaged  in  the 
sale  of  life  insurance  and  annuity 
contracts.  It  is  authorized  to  conduct 
business  in  all  states  except  New  York. 
C.M.  Life  is  the  depositor  and  sponsor 
of  Plus  Account  and  C.M.  Life  ^I 
Account. 

3.  MassMutual,  a  mutual  life 
insurance  company,  is  currently 
licensed  to  transact  life,  accident,  and 
health  insurance  business  in  all  states, 
the  District  of  Columbia  and  certain 
provinces  of  Canada.  MassMutual  is  the 
depositor  and  sponsor  of  a  number  of 
variable  life  insurance  and  variable 


annuity  separate  accounts  registered  as 
investment  companies. 

4.  Each  of  the  Accounts  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  The  assets  of  each  Account 
support  either  variable  annuity 
contracts  or  variable  life  insurance 
contracts.  Interests  in  each  of  the 
Accounts  offered  through  such 
Contracts  have  been  registered  under 
the  Securities  Act  of  1933  (the  “1933 
Act”)  on  either  Form  S-6  or  Form  N- 
4. 

5.  Account  E  invests  exclusively  in 
shares  of  the  Income  Portfolio  of  CMFS 
Series  Fund.  CML  has  not  sold  * 
Contracts  offered  through  Account  E 
since  February,  1982. 

6.  The  Panorama  Account  is  divided 
into  eight  subaccounts:  four  holding 
assets  supporting  Contracts  issued  in 
connection  with  employee  benefit  plans 
or  retirement  programs  receiving 
favorable  treatment  under  the  Internal 
Revenue  Code  of  1986,  as  amended,  and 
four  holding  assets  supporting  Contracts 
issued  to  the  general  public.  Two 
subaccounts  invest  exclusively  in  shares 
of  each  of  the  following  investment 
portfolios  of  CMFS  Series  Fund:  Money 
Market  Portfolio,  Income  Portfolio,  Total 
Return  Portfolio  and  Growth  Portfolio. 

7.  The  CML  VLI  Account  is  currently 
divided  into  seven  subaccounts,  four  of 
which  invest  exclusively  in  shares  of 
one  of  the  following  investment 
portfolios  of  CMFS  Series  Fimd:  Income 
Portfolio,  Total  Return  Portfolio,  Growth 
Portfolio  and  Government  Securities 
Portfolio.  The  other  three  subaccounts 
each  invest  in  shares  of  open-end 
management  investment  companies  that 
are  not  affiliated  persons  of  CML  or 
MassMutual. 

8.  The  Plus  Account  is  currently 
divided  into  six  subaccounts,  each  of 
which  invests  in  shares  of  one  of  the 
following  investment  portfolios  of 
CMFS  Series  Fund:  Money  Market 
Portfolio,  Income  Portfolio,  Total  Return 
Portfolio,  Growth  Portfolio,  Government 
Securities  Portfolio  and  International 
EquiW  Portfolio. 

9.  The  C.M.  Life  VLI  Account  is 
currently  divided  into  eleven 
subaccounts,  eight  of  which  invest 
exclusively  in  shares  of  one  of  the 
following  investment  portfolios  of  the 
CMFS  Series  Fimd:  Government 
Securities  Portfolio,  Income  Portfolio, 
Total  Return  Portfolio,  Growth  Portfolio, 
International  Equity  Portfolio,  LifeSpan 
Capital  Appreciation  Portfolio,  LifeSpan 
Balanced  Portfolio  and  LifeSpan 
Diversified  Portfolio.  The  remaining 
three  subaccoimts  each  invest  in  shares 
of  open-end  management  investment 
companies  that  are  not  affiliated  persons 
of  CML  or  MassMutual. 


10.  The  CMFS  Series  Fund  was 
organized  as  a  Maryland  corporation  on 
August  17, 1981  and  is  registered  under 
the  1940  Act  as  an  open-end 
management  investment  company. 
CMFS  Series  Fimd  is  a  series 
investment  company  as  defined  by  Rule 
18f— 2  under  the  1940  Act  and  is 
currently  comprised  of  nine  investment 
portfolios:  Money  Market  Portfolio, 
Government  Securities  Portfolio, 

Income  Portfolio,  Total  Return  Portfolio, 
Growth  Portfolio,  International  Equity 
Portfolio,  LifeSpan  Capital  Appreciation 
Portfolio,  LifeSpan  Balanced  Portfolio 
and  LifeSpan  EHversified  Portfolio. 
CMFS  Series  Fund  issues  a  separate 
series  of  shares  in  connection  with  each 
portfolio  and  has  registered  these  shares 
under  the  1933  Act  on  Form  N-lA.  G.R. 
Phelps  &  Co.,  Inc.,  a  wholly-owned 
subsidiary  of  CML,  is  the  investment 
adviser  to  CMFS  Series  Fund. 

11.  The  Money  Market  Portfolio  seeks 
as  high  a  level  of  current  income  as  is 
consistent  with  preservation  of  capital 
and  maintenance  of  liquidity  by 
investing  in  money  market  instruments. 
The  Government  Securities  Portfolio 
seeks  a  high  level  of  current  income 
ivith  a  hi^  degree  of  safety  of  principal 
by  investing  primarily  in  U.S. 
Government  securities  and  U.S. 
Government-related  securities.  The 
Income  Portfolio  seeks  high  current 
income  consistent  with  prudent 
investment  risk  and  preservation  of 
capital  by  investing  primarily  in 
corporate  debt  securities  and  securities 
issued  by  the  U.S.  Government  and  by 
U.S.  Government  agencies  and 
instrumentalities. 

12.  Oppenheimer  Series  Fund  was 
organized  as  a  Massachusetts  business 
trust  on  August  28, 1984  and  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  Oppenheimer  Series  Fund  is 
a  series  investment  company  as  defined 
by  Rule  18f-2  under  the  1940  Act  and 
is  currently  comprised  of  nine 
investment  portfolios:  Oppenheimer 
Money  Fund,  Oppenheimer  High 
Income  Fund,  Oppenheimer  Bond 
Fund,  Oppenheimer  Capital 
Appreciation  Fund,  Opjjenheimer 
Growth  Fund,  Oppenheimer  Multiple 
Strategies  Fund,  Oppenheimer  Growth 
&  Income  Fund,  Oppenheimer  Global 
Securities  Fund  and  Oppenheimer 
Strategic  Bond  Fund.  Oppenheimer 
Series  Fimd  issues  a  separate  series  of 
shares  of  beneficial  interest  in 
connection  with  each  portfolio  and  has 
registered  these  shares  under  the  1933 
Act  on  Form  N-lA.  Oppenheimer 
Management  Corporation,  a  subsidiary 
of  MassMutual,  is  the  investment 
adviser  of  Oppenheimer  Series  Fund. 
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13.  The  Oppenheimer  Money  Fund 
seeks  the  maximum  current  income 
from  investments  in  “money  market” 
securities  consistent  with  low  capital 
risk  and  the  maintenance  of  liquidity. 
The  Oppenheimer  Bond  Fund  seeks  a 
high  level  of  current  income  from 
investments  in  high-yield,  fixed-income 
securities  rated  “Baa”  or  better  by 
Moody’s  or  “BBB”  or  better  by  Standard 
&  Poor’s.  As  a  secondary  investment 
objective,  the  Oppenheimer  Bond  Fund 
seeks  capital  growth  when  consistent 
with  its  primary  objective. 

14.  The  Contracts  income  a  variety  of 
variable  life  insurance  and  variable 
annuity  contracts  issued  by  CML  and 
C.M.  Life.  Applicants  state  that  although 
considerable  variation  exists  among  the 
provisions  of  the  various  Contracts,  all 
of  the  Contracts  (except  those  issued 
through  Account  E  which  provides  only 
one  investment  option)  permit,  subject 
to  certain  limitations,  at  least  4  transfers 
per  Contract  year  of  cash  value  among 
and  between  the  subaccounts  available 
as  investment  options  without  the 
imposition  of  a  transfer  charge.  All  of 
the  Contracts  that  permit  transfers  of 
cash  values  among  and  between 
subaccounts  reserve  for  CML  or  C.M. 

Life  the  right  to  eliminate  or  further 
restrict  transfer  privileges. 

15.  In  order  to  achieve  certain 
business  purposes,  CML  and 
MassMutual  signed  a  merger  agreement 
dated  September  13, 1995,  pursuant  to 
which  CML  would  merge  with  and  into 
MassMutual,  leaving  MassMutual  as  the 
surviving  company.  The  merger 
agreement  provided,  among  other 
things,  that  C.M.  Life  would  become  a 
wholly-owned  subsidiary  of 
MassMutual  but  that  the  Plus  Account 
and  C.M.  Life  VLI  Account  would 
remain  intact  and  unchanged  by  the 
merger  and  that  C.M.  Life  would  remain 
the  depositor  of  each. 

16.  The  merger  agreement  also 
provided  that  the  merger  would  operate 
to  transfer  the  CML  separate  accounts, 
including  Account  E,  the  Panorama 
Account  and  the  CML  VLI  Account  (the 
“CML  Accounts”),  to  MassMutual. 
MassMutual  would  then  be  the  legal 
owner  of  the  assets  of  the  CML 
Accounts  and  thereby  become  the 
depositor  of  each.  Applicants  state  that 
the  merger  agreement  did  not  provide 
for  the  merger  or  consolidation  of  the 
CML  Accounts  with  any  other  separate 
account  of  CML  or  MassMutual  in 
connection  with  the  merger.  Except  as 
contemplated  by  the  proposed 
substitution,  the  merger  agreement 
provided  that  the  CK^  Accounts  would 
continue  to  maintain  the  subaccounts 
that  currently  comprise  each  of  the  CML 
Accounts,  and  would  continue  to  hold 


in  each  such  subaccount  shares  of  the 
same  management  investment  company 
that  each  currently  holds.  The  merger 
agreement  also  provided  that  no  charges 
would  be  imposed  upon  owners  of 
Contracts  or  other  deductions  made  in 
connection  with  the  transfer  of  the  CML 
Accounts  to  MassMutual  nor  would 
such  transfers  affect  the  net  asset  value 
of  any  subaccount  of  the  CML  Accounts. 

17.  Applicants  state  that,  in  an  effort 
to  reduce  expenses,  the  management  of 
CML  and  MassMutual  are  seeking  to 
consolidate  the  assets  of  a  number  of 
smaller  management  investment 
coi^panies  which  are  advised  by 
affiliated  persons  of  CML  with  those  of 
larger  management  investment 
companies  having  substantially 
identical  or  very  similar  investment 
objectives  advised  by  MassMutual  or 
affiliated  persons  of  MassMutual. 
Applicants  state  that  the  Money  Market 
Portfolio,  Government  Securities 
Portfolio  and  Income  Portfolio  of  CMFS 
Series  Fund  are  relatively  small  when 
compared  with  many  other  similar 
investment  portfolios  of  open-end 
management  investment  companies.  As 
a  result,  the  annual  expense  ratios  of 
these  portfolios  have  generally  been 
higher  than  the  ratios  of  most  similar 
but  larger  portfolios.  Applicants  also 
state  that  although  the  past  performance 
of  these  three  portfolios  has  not  been 
poor  in  recent  years,  neither  has  it  been 
outstanding  for  any  of  them.  The  Money 
Fund  an  Bond  Fund  of  Oppenheimer 
Series  Fimd  are  somewhat  larger  than 
their  counterparts  among  the  three 
portfolios  of  CMFS  Series  Fund. 

18.  By  supplements  to  the  various 
prospectuses  for  the  Contracts  and  the 
Accounts,  all  current  and  prospective 
Contract  owners  were  notified  of  the 
intent  of  CML,  C.M.  Life  and 
MassMutual  to  substitute  shares  of 
Oppenheimer  Money  Fund  and 
Oppenheimer  Bond  Fund  (the 
“substitute  funds”)  for  those  of  the 
Money  Market  Portfolio,  Government 
Securities  Portfolio  and  Income 
Portfolio  (the  “removed  funds”)  of 
CMFS  Series  Fund.  The  supplements 
advise  current  and  prospective  Contract 
owners  that  they  will  remain  able  to 
allocate  net  purchase  payments  to  or 
transfer  cash  values  to  the  subaccounts 
of  the  Accounts  corresponding  to  each 
of  the  removed  funds  until  the 
consummation  of  the  merger  but  that 
sometime  after  the  merger,  the 
substitute  funds  will  replace  the 
removed  funds  as  the  underlying 
investment  for  such  subaccounts.  The 
supplements  further  apprise  current  and 
prospective  Contract  owners  that  from 
the  date  of  the  supplements  until  the 
date  of  the  proposed  substitution. 


Contract  owners  will  be  permitted  to 
make  one  transfer  of  all  cash  value 
under  a  Contract  invested  in  any  one  of 
the  affected  subaccounts  on  the  date  of 
the  supplement  to  another  subaccount 
other  than  one  of  the  other  affected 
subaccounts  without  that  transfer 
counting  as  one  of  a  limited  number  of 
transfers  permitted  in  a  Contract  year  or 
as  one  of  a  limited  number  of  transfers 
permitted  in  a  Contract  year  free  of 
charge.  In  addition,  the  supplements 
inform  current  and  prospective  Contract 
owners  that  CML,  C.M.  Life  and 
MassMutual  will  not  exercise  any  rights 
reserved  by  CML  or  C.M.  Life  under  any 
of  the  Contracts  to  impose  additional 
restrictions  on  transfers  (or  discontinue 
transfer  privileges  entirely)  until  at  least 
30  days  after  the  proposed  substitution. 

The  Proposed  Substitution 

1.  Applicants  propose  that  C.M.  Life 
and  either  CML  or  MassMutual 
substitute  (1)  shares  of  the  Money  Fund 
of  Oppenheimer  Series  Fund  for  shares 
of  the  Money  Market  Portfolio  of  CMFS 
Series  Fund  held  by  corresponding 
subaccounts  of  the  Accounts,  (2)  shares 
of  the  Bond  Fund  of  Oppenheimer 
Series  Fund  for  shares  of  the 
Government  Securities  Portfolio  of 
CMFS  Series  Fimd  held  by 
corresponding  subaccounts  of  the 
Accounts,  and  (3)  shares  of  the  Bond 
Fund  of  Oppenheimer  Series  Fund  for 
shares  of  the  Income  Portfolio  of  CMFS 
Series  Fund  held  by  corresponding 
subaccounts  of  the  Accounts. 

Applicants  propose  to  have  C.M.  Life 
and  either  (^L  or  MassMutual  redeem 
shares  of  each  removed  fund  in  kind  (or 
partly  in  kind)  and  purchase  with  the 
proceeds  shares  of  the  corresponding 
substitute  fund. 

2.  Applicants  state  that  the  proposed 
substitutions  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner’s  cash 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  any  of 
the  Accounts.  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  proposed  substitutions  nor  will  their 
rights  or  MassMutual’s  or  C.M.  Life’s 
obligations  under  the  Contracts  be 
altered  in  any  way.  Applicants  state  that 
ail  expenses  incurred  in  connection 
with  the  proposed  substitutions, 
including  legal,  accounting  and  other 
fees  and  expenses,  will  be  paid  by  CML 
or  MassMutual.  Applicants  also  state 
that  the  proposed  substitutions  will  not 
impose  any  tax  liability  on  Contract 
owners.  Furthermore,  the  proposed 
substitutions  will  not  cause  the  Contract 
fees  and  charges  currently  being  paid  by 
existing  Contract  owners  to  be  greater 
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after  the  proposed  substitutions  than 
before  the  proposed  substitutions. 

3.  Applicants  state  that  in  addition  to 
the  prospectus  supplements  distributed 
to  current  and  prospective  Contract 
owners,  within  5  days  after  the 
proposed  substitutions,  any  Contract 
owners  who  were  affected  by  the 
substitutions  will  be  sent  a  written 
notice  informing  them  that  the 
substitutions  carried  out  and  that  they 
may  make  one  transfer  of  all  cash  value 
under  a  Contract  invested  in  any  one  of 
the  affected  subaccounts  on  the  date  of 
the  notice  to  another  subaccount 
without  that  transfer  counting  as  one  of 
a  limited  number  of  transfers  permitted 
in  a  Contract  year  or  as  one  of  a  limited 
number  of  transfers  permitted  in  a 
Contract  year  free  of  charge. 

4.  Applicants  state  that  CML  and 
MassMutual  are  also  seeking  approval  of 
the  proposed  substitutions  ^m  the 
Massachusetts  Insurance  IDepartment 
and  such  other  state  insurance 
regulators  as  may  be  necessary  or 
appropriate. 

Applicants’  Legal  Analysis 

Request  for  an  Order  Under  Section 
26(b) 

1.  Section  26(b)  of  the  1,940  Act 
provides  in  pertinent  part  that  “(i]t  shall 
be  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution.”  The 
purpose  of  Section  26(b)  is  to  protect  the 
expectation  of  investors  in  a  imit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  incurring  either  a  loss  of 
the  sales  load  deducted  from  initial 
proceeds,  an  additional  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
this  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  holding  shares  of 
one  issuer  from  substituting  for  those 
shares  the  shares  of  another  issuer, 
unless  the  Commission  approves  that 
substitution. 

2.  Applicants  represent  that  the 
proposed  substitutions  are  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 
Applicants  assert  that,  after  the 
proposed  substitutions,  the  substitute 
funds  will  provide  Contract  owners 


with  more  favorable  or  comparable 
overall  investment  results  than  would 
be  the  case  if  the  proposed  substitutions 
do  not  take  place.  In  support  of  this. 
Applicants  state  that  the  proposed 
substitutions  would  effectively 
consolidate  the  assets  of  the  substitute 
funds  with  those  of  the  removed  funds 
resulting,  in  most  cases,  in  a  larger  fund 
with  lower  anticipated  future  expense 
ratios  than  the  past  expense  ratios  of  the 
removed  fund.  Each  of  the  three 
substitute  funds  is  larger  (and  after  it 
receives  the  assets  of  the  removed 
fund(s)  will  be  substantially  larger)  than 
the  removed  fund  that  it  would  replace. 
The  Money  Fund  of  Oppenheimer 
Series  Fimd  has  had  more  favorable 
expense  ratios  over  the  last  three  years 
than  the  Money  Market  Portfolio  of 
CMFS  Series  Fund.  The  Bond  Fund  has 
had  more  favorable  expense  ratios  over 
the  last  three  years  than  the  Government 
Securities  Portfolio  of  CMFS  Series 
Fund.  The  Bond  Fund  has  had  only 
somewhat  less  favorable  expense  ratios 
over  the  last  three  years  than  the  Income 
Portfolio  of  CMFS  Series  Fund. 
Applicants  also  state  that  each  of  the 
substitute  funds  has  had  somewhat 
more  favorable  investment  performance 
over  the  past  three  years  than  the 
removed  fund  that  it  would  replace. 

3.  Applicants  also  maintain  that  each 
of  the  substitute  funds  is  a  suitable  and 
appropriate  investment  vehicle  for 
Contract  owners.  Except  for  the 
proposed  substitution  of  shares  of  the 
Bond  Fund  of  Oppenheimer  Series 
Fund  for  those  of  CMFS  Series  Fund 
Government  Securities  Portfolio,  each  of 
the  substitute  funds  has  substantially 
identical  investment  objectives  to  the 
removed  fund  that  it  would  replace.  The 
Bond  Fund  has  investment  objectives 
that  are  similar  to  and  compatible  with 
those  of  the  Government  S^urities 
Portfolio. 

Request  for  an  Order  Under  Section 
17(b) 

1.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
acting  as  principal,  frnm  selling  any 
security  or  other  property  to  such 
registered  investment  company.  Section 
17(a)(2)  of  the  1940  Act  prohibits  any  of 
such  affiliated  persons,  acting  as 
principal,  from  purchasing  any  security 
or  other  property  from  such  registered 
inveshnent  company. 

2.  The  proposed  substitution  may  be 
deemed  to  entail  one  or  more  purchases 
or  sales  of  securities  between  and 
among  affiliated  persons  as  a  result  of 
the  purchase  by  the  subaccounts  of  the 
Accounts  of  shares  of  the  Money  Fund 


and  Bond  Fund  of  the  Oppenheimer 
Series  Fund  with  proceeds  firom  the 
redemption  of  shares  in  kind  (or  partly 
in  kind)  of  the  Money  Market  Portfolio, 
Government  Securities  Portfolio  and 
Income  Portfolio  of  the  CMFS  Series 
Fund.  Applicants  state  that  the 
proposed  substitutions  could  come 
within  the  scope  of  Section  17(a)  of  the 
1940  Act.  In  addition,  the  proposed 
substitution  would  not  be  exempt  frnm 
Section  17  of  the  1940  Act  pursuant  to 
Rule  17a— 7  thereunder  because  (1)  the 
affiliations  among  the  Accounts,  the 
Oppenheimer  Series  Fund  and  the 
ChffS  Series  Fund  do  not  arise  solely  by 
reason  of  having  common  investment 
advisers,  common  directors,  and/or 
common  officers,  and  (2)  the  transaction 
will  not  satisfy  the  condition  in  Rule 
17a-7  which  requires  that  the 
transaction  be  a  purchase  or  sale  for  no 
consideration  other  than  cash  payment 
against  prompt  delivery  or  a  security  for 
which  market  quotations  are  readily 
available.  The  proposed  purchase  of 
Oppenheimer  Series  Funds  shares  with 
portfolio  investment  securities  entails 
the  purchase  and  sale  of  securities  for 
securities.  Therefore,  the  proposed 
substitution  requires  an  exemption  from 
Section  17(a)  of  the  1940  Act,  pursuant 
to  Section  17(b)  of  the  1940  Act. 

.  3.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  the  transactions 
prohibited  by  Section  17(a)  upon 
application  if  evidence  establishes  that: 
(a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  investment  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

4.  Applicants  assert  that  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve 
overreaching.  The  boards  of  directors  of 
both  CMFS  Series  Fund  and 
Oppenheimer  Series  Fund  have  adopted 
procedures  pursuant  to  which  each  of 
the  Funds  may  purchase  and  sell 
securities  to  and  from  its  affiliates. 
Applicants  also  state  the  proposed 
substitutions  will  be  carried  out  in 
conformity  with  all  of  the  requirements 
of  Rule  17a-7  and  each  Fund’s 
procedures  thereunder,  except  that  the 
consideration  paid  for  the  securities 
being  purchas^  or  sold  may  not  be 
entirely  cash.  Applicants  state  that 
although  the  transaction  may  not  be 
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entirely  for  cash,  each  will  be  effected 
based  upon  (1)  the  independent  market 
price  of  the  portfolio  securities  valued 
as  specified  in  paragraph  (b)  of  Rule 
17a-7,  and  (2)  Ae  net  asset  value  per 
share  of  Oppenheimer  Series  Fund’s 
Money  Fund  or  Bond  Fund  or  CMFS 
Series  Fund’s  Money  Market  Portfolio, 
Income  Portfolio  or  Government 
Securities  Portfolio  valued  in 
accordance  with  the  procedures 
disclosed  in  the  respective  Fund’s 
registration  statement  and  as  required 
by  Rule  22c-l  imder  the  1940  Act. 
Applicants  state  that  no  brokerage 
commission,  fee'  or  other  remuneration 
will  be  paid  to  any  party  in  connection 
with  the  proposed  transaction.  In 
addition,  the  boards  of  directors  of  both 
Funds  will  subsequently  review  the 
proposed  substitutions  and  make  the 
determinations  required  by  paragraph 
(e)(3)  of  Rule  17a-7. 

5.  Applicants  also  assert  that  the 
proposed  transaction  is  consistent  with 
the  investment  policy  of  each 
investment  company  concerned. 
Applicants  state  the  proposed 
redemption  of  CMFS  Series  Fund  shares 
is  consistent  with  the  investment  policy 
of  the  Fund  and  its  Money  Market 
Portfolio,  Income  Portfolio  and 
Government  Securities  Portfolio,  as 
recited  in  the  Fund’s  registration 
statement,  provided  that  the  shares  are 
redeemed  at  their  net  asset  value  in 
conformity  with  Rule  22c-l  under  the 
1940  Act.  In  addition,  the  sale  of 
Oppenheimer  Series  Funds  shares  for 
investment  securities  is  consistent  with 
the  investment  policy  of  the  Fund  and 
its  Money  Fund  and  Board  Fund  as 
recited  in  the  Fund’s  registration 
statement,  provided  that  (1)  the  shares 
are  sold  at  their  net  asset  value,  and  (2) 
the  portfolio  securities  are  of  the  type 
and  quality  that  the  Money  Fund  and 
Bond  Fund  each  would  have  acquired 
with  the  proceeds  from  share  sales  had 
the  shares  been  sold  for  cash. 

Applicants  state  that  to  assure  that  the 
second  of  these  conditions  is  met,  the 
Oppenheimer  Series  Fund’s  investment 
adviser  will  examine  the  portfolio 
securities  being  offered  to  that  Fund  and 
accept  only  those  securities  as 
consideration  for  shares  that  it  would 
have  acquired  for  the  Money  Fund  or 
the  Bond  Fund,  as  the  case  may  be,  in 

a  cash  transaction. 

6.  Applicants  maintain  that  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act. 
Applicants  state  the  proposed 
transaction  does  not  present  any  of  the 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  prevent. 


Applicants’  Conclusion 

For  the  reasons  discussed  above. 
Applicants  represent  that  the  terms  of 
the  proposed  substitution,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  to:  (1) 
Oppenheimer  Series  Fund,  including  its 
Money  Fund  and  Bond  Fund,  (2) 
investors  in  the  Money  Fund  and  Bond 
Fund,  (3)  CMFS  Series  Fund,  including 
its  Money  Market  Portfolio,  Income 
Portfolio  and  Government  Securities 
Portfolio,  and  (4)  Contract  owners 
invested  in  the  Money  Market  Portfolio, 
Income  Portfolio  and  Government 
Securities  Portfolio;  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  Furthermore,  Applicants 
represent  that  the  proposed 
substitutions  will  be  consistent  with  the 
policies  of  Oppenheimer  Series  Fund 
and  of  its  Money  Fund  and  Bond  Fund 
and  with  the  policies  of  CMFS  Series 
Fund  and  its  Money  Market  Portfolio, 
Income  Portfolio  and  Government 
Securities  Portfolio  as  stated  in  the 
current  registration  statement  and 
reports  filed  imder  the  1940  Act  by  each 
Fimd  and  with  the  general  purposes  of 
the  1940  Act. 

For  the  Gkimmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-6969  Filed  3-21-96;  8:45am) 
BILUNG  CODE  8010-01-M 


[Release  No.  35-26495] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(“Act”) 

March  15, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The  . 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  8, 1996,  to  the  Secretary, 

Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addmss(es)  specified 


below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

American  Electric  Power  Co.,  (70-5943, 
70-6126,  70-6429)  AEP  Resources,  Inc. 

American  Electric  Power  Company, 
Inc.  (“AEP”),  a  registered  holding 
company,  and  AEP  Resources,  Inc. 
(“Resources”),  a  non-utility  subsidiary 
company  of  AEP,  both  of  1  Riverside 
Plaza,  Columbus,  Ohio  43215,  have  filed 
a  post-effective  amendment  to  three 
application-declarations  previously 
filed  under  sections  6(a),  7,  9(a),  10, 
12(b),  32  and  33  of  the  Act  and  rules  45 
and  53  thereunder. 

By  order  dated  December  22, 1994 
(HCAR  No.  26200)  (“Order”),  the 
Commission  authorized  AEP  and 
Resources  to  issue  and  sell  up  to  $300 
million  (“Investment  Limit”)  in  debt 
and/or  equity  securities  through  June 
30, 1997  and  to  invest  the  proceeds  in 
“exempt  wholesale  generators” 
(“EWGs”),  as  defined  in  section  32  of 
the  Act,  and  in  “foreign  utility 
companies”  (“FUCOs”),  as  defined  in 
section  33  of  the  Act.  The  Order  also 
authorized  AEP  and  Resources  to 
acquire  the  securities  of  one  or  more 
companies  (“Project  Parents”)  that 
directly  or  indirectly,  but  exclusively, 
hold  the  securities  of  one  or  more 
FUCOs  or  EWGs  (“Power  Projects”). 

The  Order  also  authorized  AEP  to 
guarantee  the  debt  securities  and  other 
commitments  of  Resources,  AEP  and 
Resources  to  guarantee  the  securities  of 
one  or  more  Project  Parents  or  Power 
Projects,  and  Project  Parents  to 
guarantee  the  securities  of  their  Power 
Projects,  through  June  30, 1997,  in  an 
aggregate  amount  which,  with  the 
securities  issued,  will  never  exceed  the 
Investment  Limit.  Finally,  the  Order 
reserved  jurisdiction  over  the  terms  of 
the  issuance  and  sale  by  AEP  of  up  to 
10  million  additional  shares  of  its 
common  stock  (“Stock”),  par  value 
$6.50  per  share,  which  are  authorized 
but  are  unissued  or  are  treasury  shares. 
The  gross  proceeds  from  the  sale  of  the 
Stock  would  not  exceed  the  Investment 
Limit. 

AEP  proposes  to  increase  the 
Investment  Limit  to  an  amount  that, 
when  added  to  its  other  direct  or 
indirect  investments  in  EWGs  or 
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FUCOs,  is  equal  to  50%  of  the 
consolidated  retained  earnings  of  AEP 
determined  in  accordance  with  rule  53 
(“New  Investment  Limit”).  AEP  also 
proposes  to  extend  its  authority  to  issue 
and  sell  debt  and  equity  securities,  to 
extend  the  authority  of  Resources  and 
the  Project  Parents  to  acquire  the 
securities  of  new  Project  Parents,  and  to 
extend  the  authority  of  AEP,  Resources 
and  the  Project  Parents  to  guarantee 
securities,  to  Oecember  31,  2000. 

Finally,  AEP  proposes  that  the 
Commission  release  its  reservation  of 
jurisdiction  over  the  issuance  and  sale 
by  AEP  of  the  Stock. 

By  orders  dated  December  1, 1993  and 
December  6, 1993  (HCAR  No,  25936  and 
HCAR  No.  25939)  (“1993  Orders”),  the 
Commission  authorized  AEP  to  issue 
and  sell  authorized  but  unissued 
common  stock  under  its  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
or  the  American  Electric  Power 
Employees  Savings  Plan  (“Plans”).  The 
Orders  stated  that  AEP  would  not  use 
the  proceeds  of  sales  of  its  common 
stock  under  the  Plans  to  acquire 
interests  in  EWGs  or  FUCOs. 

AEP  now  proposes  that  it  be 
authorized,  subject  to  the  New 
Investment  Limit,  to  issue  and  sell 
common  stock  under  the  Plans  through 
December  31,  2000  and  to  use  the 
proceeds  thereof  to  invest  in  EWGs  and 
FUCOs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-6900  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  8010-«1-M 


[Release  No.  34-36977;  File  No.  SR-CBOE- 
95-65] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Joint  Account  Participant 
Trading  in  Equity  Options 

March  15, 1996. 

On  October  20, 1995,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  “Exchange”)  submitted  to  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  (“Act”),^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 


•15U.S.C.  78s(b)(l). 
217CFR240.19b-4 


revise  its  policy  regarding  joint  account 
participation  in  equity  options.  Notice 
of  the  proposal  was  published  for 
comment  and  appeared  in  the  Federal 
Register  on  December  7, 1995. ^  No 
comment  letters  were  received  on  the 
proposal.  On  February  28, 1996  the 
Exchange  filed  Amendment  No.  1  to  the 
proposal.'*  This  order  approves  the 
CBOE’s  proposal  as  amended. 

I.  Description  of  the  Proposal 

The  piupose  of  this  rule  change  is  to 
revise  that  provision  of  the  Exchange’s 
policy  governing  joint  account 
participant  trading  in  equity  options 
that  currently  prohibits  the 
simultaneous  representation  in  a  trading 
crowd  by  more  than  one  member  of  a 
joint  account.^  Under  the  proposed 
regulatory  circular,  a  joint  account  may 
be  simultaneously  represented  in  a 
trading  crowd  but  only  by  participants 
trading  in-person.  All  other  provisions 
of  the  current  regulatory  circular  would 
remain  unchanged,  including  a 
prohibition  against  orders  being  entered 
in  the  crowd  via  a  floor  broker  when  a 
joint  account  participant  is  trading  in 
the  crowd  in-person.  The  change  in 
policy  is  also  reflected  in  a  deletion  of 
one  sentence  from,  and  the  addition  of 
another  sentence  to,  paragraph  (a)(ii)  of 
Rule  8.16,  RAES  Eligibility  in  Equity 
Options. 

There  are  two  reasons  why  the 
Exchange  has  determined  to  propose 
this  charge,  which  has  been 
recommended  by  the  Exchange’s  Equity 
Floor  Procedure  Committee.  First,  the 
change  will  make  the  policy  governing 
joint  account  trading  in  equity  options 
more  consistent  with  the  current  policy 
governing  index  option  trading,  where 
multiple  representation  of  orders  for  the 
same  joint  account  is  permitted  by 
participants  in  the  joint  account  trading 
in-person  at  the  trading  post,  or  by  floor 
brokers  representing  the  orders  at  the 
post.®  The  policy  proposed  for  equity 


^  See  Securities  Exchange  Act  Release  No.  36534 
(November  30. 1995),  60  FR  62913  (December  7, 
1995). 

In  Amendment  No.  1  the  CBOE  revises  the 
proposed  regulatory  circular  to  make  clear  that  it 
will  be  a  member’s  responsibility  to  ensure  that 
they  do  not  trade  in-person  or  enter  orders  through 
floor  brokers  such  that  a  trade  occurs  in  which  the 
buyer  and  seller  are  representing  the  same  joint 
account  and  are  on  opposite  sides  of  the 
transaction.  See  Letter  bom  Timothy  Thompson, 
Senior  Attorney,  CBOE  to  James  McHale,  Attorney, 
Office  of  Market  Supervision  (“OMS"),  Division  of 
Market  Regulation  (“Division”),  Commission,  dated 
February  28, 1996  (“Amendment  No.  1”). 

^This  policy  is  set  forth  in  Regulatory  Circular  RG 
93-50,  which  is  a  reissuance  of  RG  91-68,  File  No. 
SR-CBOE-91— 48,  noticed  in  Securities  Exchange 
Act  Release  No.  30334  (February  4, 1992),  57  FR 
4900  (February  10. 1992). 

*  See  Regulatory  Circular  RG  95-64,  which  is  a 
reissuance  of  Regulatory  Circular  RG  91-57, 


- . - .  ^  I 

options  nonetheless  will  remain  more 
restrictive  than  the  policy  for  index 
options,  in  that  it  will  only  permit  joint 
representation  by  participants  trading 
in-person,  and  will  not  jpermit  multiple 
representation  of  orders  for  the  same 
joint  account  if  one  or  more  of  the 
orders  is  represented  by  a  floor  broker. 

The  policy  for  index  options  reflects 
that,  as  a  practical  matter,  floor  broker 
representation  is  often  required  in  index 
option  trading  crowds,  where  special 
trading  practices  and  procedures  have 
been  adopted  to  deal  with  the  special 
needs  of  these  very  large  crowds.  Since 
a  trader  horn  another  crowd  may  be 
unfamiliar  with  these  practices,  he  may 
need  to  use  the  services  of  a  floor  broker 
who  is  regularly  present  at  the  index 
crowd  and  who  understands  its  trading 
practices.  Smaller  equity  option  trading 
posts  do  not  present  the  same  practical 
need  for  the  services  of  floor  brokers, 
which  is  why  the  proposed  policy 
permitting  joint  account  representation 
at  equity  option  posts  is  limited  to  in- 
person  representation  of  orders  by 
market-makers. 

A  second  reason  why  the  Exchange 
has  chosen  to  institute  this  policy  is  to 
ensure  that  member  organizations  that 
choose  to  employ  a  joint  account  for 
their  Exchange  trading,  rather  than 
using  individual  market-maker 
accounts,  are  not  disadvantaged  in 
participating  in  trades  vis-a-vis  those 
member  organizations  that  do  employ 
individual  market-maker  accounts. 

Some  member  organizations  choose  to 
have  their  various  market-makers  trade 
in  a  joint  account  so  that  the  member 
organization’s  positions  can  be  more 
easily  monitored  and  managed.  Under 
the  current  equity  policy  regarding  joint 
accounts,  however,  these  member 
organizations  would  only  be  able  to  be 
represented  by  one  joint  account 
participant  in  a  trading  crowd  at  one 
time.  On  the  other  hand,  the  member 
organization  using  the  individual 
market-maker  accounts  would  be  able  to 
be  represented  by  each  market-maker’s 
individual  account.  The  proposed 
change  would  eliminate  the 
disadvantage  currently  suffered  by 
member  organizations  using  joint 
account  structures. 

In  addition  to  revising  the  regulatory 
circular,  one  sentence  will  be  deleted 
from,  and  another  sentence  added  to. 

Rule  8.16(a)(ii).  This  rule  currently 
prohibits  more  than  one  joint  account 
participant  from  using  the  joint  account 
for  trading  on  RAES  in  a  particular 
option  class  unless  the  Exchange’s 


approved  in  Securities  Exchange  Act  Release  No. 
31174  (September  10. 1992).  57  FR  42789 
(September  16  1992). 
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Market  Performance  Committee 
(“MPC”)  provides  an  exemption. 
However,  because  any  joint  account 
participant  trading  in-person  would  be 
entitled  to  participate  in  the  same  side 
of  a  trade  with  his  fellow  joint  account 
participants  in  the  same  trading  crowd 
as  a  result  of  the  proposed  regulatory 
circular,^  the  Exchange  believes  it  is 
appropriate  to  no  longer  require  an 
exemption  from  the  to  have  more 
than  one  participant  use  the  joint 
account  for  trading  on  RAES.  In  any 
event,  to  participate  on  RAES,  a  member 
must  be  present  in  the  trading  crowd. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  ®  in  that 
it  will  help  remove  impediments  to  a 
fi^  and  open  securities  market  and 
facilitate  transactions  in  securities, 
while  protecting  investors  and  the 
public  interest. 

Specifically,  th0  Commission  believes 
that  it  is  appropriate  for  the  CBOE  to 
modify  certain  joint  account  trading 
policies  for  equity  options  while 
keeping  restrictions  in  place  that  are 
designed  to  ensure  market  integrity. 
First,  the  rule  change  will  make  the 
policy  governing  joint  account  trading 
in  equity  options  more  consistent  with 
the  current  policy  regarding  index 
option  trading.  The  Commission  notes 
that  the  CBOE’s  policy  regarding  equity 
option  trading  will  continue  to  be  more 
restrictive  than  that  governing  index 
option  trading  in  that  only  joint 
representation  by  participants  trading  in 
person  will  be  permitted  in  equity 
option  trading  crowds.  Multiple 
representation  of  orders  for  the  same 
joint  account  in  equity  option  trading 
crowds  will  not  be  permitted  if  one  or 
more  of  the  orders  is  represented  by  a 
floor  broker. 

Second,  the  change  in  policy  will 
eliminate  the  disparity  in  treatment 
between  member  organizations  that 
choose  to  employ  a  joint  account  for 
their  exchange  trading,  and  those 
member  organizations  which  use 
individual  market-maker  accoimts. 
Member  organizations  which  choose  to 
have  their  various  market-makers  trade 
in  a  joint  account  so  that  the  member 
organization’s  positions  can  be  more 
easily  monitored  and  managed,  would 

’’  Pursuant  to  Interpretation  .06  to  CBOE  Rule  8.9 
(“Securities  Accounts  and  Orders  of  Market 
Makers”),  joint  account  participant  trading  on 
opposite  sides  of  a  transaction  is  prohibited. 

■  15  U.S.C.  78f(b)(5). 


no  longer  be  disadvantaged  by  only 
having  a  single  joint  account 
represented  in  a  trading  crowd  at  one 
time.  Thus,  by  eliminating  a  distinction 
that  cuirently  exists  between  member 
organizations  that  manage  their 
positions  differently,  the  rule  change 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  by  providing  rules  that 
perfect  the  mechanisms  of  a  free  and 
open  market. 

With  respect  to  protecting  investors 
and  the  public  interest,  the  Commission 
notes  that  the  CBOE’s  proposed 
regulatory  circular  contains  provisions 
designed  to  ensure  that  joint  account 
participants  do  not  engage  in  abusive  or 
illegal  trading,  thereby  ensuring  the 
maintenance  of  fair  and  orderly  markets 
and  market  integrity.  As  mentioned 
above,  the  proposed  circular  provides 
that  members  are  prohibited  from 
entering  orders  in  a  particular  crowd 
with  floor  brokers  for  their  individual  or 
joint  account  whenever  they  are  trading 
in-person  in  that  crowd;  this  applies 
even  though  the  orders  are  for  an 
account  they  are  not  then  actively 
trading.  Additionally,  the  regulatory 
circular  states  that  “(ijt  is  a  member’s 
responsibility  to  ensure  that  they  do  not 
trade  in-person  or  enter  orders  with 
floor  brokers  such  that  any  of  the 
following  results:  (1)  A  trade  occurs 
between  a  joint  account  participant’s 
individual  account  and  the  joint 
accoimt  of  which  he  or  she  is  a 
participant,  (b)  a  trade  occurs  between 
two  joint  accounts  that  have  common 
participants,  or  (c)  a  trade  occurs  in 
which  the  buyer  and  seller  are 
representing  the  same  joint  account  and 
are  on  opposite  sides  of  the 
transaction.”®  Finally,  the  Commission 
notes  that  the  (]BOE  has  surveillance 
procedures  designed  to  detect  and  deter 
abusive  trading  by  joint  account 
participants,!® 

Accordingly,  the  Commission  believes 
that  expanding  the  ability  of  joint 
account  participants  to  trade  in  equity 
options  classes  in  limited  circumstances 
will  not  threaten  the  integrity  of  CBOE’s 
market. 

The  Commission  finds  food  cause  for 
approving  Amendment  No.  1  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register 

■  See  Amendment  No.  1,  supra  note  4. 

10  Based  on  conversations  with  its  Equity  Floor 
Procedure  Committee,  the  Exchange  believes  that 
the  change  in  policy  is  not  likely  to  result  in  one 
joint  account  dominating,  or  “packing,”  an  equity 
option  trading  crowd  through  the  use  of  multiple 
joint  account  participants.  Telephone  conversation 
between  Patricia  L  Cemy,  Dire^or,  Market 
Regulation,  CBOE  and  James  McHale,  Attorney, 
OMS,  Division,  Conunission,  on  March  14, 1996. 


Specifically,  Amendment  No.  1  merely 
clarifies  the  regulatory  circular  to 
highlight  that  members  must  ensure  that 
they  do.  not  trade  in-person  or  enter 
orders  with  floor  brokers  such  that  a 
trade  occurs  in  which  the  buyer  and 
seller  are  representing  the  same  joint 
account  and  are  on  opposite  sides  of  the 
transaction.  The  Commission  believes 
that  emphasizing  this  requirement  in 
the  regulatory  circular  clarifies  the 
responsibilities  of  joint  account 
participants  trading  in  equity  options 
and  strengthens  the  market  integrity 
aspects  of  the  proposal. 

Based  on  the  above,  the  Commission 
finds  good  cause  for  approving 
Amendment  No.  1  to  Ae  proposed  rule 
change  on  an  accelerated  basis  and 
believes  that  the  proposal,  as  amended, 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
95-65  and  should  be  submitted  by  April 
12, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*!  that  the 
proposed  rule  change  (SR-CBOE-95- 
65),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-6899  Filed  3-21-96;  8:45  ami 
BI  LUNG  CODE  8010-«1-M 

”15  U.S.C.  788(b)(2). 

”17  CFR.  200.30-3(a)(l2). 
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[Release  No.  34-36982;  File  Nos.  SR-MCC- 
96-03] 

Self-Regulatory  Organizations; 

Midwest  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Pass-Through  of 
Certain  Fees  and  Charges  and  the 
Elimination  of  All  Other  Charges 

March  18. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
March  1, 1996,  the  Midwest  Clearing 
Corporation  (“MCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-MCC-96-03)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  MCC.  MCC  amended  the 
filing  on  March  7, 1996.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposes  to  add  a  provision  to 
its  Services  and  Schedule  of  Charges 
that  will  permit  MCC  to  pass-through  at 
cost  to  Sponsored  Participants  (“SPs”) 
and  Temporary  Sponsored  Participants 
(“TSPs”)  3  fees  and  other  charges 
assessed  MCC  by  the  National  Securities 
Clearing  Corporation  (“NSCC”).  MCC 
also  proposes  to  eliminate  the 
remainder  of  its  existing  fee  schedule. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 


» 15  U.S.C.  §  78s(b)(l)  (1988). 

2  MCC  originally  filed  the  proposed  rule  change 
under  Section  19(b)(3)(A)  of  the  Act.  On  March  7, 
1996,  MCC  requested  that  the  proposal  be 
considered  filed  under  Section  19(b)(2)  of  the  Act. 
Telephone  conversation  between  David  T.  Rusoff, 
Foley  and  Lardner  [counsel  to  MCC],  and  Jerry  W. 
Carpenter,  Assistant  Director,  Peter  R.  Geraghty, 
Senior  Counsel,  and  Cheryl  O.  Tumlin,  Attorney, 
Division  of  Market  Regulation,  Commission  (March 
7, 1996). 

^  For  a  detailed  discussion  of  the  clearing 
arrangements  for  SPs  and  TSPs.  refer  to  Securities 
Exchange  Act  Release  No.  36740  (January  19, 1996) 
61  FR  2553  [File  No.  SR-MCC-95-051  (notice  of 
niing  and  order  granting  accelerated  approval  of  a 
proposed  rule  change  relating  to  a  contingency  plan 
for  participants  in  connection  with  MCC’s  decision 
to  withdraw  from  the  securities  clearing  business). 
Release  No.  36740  (January  19. 1996)  61  FR  2553 
[File  No.  SR-MCC-95-051  (notice  of  filing  and 
order  granting  accelerated  approval  of  a  proposed 
rule  change  relating  to  a  contingency  plan  for 
participants  in  connection  with  MCC’s  decision  to 
withdraw  from  the  securities  clearing  business). 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.'* 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  MCC  to  charge  SPs 
and  TSPs  at  cost  the  fees  and  charges 
assessed  on  MCC  by  NSCC  in 
connection  with  SPs’  and  TSPs’  use  of 
NSCC’s  services.  The  proposed  rule 
change  also  eliminates  all  other  existing 
MCC  fees. 

MCC  proposes  to  eliminate  its 
existing  fee  schedule  in  its  entirety  and 
replace  it  with  the  following  schedule. 

Sponsored  Participants  and  Temporary 
Sponsored  Participants 

Fees  and  charges  assessed  on  MCC  by 
tbe  National  Securities  Clearing 
Corporation 

Charge:  Rebilled  at  Cost 

MCC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
and  other  charges  among  participants 
using  its  facilities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  tbe  proposed 
rule  change  will  impose  a  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Purposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposals 
have  not  been  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MCC  consents,  the 
Commission  will: 


''The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MCC. 


(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  ofiice  of  MCC.  All 
submissions  should  refer  to  the  file 
number  SR-MCC-96-03  and  should  be 
submitted  by  April  12, 1996. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-6968  Filed  3-21-96;  8:45  am) 
BILLING  CODE  8010-01-M 


[Release  No.  34-36980;  RIe  No.  SR-NASO- 
95-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Regulating  the 
Conduct  of  Broker/Dealers  Operating 
on  the  Premises  of  a  Rnanciai 
Institution 

March  15. 1996. 

Pursuant  to  Section  19(b)(1)  of  tbe 
Securities  Exchange  Act  of  1934  (“1934 
Act”),*  notice  is  hereby  given  that  on 
December  28. 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 


s  17  CFR  200.30-3(a)(12)  (1995). 
•  15  U.S.C.  78s(b)(l). 
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have  been  prepared  by  the  NASD.  The 
flling  was  subsequently  amended  on 
January  24,  January  29  and  March  7, 
1996.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  horn  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  add  a  new 
section  specifying  requirements  for 
broker/dealer  conduct  on  the  premises 
of  a  financial  institution.  Below  is  the 
text  of  the  proposed  rule  change. 

RULES  OF  FAIR  PRACTICE 

Broker/Dealer  Conduct  on  the  Premises 
of  Financial  Institutions 

Sec. _ . 

(a)  Applicability 

This  section  shall  apply  exclusively  to 
those  broker/dealer  services  conducted 
by  members  on  the  premises  of  a 
financial  institution  where  retail 
deposits  are  taken.  This  section  does  not 
alter  or  abrogate  members’  obligations  to 
comply  with  other  applicable  NASD 
rules,  regulations,  and  requirements,  nor 
those  of  other  regulatory  authorities  that 
may  govern  members  operating  on  the 
premises  of  financial  institutions. 

(b)  Definitions 

(1)  For  purposes  of  this  section,  the 
term  ’’financial  institution”  shall  mean 
federal  and  state-chartered  banks, 
savings  and  loan  associations,  savings 
banks,  credit  unions,  and  the  service 
corporations  required  by  law  of  such 
institutions. 

(2)  ’’Networking  arrangement”  and 
“brokerage  affiliate  arrangement”  shall 
mean  a  contractual  arrangement 
between  a  member  and  a  financial 
institution  pursuant  to  which  the 
member  conducts  broker/dealer  services 
for  customers  of  the  financial  institution 
and  the  general  public  on  the  premises 
of  such  financial  institution  where  retail 
deposits  are  taken. 

(3)  “Affiliate”  shall  mean  a  company 
which  controls,  is  controlled  by  or  is 
under  common  control  with  a  member 
as  defined  in  Schedule  E  of  the  By- 
Laws. 

(4)  "Broker/dealer  services”  shall 
meem  the  investment  banking  or 


^  See  Letters  from  Elliott  R  Curzon,  Associate 
General  Counsel,  NASO,  to  Mark  P.  Barracca, 
Branch  Chief,  Division  of  Market  Regulation,  SEC 
(January  24, 1996  and  March  7, 1996)  and  Letter 
Grom  Suzanne  E.  Rothwell,  Associate  General 
Counsel,  NASD,  to  Mark  P.  Barracca,  Branch  Chief, 
Division  of  Market  Regulation,  SEC  (January  29, 
1996).  This  notice  reflects  those  amendments.  The 
text  of  the  amendments  may  be  examined  in  the 
Commission’s  Public  Reference  Room. 


securities  business  as  defined  in 
Paragraph  (1)  of  Article  I  of  the  By-Laws. 

(5)  “Confidential  financial 
information”  shall  not  include: 

(A)  customers’  names,  addresses,  and 
telephone  numbers,  unless  a  customer 
specifies  otherwise;  or 

(B)  information  that  can  be  obtained 
from  unafiiliated  credit  bureaus  or 
similar  companies  in  the  ordinary 
course  of  business. 

(cj  Standards  for  Member  Conduct 

No  member  shall  conduct  broker/ 
dealer  services  on  the  premises  of  a 
financial  institution  unless  the  member 
complies  initially  and  continuously 
with  the  following  requirements: 

Setting 

(1)  Wherever  possible,  the  member’s 
broker/dealer  services  shall  be 
conducted  in  a  physical  location 
distinct  firom  the  area  where  the 
financial  institution’s  retail  deposits  are 
taken.  In  all  situations,  members  shall 
identify  the  member’s  broker/dealer 
services  in  a  manner  that  is  clearly 
distinguished  from  the  financial 
institution’s  retail  deposit-taking 
activities.  The  member’s  name  shall  be 
clearly  displayed  in  the  area  in  which 
the  member  conducts  its  broker/dealer 
services. 

Networking  and  Brokerage  Affiliate 
Agreements 

(2)  Networking  and  brokerage  affiliate 
arrangements  between  a  member  and  a 
financial  institution  must  be  governed 
by  a  written  agreement  that  sets  forth 
the  responsibilities  of  the  parties  and 
the  compensation  arrangements.  The 
member  must  ensure  the  agreement 
stipulates  that: 

(A)  supervisory  personnel  of  the 
member  and  representatives  of  the 
Securities  and  Exchange  Commission 
and  the  Association  will  be  permitted 
access  to  the  financial  institution’s 
premises  where  the  member  conducts 
broker/dealer  services  in  order  to 
inspect  the  books  and  records  and  other 
relevant  information  maintained  by  the 
member  with  respect  to  its  broker/dealer 
services; 

(B)  unregistered  employees  of  the 
financial  institution  will  not  receive  any 
compensation,  cash  or  non-cash,  that  is 
conditioned  on  whether  a  referral  of  a 
customer  of  the  financial  institution  to 
the  member  results  in  a  transaction;  and 

(C)  the  member  will  notify  the 
financial  institution  if  any  associated 
person  of  the  member  who  is  employed 
by  the  financial  institution  is  terminated 
for  cause  by  the  member. 


Compensation  of  Registered/ 
Unregistered  Persons 

(3)  The  member  shall  not  provide 
cash  or  non-cash  compensation  to 
employees  of  the  financial  institution 
who  are  not  registered  with  an  NASD 
member  in  connection  with,  but  not 
limited  to,  locating,  introducing,  or 
referring  customers  of  the  financial 
institution  to  the  member. 

Customer  Disclosure  and  Written 
Acknowledgment 

(4)  (A)  When  a  customer  account  is 
opened  by  a  broker/dealer  on  the 
premises  of  a  financial  institution  where 
retail  deposits  are  taken,  the  member 
shall  disclose,  orally  and  in  writing,  that 
the  securities  products  purchased  or 
sold  in  a  transaction  with  the  member: 

(i)  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation  {“FDIC”) 
or  other  applicable  deposit  insmance; 

(ii)  are  not  deposits  or  other 
obligations  of  the  financial  institution 
and  are  not  guaranteed  by  the  financial 
institution;  and 

(iii)  are  subject  to  investment  risks, 
including  possible  loss  of  the  principal 
invested. 

(B)  For  all  accounts  opened  by  a 
broker/dealer  on  the  premises  of  a 
financial  institution  where  retail 
deposits  are  taken,  the  member  shall 
make  reasonable  efforts  to  obtain  from 
each  customer  during  the  account 
opening  process  a  written 
acknowledgement  of  the  disclosures 
required  by  Subsections  (c)(4)(A)  (i) 
through  (iii). 

Use  of  Confidential  Financial 
Information 

(5)  The  member  shall  not  use 
confidential  financial  information 
provided  by  the  financial  institution 
regarding  its  customer  unless  prior 
written  approval  has  been  granted  by 
the  customer  to  release  the  information. 

Communications  With  the  Public 

(6)  (A)  All  member  communications 
regcU'ding  customers’  securities 
transactions  and  long  and  short 
positions,  including  confirmations  and 
account  statements,  must  indicate 
clearly  that  the  broker/dealer  services 
are  provided  by  the  member. 
Communications  that  include 
information  regarding  non-deposit-  ~ 
insiu’ed  transactions  and  positions  with 
the  member  and  deposit-insured 
transactions  and  positions  or  accounts 
with  the  financial  institution  should 
distinguish  clearly  between  the  two. 
Securities  transactions  conducted  by  the 
member  should  be  introduced  with  the 
member’s  identity  and,  at  a  minimum, 
the  member  must  disclose  that 
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securities  products:  are  not  insured  by 
the  FDIC  or  other  applicable  deposit 
insurance;  are  not  deposits  or  other 
obligations  of  the  Hnancial  institution 
and  are  not  guaranteed  by  the  Bnancial 
institution;  are  subject  to  investment 
risks,  including  possible  loss  of  the 
principal  invested. 

(B)  Advertisements,  sales  literature, 
and  other  similar  materials  issued  by 
the  member  that  relate  exclusively  to  its 
broker/dealer  services  will  be  deemed  to 
be  the  materials  of  the  member  and 
must  indicate  prominently  the  identity 
of  the  member  providing  the  broker/ 
dealer  services.  The  hnancial  institution 
may  be  referenced  in  a  nonprominent 
manner  in  advertising  or  promotional 
materials  for  the  purpose  of  identifying 
the  location  where  broker/dealer 
services  are  available  and,  where 
appropriate,  to  disclose  a  material 
relationship  between  the  member  and 
the  financial  institution,  for  example, 
where  the  member  is  affiliated  with  a 
financial  institution  that  serves  as 
investment  adviser  to  an  open-end 
investment  company  (“mutual  fund”). 

(C)  Advertisements,  sales  literature, 
and  other  similar  materials  jointly 
issued  by  the  member  and  a  financial 
institution  that  discuss  services  or 
products  offered  by  both  entities  must 
distinguish  clearly  the  products  and 
services  offered  by  the  financial 
institution  from  those  offered  by  the 
member.  The  name  of  the  member  must 
be  displayed  prominently  in  the  section 
of  the  materials  that  describes  the 
broker/dealer  services  offered  by  the 
member,  which  section  will  be  deemed 
materials  of  the  member. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Background 

In  recent  years,  banks,  savings  and 
loan  associations,  credit  unions  and 
similar  financial  institutions  not 


registered  as  a  broker/dealer  under  the 
1934  Act  (“financial  institutions”)  have 
expanded  their  business  into  retail 
securities  sales.  These  institutions 
generally  conduct  such  activities 
through  affiliated  broker/dealers  or  non- 
affiliated  broker/dealers  operating  under 
a  brokerage  affiliate  or  networking 
arrangement.  In  addition,  however, 
banks  are  exempt  from  the  definitions  of 
the  terms  “broker”  and  “dealer”  in 
Sections  3(a)(4)  and  3(a)(5), 
respectively,  of  the  1934  Act,  and  thus 
are  not  required  to  register  as  broker/ 
dealers  when  selling  securities. 

As  these  securities  activities  have 
expanded  and  financial  institutions 
have  placed  securities  sales  facilities  in 
their  retail  deposit  taking  areas, 
customers  of  the  financial  institutions 
have  become  increasingly  confused 
about  the  distinction  between  the 
insured  deposit  products  of  the 
financial  institution  and  the  uninsured 
securities  products  of  the  broker/dealer 
operating  in  the  same  location. 

In  order  to  address  this  customer 
confusion  problem,  the  NASD  has 
published  several  notices  reminding 
members  of  their  obligations  under  the 
federal  securities  laws  and  the  NASD’s 
rules  \/hen  selling  securities  products  to 
customers  who  may  have  little  or  no 
experience  with  uninsured,  non¬ 
depository  products.  In  Notice  to 
Members  91-74  (November  1991)  and 
Notice  to  Members  93-87  (December 

1993) ,  the  NASD  reminded  members  of 
their  obligations  to  customers  who  were 
reinvesting  matiuing  certificates  of 
deposit.  In  addition,  in  Notice  to 
Members  94-16  (March  1994)  the  NASD 
reminded  members  of  their  sales 
practice  obligations  in  connection  with 
mutual  fund  sales  and  noted  that  the 
growth  of  bank-affiliated  and 
networking  broker/dealers  had  focused 
attention  on  the  issue.  Finally,  in  Notice 
to  Members  95-80  (September  26, 1995) 
the  NASD  addressed  additional 
concerns  regarding  member  obligations 
and  responsibilities  regarding  mutual 
fund  sales  practices. 

In  Notice  to  Members  94—47  (June 

1994)  the  NASD  published  the  SEC’s 
November  24, 1993  no-action  letter  to 
the  Chubb  Securities  Corporation  (the 
“Chubb  Letter”)  concerning  broker/ 
dealer  activity  on  the  premises  of  a 
financial  institution.  The  Chubb  Letter 
set  forth  the  requirements  for 
networking  broker/dealers  as  they 
related  to  customer  disclosure, 
compensation  of  employees  of  the 
financial  institution,  promotional 
materials  of  the  broker/dealer,  location 
of  the  securities  activities  of  the  broker/ 
dealer,  and  inspection  of  books  and 
records  with  respect  to  financial 


institutions  that  are  subject  to  broker/ 
dealer  registration  under  Section  15(a) 
of  the  1934  Act. 

In  addition,  on  February  15, 1994,  the 
various  financial  institution  regulators  ^ 
issued  a  joint  statement  titled  the 
“Interagency  Statement  on  Retail  Sales 
of  Nondeposit  Investment  Products” 

(the  “Interagency  Statement”).  The 
Interagency  Statement  established 
guidelines  for  financial  institutions  that 
sell  securities  products  to  their 
customers,  either  directly  or  through 
networking  or  affiliated  broker/dealers. 

It  is  the  NASD’s  understanding  that,  to 
the  extent  securities  are  being  sold  by 
broker/dealers  operating  on  financial 
institution  premises,  NASD  members 
are  observing  the  requirements  of  the 
Interagency  Statement  even  though  such 
broker/dealers  are  not  directly  subject  to 
the  jurisdiction  of  the  financial 
institution  re^lators. 

The  NASDhas  been  concerned  that 
the  activities  of  member  firms  operating 
on  the  premises  of  financial  institutions 
and  related  customer  protection  issues 
are  not  adequately  addressed  by  existing 
NASD  rules  and,  because  the 
Interagency  Statement  has  no 
jurisdictional  reach  to  broker/dealers, 
there  is  no  basis  for  NASD  disciplinary 
action  against  member  firms  that  do  not 
comply  with  the  terms  of  the 
Interagency  Statement.  Accordingly,  the 
NASD  is  proposing  to  add  a  new  section 
to  the  Rules  of  Fair  Practice  to  govern 
the  conduct  of  broker/dealers  on  the 
premises  of  financial  institutions. 

(2)  Description  of  Proposed  Rule 

Applicability.  Subsection  (a)  of  the 
proposed  rule  provides  that  the  new 
section  applies  exclusively  to  broker/ 
dealer  services  being  conducted  by 
NASD  members  on  the  premises  of  a 
financial  institution  where  retail 
deposits  are  taken. 

Subsection  (a)  specifies  that  the 
proposed  rule  covers  financial 
institutions  that  have  an  area  “where 
retail  deposits  are  taken.”  The  NASD 
intends  that  the  phrase  “where  retail 
deposits  are  taken”  will  have  its 
ordinary  meaning;  i.e.,  a  financial 
institution  with  an  area  where,  with 
minimal  limitations,  the  public  (or 
members,  in  the  case  of  a  credit  union) 
can  access  the  services  of  the 
institution.  It  would  not  include 
financial  institutions  that  do  not 
generally  provide  access  to  the  public 
without  an  appointment,  e.g.,  financial 


*The  Board  of  Governors  of  the  Federal  Reserve 
System  (“FRB”).  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  the  Comptroller  of  the 
Currency  (“OCC’).  and  the  OfTice  of  Thrift 
Supervision  (“OTS”)  (“Rnancial  institution 
regulators”). 
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institutions  which  solely  provide  trust 
services  or  private  banking  services. 

Subsection  (a)  also  provides  that  the 
section  only  applies  to  situations  where 
broker/dealer  services  ^  conducted 
“on  the  premises  of  a  financial 
institution  where  retail  deposits  are 
taken”  (emphasis  added).  The  proposed 
rule  will  apply  to  broker/dealer  services 
provided  (including  all  accounts 
opened)  in  person  by  broker/dealer 
personnel  on  the  premises  of  the 
Hnancial  institution,  as  well  as  broker/ 
dealer  services  provided  by  telephone  or 
other  means  of  communication 
(including  computer  terminals)  by 
broker/dealer  personnel  on  the  premises 
of  the  financial  institution.  The 
proposed  rule  change  will  also  apply  to 
broker/dealer  services  provided  by  a 
broker/dealer  via  the  telephone  or  other 
means  of  communication  to  customers 
who  are  on  the  premises  of  a  financial 
institution  even  if  the  broker/dealer 
personnel  themselves  may  not  be  on  the 
premises  of  the  financial  institution. 

If  the  broker/dealer  is  conducting 
business  in  a  physically  separate 
location  from  the  retail  facility  of  the 
financial  institution  and  is  not 
otherwise  present  on  the  premises  of  the 
financial  institution  via  computer 
terminal  or  other  electronic 
commimication,  the  rule  does  not  apply. 
For  example,  a  broker/dealer  operating 
in  separate  office  space  on  another  floor 
or  in  another  part  of  the  same  building, 
even  if  the  building  is  owned  or 
primarily  occupied  by  the  financial 
institution,  and  where  the  entrance  to 
the  broker/dealer’s  office  space  is 
through  the  building  lobby  or  an 
exterior  entrance  and  not  through  the 
financial  institution’s  retail  facility,  the 
broker/dealer  will  be  considered  to  be 
conducting  its  services  in  a  physically 
separate  location. 

Subsection  (a)  also  expressly  states 
that  the  proposed  rule  does  not  alter  or 
abrogate  the  member’s  obligation  to 
comply  with  other  NASD  rules  or  the 
rules  of  other  financial  institution 
regulatory  authorities  with  respect  to 
the  member’s  operations  on  the 
premises  of  a  financial  institution. 

(3)  Definitions 

Subsection  (b)  of  the  proposed  rule 
defines  several  terms  used  in  the 
proposed  rule,  such  as,  “financial 
institution,”  “networking  arrangement” 
and  “brokerage  affiliate  arrangement,” 
“affiliate,”  “broker/dealer  services,”  and 
“confidential  financial  information.” 
Each  of  the  definitions  are  discussed 
below  in  connection  with  the  provisions 
of  the  proposed  rule  where  they  are 
used.  The  definition  of  “financial 
institution”  applies  only  to  the 


proposed  rule  change;  not  to  other 
provisions  of  the  NASD’s  rules. 

(4)  Standards  for  Member  Conduct 

Subsection  (c)  of  the  proposed  rule 
sets  forth  the  specific  requirements  for 
members  doing  business  on  the 
premises  of  a  financial  institution  as 
they  relate  to: 

1.  Setting; 

2.  Networking  and  brokerage  affiliate 
agreements; 

3.  Compensation  of  registered  and 
unregistered  persons; 

4.  Customer  disclosure  and  written 
acknowledgement; 

5.  Use  of  confidential  financial 
information;  and 

6.  Communications  with  the  public. 

The  introduction  to  subsection  (c) 

provides  that  no  member  shall  conduct 
broker/dealer  services  on  the  premises 
of  a  financial  institution  ^  imless  the 
member  complies  initially  and 
continuously  with  the  requirements  of 
the  proposed  rule. 

Setting.  Subsection  (c)(1)  states  that, 
wherever  possible,  broker/dealer 
services  5  shall  be  conducted  in  an  area 
physically  distinct  firom  the  retail 
deposit  t^ng  area  of  the  financial 
institution.  In  all  situations,  the  broker/ 
dealer  services  must  be  identified  in  a 
manner  that  clearly  distinguishes  them 
fi'om  the  activities  of  the  financial 
institution.  Finally,  a  member  must 
clearly  display  its  name  in  the  area 
where  broker/dealer  services  are 
provided. 

The  NASD  recognizes  that  physical 
limitations  in  the  space  occupied  by 
some  financial  institutions  may  prevent 
ideal  physical  distinctions  of  broker/ 
dealer  activities  from  the  retail  deposit¬ 
taking  area  of  the  financial  institution 
from  being  maintained.  Accordingly,  the 
NASD  has  qualified  the  physical 
distinction  requirement  in  this 
provision  by  the  phrase  “wherever 
possible.” 

In  addition,  the  provision  requires 
members  to  identify  and  clearly 

■♦The  term  “nnancial  institution”  is  defined  in 
proposed  subsection  (b)(1)  as  federal  and  state 
chartered  banks,  savings  and  loans,  savings  banks, 
CTedit  unions  and  the  service  corporations  required 
by  law  of  such  institutions. 

sThe  term  “broker/dealer  services”  is  defined  in 
proposed  subsection  (b)(4)  as  meaning  investment 
banking  or  securities  business  as  defined  in 
paragraph  (1)  of  Article  I  of  the  By-Laws.  Paragraph 
(1)  of  Article  I  reads: 

(1)  "investment  banking  or  securities  business” 
means  the  business,  carried  on  by  a  broker,  dealer, 
or  municipal  securities  dealer  (other  than  a  bank  or 
department  or  division  of  a  bank),  or  government 
securities  broker  or  dealer  of  underwriting  or 
distributing  issues  of  securities,  or  of  purchasing 
securities  and  offering  the  same  for  sale  as  a  dealer, 
or  of  purchasing  and  selling  securities  upon  the 
order  and  for  the  account  of  others. 


distinguish  their  activities  from  those  of 
the  financial  institution,  and  to  clearly 
display  the  member’s  name  in  the  area 
where  broker/dealer  services  are 
provided.  The  NASD  expects  that  the 
three  requirements  in  this  provision, 
working  in  combination,  will  achieve 
the  desired  result,  that  is,  the 
elimination  of  confusion  among 
customers  of  the  financial  institution 
over  which  entity  they  are  doing 
business  with.  The  NASD  expects  that 
members  unable  to  achieve  ideal 
physical  distinction  of  their  broker/ 
dealer  activities  from  the  financial 
institution’s  retail  deposit  taking  area 
will  pay  particular  attention  to  the  other 
provisions  of  subsection  (c)(1)  in  order 
to  eliminate  customer  confusion  and 
misidentification. 

Finally,  the  NASD  is  aware  of 
circumstances  where  financial 
institutions  conduct  business  from 
walkup  windows,  kiosks  or  desks  in 
public  places,  such  as  supermarkets  or 
similar  locations,  many  of  which  are 
operated  by  a  single  person.  While  the 
NASD  cannot  anticipate  how  the 
proposed  rule  would  apply  in  all 
possible  scenarios,  tbe  NASD  believes  it 
may  be  particularly  difficult  to 
adequately  distinguish  between  the 
activities  of  the  financial  institution  and 
the  member  as  required  by  subsection 
(c)(1)  in  a  setting  such  as  a  walkup 
window,  kiosk  or  desk  operated  by  a 
single  person.  Some  of  the  difficulties 
with  such  settings  could  be  resolved  if 
the  member  exercises  exceptional 
caution  and  adopts  specific  operational 
controls  designed  to  avoid  customer 
confusion  and  adequately  distinguish  its 
operations  from  those  of  the  financial 
institution.  However,  the  NASD  expects 
members  to  be  aware  that  there  may  be 
certain  business  settings  of  financial 
institutions  where  the  member  will  not 
be  able  to  comply  with  the  requirements 
of  subsection  (c)(1),  and  may,  therefore, 
be  prevented  from  conducting  business 
in  sucb  a  location. 

Networking  and  Brokerage  Affiliate 
Agreements.  Subsection  (c)(2)  of  the 
proposed  rules  specifies  that 
networking 6  and  brokerage  affiliate'^ 

^The  terms  "networking  arrangement”  and 
“brokerage  affiliate  arrangement”  are  deffned  in 
proposed  subsection  (b)(2)  as  a  contractual 
arrangement  between  a  member  and  a  ffnancial 
institution  permitting  the  member  to  provide 
brokerage  services  on  the  premises  of  the  Tinancial 
institution. 

'’The  term  “afHliate”  is  defined  in  proposed 
subsection  (b)(3)  as  a  company  which  controls,  is 
controlled  by  or  is  under  common  control  with  a 
member  as  deffned  in  Schedule  E  of  the  NASD  By- 
Laws.  The  formulation  of  this  deffnition  is 
consistent  with  definitions  elsewhere  in  the 
securities  laws,  principally  Section  20  of  the  1934 
Act.  The  NASD  is  also  making  express  reference  to 
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arrangements  between  a  member  and  a 
financial  institution  must  be  governed 
by  a  written  agreement  that  sets  forth 
the  responsibilities  of  the  parties  and 
the  compensation  arrangements, 
including:  (1)  Access  by  broker/dealer 
supervisory  and  regulatory  persons  to 
the  financial  institution’s  premises  to 
inspect  the  member’s  books  and  records; 
(2)  a  prohibition  on  transaction-related 
cash  or  non-cash  compensation  to 
unregistered  employees  of  the  financial 
institution  for  referrals  of  financial 
institution  customers  to  the  member; 
and,  (3)  the  member’s  obligations  to 
notify  the  financial  institution  if  any 
associated  person  of  the  member  is 
terminated  for  cause.  The  proposed  rule 
explicitly  contemplates  that  members 
will  not  be  able  to  conduct  a  securities 
business  on  the  premises  of  a  financial 
institution  unless  a  written  agreement 
that  complies  with  subsection  (c)(2)  is 
in  place. 

"The  requirement  that  the  agreement 
provide  for  access  by  the  member’s 
supervisory  and  NASD  and  SEC 
regulatory  personnel  to  the  financial 
institution’s  premises  is  intended  to 
ensure  that  the  existing  right  of  such 
persons  and  entities  to  examine  the 
books  and  records  of  the  member,  are 
not  affected  by  the  fact  that  the  member 
is  located  on  the  premises  of  a  financial 
institution. 

Compensation  of  Registered/ 
Unregistered  Persons.  Proposed 
subsection  (c)(3)  prohibits  members 
from  providing  cash  or  non-cash 
compensation  to  employees  of  the 
financial  institution  who  are  not 
registered  with  an  NASD  member. 
Activities  for  which  members  may  not 
compensate  unregistered  persons 
include,  but  are  not  limited  to,  those 
activities  which,  under  tlie  1934  Act, 
may  only  be  conducted  by  a  registered 
broker/dealer  or  a  person  associated 
with  a  registered  broker/dealer:  the 
activities  include,  but  are  not  limited  to, 
locating,  introducing,  or  referring 
customers  of  the  financial  institution  to 
the  member. 

Customer  Disclosure  and  Written 
Acknowledgment.  Proposed  subsection 
(c)(4)  specifies  the  disclosures  that  a 
member  must  make  to  a  customer  when 
the  customer  opens  an  account  with  the 
member  on  the  premises  of  a  financial 
institution.  Members  must  disclose, 
orally  and  in  writing,  that  seciuities 
products  sold  in  a  transaction  with  the 
member:  (1)  Are  not  insured  by  the 
Federal  IDeposit  Insurance  Corporation 


the  more  detailed  definition  of  affiliate  in  Schedule 
E,  Section  2(a],  in  order  to  provide  additional 
guidance  to  members  about  what  constitutes  an 
affiliate. 


(“FDIC”)  or  other  applicable  deposit 
insurance;  (2)  are  not  deposits  or 
obligations  of,  nor  are  they  guaranteed 
by,  the  financial  institution;  and  (3)  are 
subject  to  investment  risks,  including 
loss  of  principal  invested.  The  proposed 
disclosiu^  are  consistent  with  the 
disclosure  provisions  in  the  Interagency 
Statement.  , 

The  NASD  is  proposing  these 
disclosure  provisions  to  address  and 
eliminate  customer  assumptions  and 
confusion  that  the  securities  they  are 
purchasing  from  broker/dealers 
operating  on  the  premises  of  financial 
institutions  are  either  insured  or 
guaranteed  against  loss  of  principal. 

Such  beliefs  apparently  arise  because 
customers  mistakenly  assume  that  the 
same  insurance  and  guarantees  that 
cover  the  deposit-type  products  of  the 
financial  institution  also  cover  the 
securities  products  of  the  broker/dealer. 

Subsection  (c)(4)  also  requires 
members  to  make  reasonable  efforts  to 
obtain  a  written  acknowledgement  of 
the  required  disclosures  during  the 
account  opening  process.  This  provision 
is  intended  to  complement  the  oral  and 
written  disclosures  members  are 
required  to  give  to  customers  opening 
new  accounts  on  the  premises  of  a 
financial  institution.  At  the  time  the 
account  is  opened  the  member  will 
provide  the  disclosures,  both  orally  and 
in' writing,  and  then  seek  to  have  the 
customer  acknowledge  the  disclosures 
in  writing.  Because  some  customers  may 
be  reluctant  to  provide  the  written  * 
acknowledgement  at  the  time  the 
account  is  opened  (or,  indeed,  at  any 
time),  the  NASD  is  not  mandating  that 
the  acknowledgement  be  obtained,  just 
that  the  member  make  reasonable  efforts 
to  obtain  it.® 

Use  of  Confidential  Financial 
Information.  Proposed  subsection  (c)(5) 
prohibits  members  conducting  business 
on  the  premises  of  a  financial  institution 
from  using  confidential  financial 
information  provided  by  the  financial 
institution  unless  prior  written  approval 
has  been  granted  by  the  financial 
institution  customer  to  release  the 
information.  Proposed  subsection  (b)(5) 
defines  “confidential  financial 
information’’’  in  terms  of  what  it  is  not: 
i.e.,  it  is  not  lists  of  customer  names. 


*The  approach  taken  by  the  NASD  in  this 
provision  is  consistent  with  the  approach  adopted 
by  the  NASD  in  connection  with  obtaining 
suitability  information  under  Article  III,  Sections 
2(b)  and  21  of  the  Rules  of  Fair  Practice. 

’The  NASD  states  that  the  definition  of 
“conndential  information”  is  based  on  the  language 
of  HR  1062  pending  in  the  U.S.  House  of 
Representatives  and  the  “credit  bureau”  exception 
is  intended  to  except  from  the  provision 
information  regarding  a  customer  that  the  member 
can  obtain  in  the  ordinary  course  of  its  business. 


addresses  and  telephone  numbers, 
unless  the  customer  has  specified 
otherwise;  and  it  is  not  information  that 
could  be  obtained  from  unaffiliated 
credit  bureaus  or  similar  companies  in 
the  ordinary  course  of  business. 
Therefore,  information  concerning  a 
customer  that  a  member  obtains  fi'om  a 
financial  institution  with  which  it  has  a 
networking  or  brokerage  affiliate 
arrangement  (other  than  the  name, 
address,  and  telephone  numbers  of  the 
customer,  or  that  the  member  could 
obtain  on  its  own  from  an  unaffiliated 
credit  bureau)  may  not  be  used  unless 
the  customer  has  granted  prior  written 
approval  to  the  financial  institution  to 
release  the  information.  Moreover,  a 
member  must  satisfy  itself  that  the 
customer  has  granted  permission  to 
release  the  information,  either  by 
obtaining  copies  of  the  written  release 
from  the  financial  institution,  or  by 
obtaining  approval  directly  from  the 
customer  to  release  the  information, 
before  the  member  is  permitted  to  use 
such  information.  In  accordance  with 
the  intent  of  this  provision,  a  member 
may  not,  for  example,  use  a  customer 
list  sorted  by  the  financial  institution 
according  to  a  field  of  information  that 
would  be  confidential  if  released  as 
individual  customer  information;  e.g., 
lists  of  customers  with  expiring 
Certificates  of  Deposits  or  net  worth  in 
excess  of  $100,000. 

CoiAmunications  With  the  Public. 
Proposed  subsection  (c)(6)  sets  forth 
requirements  for  all  communications 
with  customers  of  members  operating 
on  the  premises  of  a  financial 
institution,  including,  account 
statements,  confirmations, 
advertisements  and  sales  literature. 
Paragraph  (c)(6)(A)  requires  that  all 
communications  regarding  the  securities 
transactions  of  customers  of  members 
doing  business  on  the  premises  of  a 
financial  institution  clearly  indicate  that 
the  broker/dealer  services  are  provided 
by  the  member.  Moreover, 
communications  that  include 
information  about  non-deposit-insured 
transactions  and  positions  with  the 
member  and  deposit-insured 
transactions  and  positions  or  accounts 
with  the  financial  institution  should  be 
clearly  distinguished  fix)m  each  other. 
The  NASD  also  notes  that  if  members 
issue  account  statements  jointly  with  a 
financial  institution,  the  member  must 


'°NASD  staff  believes  that  standard  information 
maintained  by  a  credit  bureau  relates  to  credit 
history  events,  such  as  liens,  loans  outstanding, 
lines  of  credit,  and  credit  cards,  as  opposed  to  net 
worth  information  that  would  include  the  value  of 
customer  assets,  such  as  property,  depository 
accounts,  certiHcates  of  deposit,  securities,  and 
other  investments. 


11918 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Notices 


ensure  that  the  account  statement 
complies  with  Article  III,  Section  45  of 
the  Rules  of  Fair  Practice,  which 
requires  members  to  periodically  send 
account  statements  to  their  customers, 
as  well  as  with  the  proposed  new 
provision. 

Finally,  communications  about 
securities  transactions  conducted  by  the 
member  should  be  introduced  to  the 
customer  in  such  communications  with 
the  identity  of  the  member,  and  disclose 
to  the  customer  that  securities  products 
are  not  insured  by  the  FDIC  or  other 
applicable  deposit  insurance,  are  not 
deposits  or  obligations  of  the  financial 
institution,  are  not  guaranteed  by  the 
financial  institution,  and  are  subject  to 
investment  risks,  including  possible  loss 
of  principal  invested.  This  provision  is 
intended  to  provide  the  same 
disclosures  in  all  communications  with 
the  customer  as  are  provided  when  the 
account  is  opened. 

Proposed  paragraph  (c)(6)(B)  provides 
that  advertisements,  sales  literature  and 
other  similar  materials  issued  by  the 
member  which  relate  exclusively  to  its 
broker/dealer  services  will  be  deemed 
the  materials  of  the  member  and  must 
indicate  prominently  the  identity  of  the 
member  providing  the  services.  The 
material  may  include  non-prominent 
references  to  the  financial  institution 
where  the  broker/dealer  is  conducting 
business  in  order  to  identify  the  location 
where  broker/dealer  services  are 
available.  In  addition,  such  a  non- 
prominent  reference  to  the  financial 
institution  may  be  included  to  disclose 
a  material  relationship  between  the 
member  and  financial  institution,  such 
as  that  of  an  investment  adviser  to  an 
investment  company. 

Proposed  paragraph  (c)(6)(C)  provides 
that  advertisements,  sales  literature  and 
other  similar  materials  jointly  issued  by 
the  member  and  a  financial  institution 
that  discuss  services  or  products  offered 
by  both  entities  must  clearly  distinguish 
the  products  and  services  offered  by  the 
broker/dealer  from  those  offered  by  the 
financial  institution.  The  member’s 
name  must  appiear  prominently  in  the 
portion  of  the  materials  that  describes 
the  broker/dealer  services  and  products 
offered  by  the  member.  That  section  of 
the  materials  will  be  deemed  to  be  the 
materials  of  the  member.  In  addition, 
the  NASD  intends  to  review  the  entire 
contents  of  all  joint  advertisements, 
sales  literature  and  similar  material  to 
determine  if  the  context  within  which 
the  member’s  material  appears  complies 
with  the  NASD’s  advertising  rules.  For 
example,  if  a  member’s  joint  advertising 
material  with  a  financial  institution, 
when  read  in  the  context  of  the  joint 
advertisement,  fails  to  comply  with  the 


NASD’s  rules,  the  NASD  may  ask  the 
member  to  seek  modification  of  any  part 
of  the  joint  advertisement  or  require  that 
the  member  not  participate  in  the  joint 
advertisement.  In  the  event  the  member 
is  unable  to  or  chooses  not  to  modify  the 
joint  advertisement,  the  member  may, 
nevertheless,  publish  its  portion  of  the 
advertisement  separately  (provided  the 
advertisement  complies  with  the 
NASD’s  rules). 

The  intent  of  subsection  (c)(6)  in 
general,  and  of  paragraphs  (c)(6)(B)  and 
(c)(6)(C)  in  particular,  is  to  prevent 
investor  confusion  between  the 
products  and  services  offered  by  the 
broker/dealer  and  the  products  and 
services  offered  by  the  financial 
institution,  as  well  as  to  establish  that 
advertising  and  sales  literature 
promoting  the  products  and  services  of 
the  member  conducting  business  on  the 
premises  of  a  financial  institution  are 
subject  to  the  regulatory  oversight  of  the 
NASD.  With  respect  to  such  materials, 
the  member  must  comply  with  all 
provisions  of  the  NASD’s  rules 
including,  but  not  limited  to,  the 
NASD’s  advertising  rules.  Article  III, 
Section  35  of  the  Rules  of  Fair  Practice. 

Effective  Date 

The  NASD  will  announce  the 
effective  date  of  the  proposed  rule 
change  in  a  Notice  to  Members  to  be 
published  no  later  than  60  days 
following  Commission  approval.  The 
effective  date  will  be  no  more  than  60 
days  following  the  publication  of  the 
Notice  to  Members  announcing 
Commission  approval. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  “  in  that  regulating  the  conduct  of 
broker/dealers  on  the  premises  of 
financial  institutions  will  alleviate 
customer  confusion  in  dealing  with 
such  entities  and  provide  a  regulatory 
framework  for  regulating  such  broker/ 
dealer  activities  with  the  result  that 
investors  will  be  able  to  make  more 
informed  investment  decisions  with  a 
better  understanding  of  the  distinctions 
between  the  securities  industry  and 
other  segments  of  the  financial  services 
industry,  in  furtherance  of  the 
requirement  that  the  Association’s  rules 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  and 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

In  response  to  NASD  Notice  to 
Members  94—94,  a  number  of 


"ISU.S.C.  780-3. 


commentators  noted  that  the  proposed 
rule  language  in  that  Notice  required 
members  to  disclose  to  customers  that 
securities  products  purchased  or  sold  by 
the  member  are  not  insured  by  the 
Securities  Investor  Protection 
Corporation  (“SIPC”).*^  The 
commentators  noted  that  because  such 
disclosures  would  apply  only  to  broker/ 
dealers  operating  on  the  premises  of  a 
financial  institution,  it  would 
unnecessarily  discriminate  among 
broker/dealers  when  customers  of  all 
broker/dealers  are  subject  to  the  same 
potential  confusion  about  the  nature  of 
SIPC  insurance.*^  The  commentators 
argued  that  if  there  was  going  to  be  such 
a  requirement  at  ail,  the  disclosures 
should  apply  to  all  member  firms 
whether  they  operate  on  the  premises  of 
a  financial  institution  or  not.  Moreover, 
the  commentators  argued  that  limiting 
SIPC  disclosure  to  financial  institution 
broker/dealers  is  not  only  anti¬ 
competitive  but  misleading  because 
customers  who  are  already  susceptible 
to  confusion  about  the  nature  of  SIPC 
insmance  would  have  their  attention 
drawn  to  SIPC  without  a  requirement 
that  SIPC  insurance  be  explained  to 
eliminate  customer  misperceptions. 

In  response  to  the  commentators,  the 
NASD  has  determined  to  eliminate  the 
SBPC  disclosure  requirement  ft-om  the 
proposed  rule  change,  and  rely  instead 
on  the  disclosures  that  remain  in  the 
proposed  rule  change  which  are 
consistent  with  provisions  contained  in 
the  Interagency  Statement  issued  by  the 
four  bank  regulators.  The  provisions 
that  remain  in  the  proposed  rule  change 
require  members  to  disclose  to 
customers  that  securities  products  sold 
by  the  member  (1)  Are  not  deposit 
insured,  (2)  are  not  deposits  of  or  other 
obligations  of  the  financial  institution 
and  are  not  guaranteed  by  the  financial 
institution,  and  (3)  are  subject  to 
investment  risks,  including  possible  loss 
of  principal  invested. 

Some  commentators  have  argued  that 
the  other  disclosure  requirements  that 
were  contained  in  the  proposed  rules 
that  were  published  in  Notice  to 
Members  94-94  (that  remain  in  the 
proposed  rule  change)  are 


Copies  of  comment  letters  received  by  the 
NASD  on  this  previous  proposal  are  available  for 
inspection  and  copying  at  the  NASD  and  in  the 
Commission’s  Public  Reference  Room. 

See,  Notice  to  Members  94—94  (December 
1994),  proposed  subsection  (c)(9)(D). 

'^See,  comment  letters  1,  3,  4,  7,  8, 17, 18,  22, 

23,  25,  27,  37,  40,  47,  48,  50,  52,  54,  56,  63,  64,  77, 
81,  84,  88,  92,  94,  99, 100, 104, 107, 109, 110, 115, 
119, 121, 122,  123, 129, 130, 140, 142,  147, 153, 

155,  167, 168,  169, 174, 177, 184,  186,  189, 190, 

193, 197,  204,  207,  208,  212,  216,  225,  226,  227, 

230,  236,  239,  240,  242,  256,  258,  266,  269,  270,  271 
and  279. 
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discriminatory  and  burdensome  on  the 
class  of  broker/dealers  that  conduct 
broker/dealer  activities  on  the  premises 
of  a  financial  institution.  The  NASD 
believes  that  the  provisions  of  the 
proposed  rule  change  as  revised  are 
necessary  to  address  a  specific  problem 
(customer  confusion)  that  the  NASD  has 
identified  in  connection  with  the 
activities  of  members  conducted  on  the 
premises  of  a  financial  institution  and 
has,  in  general,  narrowly  tailored  the 
proposed  rule  change  to  address  the 
problem. 

Therefore,  the  NASD  does  not  believe 
that  these  provisions  or  any  other 
provisions  of  the  proposed  rule  change 
will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended, 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  94—94  (December  1994) 
(hereinafter  referred  to  as  “original 
proposed  rule  change”  or  “original 
proposed  rules”),  284  comments  were 
received  in  response  thereto.  Of  the  284 
comment  letters  received,  54  were  in 
favor  of  the  proposed  rule  change,  51  of 
which  requested  modifications,  209 
were  opposed,  and  21  were  neither  in 
favor  nor  opposed. 

I.  General  Comments 

A.  Jurisdiction  of  the  NASD  in  the 
Proposed  Rules.  Several  commentators, 
including  the  American  Bankers 
Association  (“ABA”),  the  Bank 
Securities  Association  (“BSA”),  and  the 
Consumer  Bankers  Association 
(“CBA”),  expressed  their  belief  that 
certain  provisions  of  the  original 
proposed  rules  would  subject  the 
activities  of  banks  to  NASD  regulation.  *5 
The  commentators  stated  that  by 
subjecting  banks  to  regulation  as  broker/ 
dealers,  the  proposed  rules  fail  to 
recognize  the  exemption  from  broker/ 
dealer  registration  that  is  afforded  to 
banks  under  Section  3(a)(6)  of  the  1934 
Act.  The  commentators  maintained  that 
the  proposed  rules  also  ignore  the  well- 
settled  authority  of  banks  to  provide 
securities  brokerage  services  directly  to 
their  customers  imder  the  Glass-Steagall 
Act,  and  cited  American  Bankers 


■’See,  comment  letters  1.  5,  7,  B,  17. 19.  21,  22, 
23.  27.  28,  30.  37.  40,  48.  51,  54,  56.  62, 63.  65.  67. 
77.  80,  84,  90.  92,  99.  102, 107, 108,  111,  115, 118, 
122, 123, 126, 127, 129, 131, 138, 141, 147, 148, 
156,  158,  173,  179,  186,  188, 189,  190,  192,  195, 
204,  207,  208,  209,  212,  214,  216,  225,  226,  227, 
229,  233,  234,  236,  242,  266,  269,  270  and  271. 


Association  v.  Securities  and  Exchange 
Commission,  804  F.2d  739  (D.C.  Cir. 
1986)  in  support. 

In  consioering  the  NASD’s 
jurisdictional  reach,  the  ABA,  BSA, 
CBA,  and  several  other  commentators 
also  argued  that  the  NASD  has 
incorrectly  interpreted  the  Securities 
and  Exchange  Commission’s  no-action 
letter  to  Chubb  Securities  Corporation 
(the  “Chubb  Letter”).  Because  the 
Chubb  Letter  was  intended  to  govern 
thrift  institutions  that  are  not  exempt 
from  broker/dealer  registration  under 
the  1934  Act,  the  commentators  stated 
that  it  is  inappropriate  to  extend  the 
requirements  of  the  Chubb  Letter  to 
banks  which  are  otherwise  exempt  from 
broker/dealer  registration  by  means  of 
the  device  of  the  proposed  rule 
change.**  Because  the  Chubb  Letter  is 
neither  legislation  nor  regulation,  the 
commentators  stated  that  it  does  not 
give  the  NASD  the  authority  to 
disregard  the  bank  exemption  in  the 
1934  Act  in  order  to  regulate  banks. 

The  NASD  never  intended  to,  and  the 
proposed  rule  change  does  not,  extend 
its  jurisdictional  reach  to  banks  and 
other  financial  institutions  that  are  not 
members  of  the  Association,  nor  to  their 
employees.  Accordingly,  the  NASD  has 
amended  subsection  (a)  to  clarify  that 
the  proposed  rule  change  applies  only 
to  NASD  members  providing  broker/ 
dealer  services  on  the  premises  of  a 
financial  institution. 

Comments  about  the  jurisdictional 
reach  of  specific  provisions  of  the 
original  proposed  rules  are  addressed  in 
more  detail  below. 

B.  Regulatory  Duplication.  Several 
commentators  said  that  the  proposed 
rule  change  duplicates  existing 
regulations.  One  group  of  commentators 
argued  that  the  Interagency  Statement 
issued  by  the  financial  institution 
regulators  on  February  15, 1994,  and 
other  existing  financial  institution 
regulations  adequately  address  the 
activity  governed  by  the  proposed  rule 
change.**^  In  general,  these 
commentators  maintained  that  the 
activity  addressed  by  the  original 
proposed  rules  should  be  governed  by 
financial  institution  regulations,  as 
opposed  to  rules  promulgated  by  the 
SEC  or  the  NASD.  In  addition,  another 
group  of  commentators,  which  included 
the  ABA,  BSA,  and  CBA,  argued  that 


'‘See,  comment  letters  1, 8, 17, 19,  27,  80,  84,  89. 
103, 115, 122, 123, 134, 138, 180,  209,  210  and  242. 

See,  comment  letters  1,  5.  8, 18,  21,  22.  31.  37, 
38,  40.  47,  53.  54.  56.  58. 62.  65.  70.  75.  78.  91.  94. 
99. 100, 101, 107, 108,  111,  126,  127, 130, 133, 138, 
141,  145,  147, 151, 158,  169,  170,  179,  184, 186, 
188, 190, 196,  211,  216,  218,  220,  225,  226,  227, 
229,  230,  232,  236.  238,  241,  242,  245,  255,  266, 
268,  269,  270,  271,  275  and  282. 


some  of  the  provisions  of  the  original 
proposed  rules  were  redundant  of 
existing  NASD.  SEC  and  financial 
institution  regulations.  With  respect  to 
NASD  rules,  the  commentators 
referenced  existing  branch  office 
registration  requirements,  supervisory 
requirements,  and  personnel 
registration/associated  persons 
provisions  of  the  NASD  rules.  While 
these  commentators  recognized  that 
additional  regulation  of  financial 
institution  broker/dealer  activities  are 
appropriate,  they  argued  that  additional 
regulations  are  already  in  place  in  the 
form  of  the  Interagency  Statement  and 
financial  institution  regulations,  the 
Chubb  Letter  and  existing  NASD  rules. 
The  commentators  believed  that  these 
guidelines,  interpretations  and  rules 
adequately  address  the  activities  that 
would  be  governed  by  the  proposed 
rules.*’ 

The  NASD  agrees  that  some  of  the 
provisions  of  the  original  proposed  rules 
duplicated  existing  NASD  rules. 
Accordingly,  the  NASD  has  amended 
the  proposed  rules  to  eliminate  such 
duplication  as  described  in  more  detail 
below.  With  respect  to  arguments  that 
the  proposed  rules  duplicate  the  rules  of 
other  regulatory  entities  (e.g.,  the 
Interagency  Statement),  the  NASD  notes 
that  many  of  the  rules,  policies  and 
guidelines  of  other  agencies  do  not 
directly  or  indirectly  apply  to  NASD 
members.  The  NASD  believes  it  is 
imperative  to  adopt  a  set  of  rules  that 
establishes  clear  standards  of  conduct 
governing  the  practices  of  member  firms 
operating  on  the  premises  of  financial 
institutions  that  are  enforceable  by  the 
NASD. 

C.  Discriminatory  Impact  and  Anti¬ 
competitive  Effects.  The  ABA,  BSA, 
CBA  and  many  other  commentators 
believe  that  it  is  inappropriate  to 
establish  separate  regulations  to  govern 


'*  As  used  in  this  rule  Tiling,  the  term  “Tinancial 
institution  broker/dealer”  refers  to  broker/dealers 
afniiated  with  financial  institutions  (as  deTined  in 
the  proposed  rule  the  term  “financial  institution” 
means  “federal  and  state-chartered  banks,  savings 
and  loan  associations,  savings  banks,  credit  unions, 
and  the  service  corporations  required  by  law  of 
such  institutions”)  or  conducting  business  with 
financial  institutions  under  networking 
arrangements.  The  term  “non-Hnancial  institution 
broker/dealer”  refers  to  broker/dealers  not  affiliated 
with,  or  conducting  business  under  a  networking 
arrangement  with,  financial  institutions. 

■’See,  comment  letters  2, 7. 9. 10. 11. 17, 19,  23. 
24.  25,  27.  28.  29,  30.  32.  33.  34.  35,  36.  37.  41.  42. 
43,  44,  45.  48.  49.  52.  53.  55,  59.  60.  61. 63.  64,  66. 
67, 68. 69,  71,  74,  76,  77.  82,  84.  87. 90, 92,  97, 102, 
105, 114, 115, 116, 117, 118. 119, 120.  121. 122, 
124, 128, 129. 131, 132. 148. 149, 153. 156, 157, 
160, 161, 162.  163, 165, 166, 168,  169. 172, 173. 
174,  175,  177,  178,  184, 189, 194, 195,  197,  201, 
204,  207,  208.  209.  224,  225.  228.  231,  235.  242, 
243,  246,  247,  248.  249,  250.  257,  258,  259,  261, 
262,  263.  273,  279,  280.  281  and  283. 
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broker/dealers  operating  on  financial 
institution  premises  than  those  in 
existence  for  other  NASD  members.^®  In 
general,  these  commentators  believe  that 
the  proposed  rules  unfairly  discriminate 
against  a  class  of  broker/dealers  in 
violation  of  Section  15A(b)(6)  of  the 
1934  Act.  The  commentators  argued  that 
the  1934  Act  provides  no  basis  for  a 
classification  of  broker/dealers  based  on 
location. 

The  NASD  has  identified 
circumstances  associated  with 
conducting  broker/dealer  services  on 
the  premises  of  a  financial  institution 
that  eure  imique  to  that  location  and  that 
require  rules  which  specifically  address 
the  conduct  of  members  engaging  in 
such  business.  The  principal 
circumstance  noted  is  the  enhanced 
likelihood  that  customers  of  the 
financial  institution  may  not  be  aware  of 
the  differences  between  the  insured 
depository  products  of  the  financial 
institution  and  the  uninsured  securities 
products  of  the  broker/dealer  operating 
in  the  same  location.  Accordingly,  the 
NASD  has  determined  that  it  is  in  the 
public  interest  to  propose  rules  to 
address  these  unique  circumstances. 

The  NASD  believes,  therefore,  that  it  is 
acting  in  furtherance  of  the  1934  Act  in 
proposing  rules  to  regulate  the  activities 
of  broker/dealers  onihe  premises  of 
financial  institutions  in  order  to  address 
on-going  problems  of  customer 
confusion  and  the  adequacy  of  the 
disclosures  made. 

These  commentators  also  asserted 
their  view  that  the  NASD  has  not 
provided  statistical  data  to  support  its 
contention  that  financial  institution 
hroker/dealers  should  be  subject  to  a 
“higher  standard  of  regulation.”  These 
commentators  believe  that  the  proposed 
rules  are  anti-competitive  because,  in 
their  view,  they  create  an  uneven 
regulatory  scheme  favoring  non- 
financial  institution  broker/dealers  over 
financial  institution  broker/dealers.  The 
NASD  does  not  believe  that  the 
proposed  rule  change  is  anti¬ 
competitive  in  that  the  revised  rule  filed 
herein  is,  in  general,  narrowly 
structured  to  address  its  concern  of 
customer  confusion  and  investor 
protection. 


“See,  comment  letters  1,  2,  5,  7,  8,  9, 11, 17, 19, 
21,  23,  24, 25.  27,  29,  30,  31,  32,  33,  34,  35,  36,  43, 
48,  49,  52,  54,  55,  56,  59, 61,  63, 64.  66.  67,  68,  69, 
71,  74,  76,  77,  82,  84,  86,  87,  88,  89,  91.  92,  97.  98, 
102, 104, 105, 107, 108, 115, 116, 118, 119, 121, 
122, 123,  124, 125, 126,  127, 128, 129,  131, 132, 
139, 141, 142, 147, 149, 157, 159, 162, 163, 164, 
165, 168, 173, 175, 178, 179, 184, 189, 194, 195, 
197,  204,  208,  209,  213,  219,  218,  220,  225,  226, 
227,  228,  229,  230,  236,  235,  240,  243,  242,  244, 
249,  250,  257,  258,  259,  261,  262,  263,  264,  265, 
273,  276,  279,  280,  281  and  283. 


In  addition,  two  commentators 
speculated  that  the  proposed  rules  are  a 
reflection  of  the  NASD’s  on-going  battle 
with  the  financial  institution 
regulators.^*  One  commentator 
expressed  its  belief  that  the  proposed 
rules  are  a  reflection  of  competitive 
pressures  firom  NASD  members  who  fear 
financial  institution  incursions  into  the 
securities  industry.22  Finally,  one 
commentator  expressed  the  opinion  that 
the  rules  are  punitive  of  members  who 
are  seeking  to  do  business  with  financial 
institutions.23 

The  NASD  regrets  that  any 
commentators  believe  that  there  is  a 
non-regulatory  motivation  to  the 
proposed  rules,  but  there  is  no  basis  for 
such  comments.  The  NASD  has 
responded  to  commentators  by 
modifying  the  rules  to  clarify  their 
jurisdictional  reach,  provide  for  greater 
flexibility  of  compliance  in  certain 
cases,  and  narrow  the  provisions  to 
those  most  clearly  applicable  to 
addressing  the  potential  for  customer 
confusion  in  connection  with  the 
conduct  of  broker/dealer  services  on  the 
premises  of  a  financial  institution. 

D.  Conflicting  Banking  and  NASD 
Regulations.  The  ICI,  the  OCC,  the  FRB, 
the  ABA,  BSA,  CBA,  and  other 
commentators  expressed  concern  about 
requiring  financial  institution  broker/ 
dealers  to  comply  with  potentially 
conflicting  requirements  of  the  NASD 
and  financial  institution  regulators.^^ 
The  ICI  stated  that  in  the  absence  of 
functional  regulation  of  securities 
activities  of  various  entities,  the 
financial  institution  broker/dealer 
regulations  of  the  various  regulators 
must  be  coordinated  and  harmonized  in 
order  to  reduce  burdens  on  industry 
participants.  These  commentators  cited 
inconsistencies  between  the  proposed 
rule  change  and  the  Interagency 
Statement  as  an  example.  To  the  extent 
that  the  proposed  rule  change  differs 
fi-om  the  Interagency  Statement,  these 
commentators  asserted  that  member 
firm  compliance  will  be  both 
challenging  and  expensive.  In  addition, 
a  few  commentators  requested  that  the 
proposed  rule  change  be  amended  to 
provide  a  regulatory  conflict  resolution 
process.^ 


See,  comment  letters  127  and  258. 

“See,  comment  letter  235. 

“See,  comment  letter  66. 

“See,  comment  letters  1, 3, 4, 6,  7, 8,  9, 10, 11, 
12. 16, 17.  23.  25.  27,  28.  30,  32.  47,  48,  63,  64,  65, 
81,  82.  83,  84,  89.  92.  99, 100, 101, 102, 103,  104, 
107, 108, 109, 110, 113, 115, 119, 120, 123, 129, 
133, 135, 145, 147, 151, 153, 1.54, 156, 163, 166, 
167, 172, 173, 180, 182, 183, 184, 188, 190, 191, 
192, 196,  208,  209,  210,  211,  212,  213,  215,  216, 
224,  230,  234,  237,  239,  252,  266,  236,  269,  270, 
271,  272,  275,  279  and  282. 

“See,  comment  letters  135, 146, 156  and  239. 


To  resolve  these  concerns,  the  NASD 
has  amended  the  original  proposed 
rules  to  eliminate,  to  the  degree 
possible,  inconsistencies  and  conflicts 
between  the  proposed  rules  and  existing 
rules  and  guidelines  of  financial 
institution  regulators,  as  discussed  in 
more  detail  below.  Unless  regulatory 
conflicts  arise,  which  the  NASD  is  not 
currently  aware  of,  it  is  unnecessary  to 
institute  a  conflict  resolution  process. 
The  NASD  agrees  that  the  regulations  of 
various  regulators  must  be  consistent 
and  intends  to  continue 
commimications  with  the  financial 
institution  regulators  in  order  to 
coordinate  interpretations  and 
application  of  common  provisions  to 
avoid  such  problems  before  they 
develop. 

E.  Rationale  for  the  New  Rules.  Some 
commentators  questioned  the  rationale 
for  the  proposed  rule  change:  The  need 
to  address  issues  of  investor  confusion 
and  to  provide  clear  guidance  through 
rules  or  regulations  addressing  the 
activities  of  financial  institution- 
affiliated  and  networking  broker/dealers 
operating  on  the  premises  of  financial 
institutions.26 

As  discussed  above,  the  NASD  has 
business  practice  and  investor 
protection  concerns  that  it  believes 
justify  the  adoption  of  the  proposed 
rules.  The  NASD  believes  the  proposed 
rule  change  is  a  measured  response  to 
the  concerns  that  have  been  identified 
and  the  unique  circumstances  present 
with  respect  to  broker/dealers  operating 
on  the  premises  of  a  financial 
institution. 

F.  Disparate  Treatment  of  Investors. 
Some  commentators  argued  that 
financial  institution  customers  should 
not  be  treated  as  a  separate  class  of 
investors  for  purposes  of  customer 
protection.27  These  commentators  said 
that  such  disparate  treatment  suggests 
that  financial  institution  customers  are 
less  sophisticated  than  those  who  deal 
with  separate,  full  service,  broker/ 
dealers. 

The  NASD  disagrees  that  the 
proposed  rule  change  suggests  that 
financial  institution  customers  are  less 
sophisticated  than  customers  of  full 
^rvice  broker/dealers.  As  discussed 
above,  the  NASD  has  identified 
circumstances  associated  with 
conducting  broker/dealer  services  on 
the  premises  of  a  financial  institution 
that  appear  to  be  unique  to  that  location. 
The  principal  circumstance  noted  is  the 
enhanced  likelihood  that  customers  of 


“See,  comment  letters  53,  66,  67. 115, 127, 150, 
185, 190,  214.  235  and  258. 

“See,  comment  letters  10,  53,  78, 102, 115, 136, 
204,  207  and  258. 
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the  flnancial  institution  may  not  be 
aware  of  the  differences  between  the 
insured  depository  products  of  the 
Hnancial  institution  and  the  uninsured 
securities  products  of  the  broker/dealer 
operating  in  the  same  location. 
Accordingly,  the  NASD  has  determined 
that  it  is  the  public  interest  to  propose 
rules  to  address  these  unique 
circumstances. 

n.  Speciflc  Comments 

A.  Applicability.  Subsection  (a)  of  the 
original  proposed  rules  provided  that 
the  section  would  apply  exclusively  to 
the  activities  of  members  that  conduct 
broker/dealer  services  on  the  premises 
of  a  financial  institution  where  retail 
deposits  are  taken. 

The  ICI,  BSA,  CBA,  and  a  number  of 
other  commentators  asked  that  the 
NASD  amend  subsection  (a)  of  the 
proposed  rules  to  clarify  that  the  rules 
apply  only  to  financial  institution  sales 
activities  that  could  confuse  retail 
customers  about  the  uninsured  nature  of 
the  securities  products  that  are  being 
offered.28  The  commentators  noted  that 
the  Interagency  Statement  only  applies 
to  retail  sales  of  non-deposit  investment 
products.  The  NASD  believes  that  the 
proposed  rules  are  generally  consistent 
with  the  Interagency  Statement  in  that 
they  apply  to  all  non-deposit  investment 
products  sold  by  a  member  that  is 
conducting  business  on  the  premises  of 
a  retail  deposit-taking  institution. 

The  ICI,  BSA,  CBA,  and  several  other 
commentators  also  requested  that  the 
NASD  clarify  the  phrase  “on  the 
premises”  in  subsection  (a)  to  enable 
members  to  determine  the  applicability 
of  the  rules  under  various  scenarios, 
such  as,  where  a  member  is  located 
within  a  financial  institution  building 
but  on  a  separate  floor. ^9  Commentators 
also  asked  whether  the  proposed  rules 
apply  where  a  member  leases  space  in 
a  building  owned  by  a  financial 
institution,  but  the  member  is  not  in  a 
networking  arrangement  with  the 
financial  institution  nor  is  the  member 
a  financial  institution  affiliate. 

Subsection  (a)  has  been  clarified  to 
specify  that  the  provisions  apply  only  to 
“those  broker/dealer  services  being 
conducted  by  NASD  members  on  the 
premises  of  a  financial  institution  where 
retail  deposits  are  taken.”  It  is  intended 
that,  generally,  broker/dealer  services 
will  be  considered  separate  ft’om  the 
retail  deposit  taking  area  of  a  financial 
institution  if  the  broker/dealer’s 
facilities  can  be  entered  without  going 


“See,  comment  letters  11,  27,  29,  75,  84, 94, 121, 
159, 167, 1^2, 186,  208,  210,  211  and  274. 

»See,  comment  letters  17,  21,  27,  29,  52,  63,  84, 
106,  110, 115,  121, 129,  148,  167,  172,  177,  186, 
192,  207,  208,  242,  245  and  260. 


through  the  retail  facility  of  the 
financial  institution.  Thus,  the  proposed 
rules  would  not  apply  where  the 
member  and  the  financial  institution  are 
located  in  physically  separate  and 
separately  identified  offices. 

Finally,  the  BSA  recommended  that 
subsection  (a)  be  amended  to  include 
within  the  coverage  of  the  proposed  rule 
non-financial  institution  broker/dealers 
that  offer  deposit-insured  financial 
institution  products  directly.  The  BSA 
expressed  the  opinion  that  such  an 
amendment  was  warranted  because  the 
investor  protection  concerns  addressed 
by  the  proposed  rule  change  are  equally 
as  relevant  with  respect  to  non-financial 
institution  broker/dealers  that  sell 
financial  institution  products. 

The  NASD  does  not  agree  and  has  no 
evidence  that  similar  investor  protection 
concerns  are  present  with  respect  to 
customers  of  non-financial  institution 
broker/dealers  that  sell  financial 
institution  products.  The  NASD  believes 
that  if  such  broker/dealer  customers  are 
confused  about  the  nature  and  risks  of 
securities  products  they  are  likely  to 
believe  that  none  of  the  products  they 
purchase  are  insured  when,  in  fact,  the 
customer  may  acquire  an  insured 
product.  Thus,  any  customer  confusion 
would  appear  to  have  benign  results. 
The  NASD  will,  however,  continue  to 
monitor  this  area. 

B.  Definitions.  Subsection  (b)  of  the 
original  proposed  rules  included 
definitions  of  the  terms  “financial 
institution,”  “networking  arrangement,” 
“brokerage  affiliate  of  a  financial 
institution,”  “dual  employees,”  and 
“broker/dealer  services.”  The 
definitions  of  “financial  institution” 
and  “broker/dealer  services”  are 
retained  in  the  revised  rule  and 
discussed  below.  The  definitions  of 
“networking  arrangement”  (which  has 
been  amended  to  add  “brokerage 
affiliate  arrangement”)  and  “brokerage 
affiliate  of  a  financial  institution” 

(which  has  been  amended  to,  simply, 
“affiliate”)  did  not  generate  any 
comments  and  are,  therefore,  discussed 
later  in  connection  with  the  provisions 
where  the  terms  appear.  The  term  “dual 
employees”  was  deleted  from  the 
proposed  rule  change  in  connection 
with  the  NASD’s  revision  of  the  original 
proposed  rules,  but  not  in  response  to 
a  particular  comment.  Therefore,  it  is 
not  discussed  here.  Finally,  a  definition 
of  the  term  “confidential  financial 
information”  was  added  to  subsection 
(b).  That  term  is  discussed  below  in 
connection  with  the  provision  where  it 
occurs. 

1.  “Financial Institution." The  BSA, 
CBA,  the  FRB,  and  First  Fidelity 
expressed  the  concern  that  the 


definition  of  the  term  “financial 
institution”  set  forth  in  paragraph  (b)(1) 
of  the  original  proposed  rule  change 
inappropriately  combines  financial 
institutions  and  non-financial 
institution  entities  such  as  savings 
associations  and  credit  unions  within 
the  same  defined  term.^  These 
commentators  also  expressed  their  view 
that  it  is  inappropriate  to  include 
service  corporations  within  the 
definition  of  financial  institution 
because  service  corporations  themselves 
may  be  registered  as  broker/dealers.  The 
NASD  notes  that  the  language  of  this 
definition  is  drawn  from  the  Chubb 
Letter  and  is  necessary  for  the  proper 
operation  and  application  of  the 
proposed  rule.  The  NASD  has,  however, 
amended  the  definition  to  ensure  that  it 
applies  only  to  the  proposed  rule  and 
not  to  any  other  NASD  rule. 

The  FRB  also  suggested  that  the 
NASD  consider  expanding  the 
definition  of  financial  institution  to 
include  foreign  financial  institutions 
given  that  a  number  of  foreign  financial 
institutions  have  established  branches 
in  the  United  States,  and  several  of 
these  institutions  have  broker/dealer 
affiliates.  The  NASD  believes  that  it  is 
not  appropriate  to  include  within  the 
scope  of  the  rule  foreign  financial 
institutions  not  required  to  register  as  a 
bank,  savings  and  loan  or  credit  union. 

2.  “Broker/dealer  Services.” The  ABA, 
BSA,  CBA  ,  and  several  commentators 
expressed  concerns  about  the  scope  of 
the  term  “broker/dealer  services”  as 
defined  in  paragraph  (b)(4)  of  the 
original  proposed  rule  change.^'  The 
commentators  stated  that  the  proposed 
definition  improperly  limits  the 
activities  of  unregistered  financial 
institution  employees.  Accordingly,  the 
commentators  have  recommended  that 
the  definition  be  amended  to  state  that 
nothing  in  the  proposed  rules  is 
intended  to  limit  the  ability  of  financial 
institutions  and  their  employees  to 
engage  in  securities  transactions 
pursuant  to  the  exemption  from  broker/ 
dealer  registration  that  is  granted  to 
banks  by  Section  3(a)(6)  of  the  1934  Act. 

Further,  the  ABA  and  BSA  raised  the 
concern  that  it  was  unclear  whether  or 
not  the  proposed  rule  is  intended  to 
reach  investment  banking  services 
offered  by  bank  trust  departments  where 
services  are  offered  by  individuals  who 
hold  NASD  licenses.  Because  the  term 
“investment  banking  and  securities 
business”  has  a  settled  meaning  within 
the  broker/dealer  industry,  the  BSA 


**See,  comment  letters  27,  84, 103  and  199. 

See,  comment  letters  4,  8, 17, 19,  21,  25,  27,  28, 
29,  54, 62, 63,  80.  84. 106. 115, 121, 131, 129.  192. 
173,  186,  207,  208.  242,  267,  260,  and  281. 
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recommends  that  the  NASD  adopt  the 
“investment  banking”  deflnition  in 
paragraph  (h)  of  Article  I  of  the  NASD 
By-Laws  to  address  the  problems  raised 
with  regard  to  the  proposed  broker/ 
dealer  services  definition. 

In  this  regard,  it  was  never  the  intent 
of  the  NASD  to  extend  its  jurisdictional 
reach  to  banks  and  other  financial 
institutions.  In  response  to  these 
comments,  the  NASD  sought  to  clarify 
its  intent  by  amending  the  definition  of 
“broker/dealer  services,”  to  reference 
the  definition  of  “investment  banking 
and  securities  business”  contained  in 
Article  I,  Paragraph  (1)  of  the  NASD  By- 
Laws.  The  definition  in  Article  I  of  the 
By-Laws  excludes  investment  banking 
and  securities  activities  carried  on  by 
banks,  including  bank  trust 
departments.  In  addition,  as  discussed 
above,  the  NASD  has  amended 
subsection  (a)  to  clarify  that  the 
proposed  rule  change  applies  only  to 
broker/dealer  services  conducted  on  the 
premises  of  a  retail-deposit-taking 
financial  institution.  TTie  NASD  believes 
that  these  changes  clarify  that  the 
proposed  rule  change  does  not  seek  to 
regulate  the  securities  activities  of  banks 
that  are  exempt  from  broker/dealer 
registration. 

C.  Specific  Provisions  Relating  to 
Activities  of  Members  Operating  on  the 
Premises  of  a  Financial  Institution.  1. 
Physical  Location.  Subsection  (c)(1)  of 
the  original  proposed  rules  provided 
that  a  member’s  broker/dealer  services 
shall  be  conducted  in  a  physical 
location  distinct  fix)m  the  area  where  the 
financial  institution’s  retail  deposits  are 
taken.  Several  commentators  requested 
clarification  about  the  definition  of 
“where  retail  deposits  are  taken”  in 
subsection  (c)(i)  and  to  the  term 
“deposit-taking  area”  32  used  in  other 
provisions  (i.e.,  is  it  the  teller  area  of  a 
financial  institution?) 

Many  commentators  criticized 
subsection  (c)(i)  as  not  providing 
adequate  flexibility  for  financial 
institution  locations  with  severe 
physical  constraints.^^  These 
commentators  asked  the  NASD  to 
address  the  problem  by  adopting  the 
Interagency  Statement  standard  which, 
in  relevant  part  states,  “in  the  limited 
situation  where  physical  considerations 
prevent  sales  of  non-depOsit  products 


See,  comment  letters  6.  8, 12, 16, 17,  27,  29.  30, 
52.  58.  63, 64,  77,  80,  83,  86, 110, 129, 153, 155, 
167, 177, 186,  193,  207,  208,  213,  239,  244,  260  and 
282. 

33  See,  comment  letters  1,  4,  8, 11, 16, 17, 19,  21, 
25,  26.  27,  29,  30,  31, 47,  54,  76,  84,  88,  90,  94, 103, 
107, 112, 118, 119, 121, 123, 127, 129, 130, 131, 
140, 153, 154, 156, 166, 167, 176, 181, 182, 184, 
189, 192, 193, 196,  204,  208,  210,  212,  215,  230, 
233,  234,  237,  242,  244,  255,  267,  276,  279  and  282. 


from  being  conducted  in  a  distinct  area, 
the  institution  has  a  heightened 
responsibility  to  ensure  appropriate 
measures  are  in  place  to  minimize 
customer  confusion.” 

Finally,  the  BSA  and  four  other 
commentators  asked  whether  dual 
employees  would  be  required  to  have 
two  separate  offices  for  conducting 
activities  on  behalf  of  the  financial 
institution  and  the  broker/dealer.^s 
These  commentators  maintained  that 
customers  could  be  confused  if  a  dual 
employee  were  required  to  lead 
customers  back  and  forth  between  two 
locations  within  the  financial 
institution.  To  address  this  potential  for 
customer  confusion,  the  BSA  suggested 
that  the  proposed  rule  change  be 
amended  to  permit  the  use  of  one  desk 
for  deposit  and  non-deposit  activities. 
Indeed,  the  BSA  expressed  the  view  that 
appropriately  qualified  dual  employees 
should  be  permitted  to  offer  customers 
a  “menu”  of  retail  financial  products, 
including  insured  deposits  and 
uninsured  investment  products,  from 
the  same  location. 

In  response  to  the  commentators, 
subsection  (c)(1)  of  the  proposed  rule 
change  was  revised  to  require  the 
member  to  operate  in  a  distinct  area 
“wherever  possible,”  consistent  with 
the  Interagency  Statement.  In  addition, 
the  proposed  rule  change  has  been 
amended  to  require  that  the  member 
“distinguish”  its  broker/dealer  services 
from  the  services  of  the  financial 
institution  as  opposed  to  “segregating” 
its  services  as  required  by  the  original 
proposed  rule  change. 

With  regard  to  the  commentators’ 
concerns  regarding  consistency  in 
regulation,  the  NASD  has  amended  the 
physical  location  and  signage 
requirements  and  the  proposed  risk 
disclosures  to  ensure  consistency  with 
the  Interagency  Statement’s  standards 
for  these  matters.  (See,  new  paragraphs 
(c)(1)  and  (c)(4),  respectively.)  These 
amendments  are  also  discussed  in 
greater  detail  below. 

2.  Signage.  Subsection  (c)(2)  of  the 
original  proposed  rule  change  stated, 
“in  no  event  shall  signs  regarding  the 
broker/dealer  services  appear  in  the 
deposit-taking  area.”  Many 
commentators,  including  Uie  ABA,  ICI, 
BSA,  and  CBA,  asked  whether  the 
proposed  rules  would  prohibit  signage 
in  the  teller  window  or  the  lobby 
areas.36  The  commentators  argued  that 


3*  See,  comment  letters  27,  40,  86,  96, 181,  208, 
239,  245,  256  and  283. 

33  See  conunent  letters  27, 110, 182, 193,  207  and 
233. 

3*  See,  comment  letters  4, 8,  9, 10, 11, 17,  21,  23, 
25,  27,  28,  30,  48,  59,  81, 83,  84, 104,  115, 119, 120, 
121, 123, 129, 134, 140, 154, 156, 167, 170, 192, 


this  requirement  could  interfere  with 
directional  signage  pointing  toward  the 
location  of  the  broker/dealer,  ordinary 
brochure  stands,  mounted  lists  of 
affiliated  companies,  and  other  signage 
relating  to  the  general  availability  of 
products  and  services  of  the  broker/ 
dealer.  Rather  than  create  confusion,  the 
BSA  argued  that  directional  signs  can 
help  avoid  customer  confusion  by 
clarifying  that  a  deposit-taking  area, 
such  as  a  teller  window,  is  not  the  place 
to  obtain  securities  products.  These 
commentators  asserted  that  broker/ 
dealer  signage  with  appropriate 
disclosures  should  be  permitted  to 
appear  anywhere  on  the  financial 
institution’s  premises. 

Other  commentators  expressed 
concerns  about  the  potential  impact  of 
the  signage  requirements  in  the  case  of 
small  financial  institutions.^'^  These 
commentators  noted  that  signage 
restrictions  are  particularly  difficult  for 
small  financial  institutions  and  small 
branch  offices  to  deal  with  because 
practically  all  public  areas  could  be 
regarded  as  deposit-taking  areas. 

Further,  the  commentators  noted  that 
small  branches  may  not  reserve  one 
desk  solely  for  investment  services  thus 
preventing  the  segregation  desired  by 
the  original  proposed  rules.  The 
commentators  also  observed  that 
signage  restrictions,  when  combined 
with  the  physical  location  requirements, 
would  prevent  one-desk  branch 
locations.  Accordingly,  these 
commentators  recommended  that  the 
proposed  rules  be  amended  to  permit 
signage  that  would  facilitate  dual  usage 
of  a  service  desk  by  broker/dealer  and 
financial  institution  employees. 

One  commentator  stated  that,  in  its 
view,  the  proposed  signage  restrictions 
would  interfere  with  the  financial 
institution’s  commercial  speech  which 
is  protected  by  the  First  Amendment  of 
the  U.S.  Constitution.38  This 
commentator  also  stated  that  this 
interference  with  the  financial 
institution’s  rights  resulted  in  the 
NASD’s  assertion  of  jurisdiction  over 
the  financial  institution. 

The  NASD  disagrees  and  does  not 
believe  that  the  proposed  rule  change 
infiringes  on  the  limited  First 
Amendment  protection  on  commercial 
speech  because  the  U.  S.  Constitution 
acts  as  a  restraint  on  governmental 
action  and  the  First  Amendment’s  free 
speech  guarantee  is  a  limitation  on 
Congress’  ability  to  enact  laws  abridging 


204,  207,  208,  213,  232,  233,  236,  242,  244,  245, 
276,  279  and  281. 

33  See,  comment  letters  4, 12,  21. 29, 40r47,  52, 
54, 107, 113, 133, 156, 167, 181, 184, 196,  198,  210, 
234.  242,  255,  256,  279  and  282. 
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freedom  of  speech.  The  NASD’s  actions 
as  a  private,  non-governmental, 
securities  industry,  self-regulatory 
organization  (actions  that  include 
adopting  rules  or  enforcing  standards  of 
business  conduct)  are  not  governmental 
actions  subject  to  Constitutional 
restraint.  Nevertheless,  the  NASD 
applies  a  standard  of  fundamental 
fairness  in  its  dealings  with  its  members 
and  its  rules,  including  the  rule  change 
proposed  herein,  are  narrowly  tailored 
to  achieve  legitimate  regulatory 
purposes.  The  NASD  also  notes  that 
even  if  the  NASD’s  regulatory  proposals 
were  constrained  by  the  Constitutional 
protection  on  commercial  speech,  those 
protections  are  limited  to  the  extent  that 
reasonable  regulations  of  commercial 
speech  are  necessary  to  protect  the 
public  interest  and  the  proposed  rule 
change  is  a  reasonable  regulation  of 
commercial  speech. 

Nevertheless,  in  response  to  the 
commentators,  the  NASD  has  amended 
the  proposed  rule  change  to  delete  the 
separate  provision  relating  to  signage, 
including  the  provisions  prohibiting 
signs  regarding  broker/dealer  services  in 
the  financial  institution’s  deposit-taking 
area.  The  requirement  in  the  deleted 
provision  that  a  member  clearly  display 
its  name  in  the  area  where  brokerage 
services  are  being  conducted  has  been 
consolidated  with  Subsection  (c)(l_)  of 
the  proposed  rules.  Thus,  as  long  as 
signage  meets  the  other  requirements  of 
the  proposed  rule  change,  as  well  as 
existing  NASD  rules  requiring  accurate 
information  that  is  not  misleading  under 
the  circumstances  in  which  it  is  used, 
there  are  no  other  limitations. 

3.  Branch  Office  Registration 
Requirements.  Subsection  (c)(3)  of  the 
original  proposed  rules  restated  an 
already  existing  NASD  rule  requirement 
that  the  member  must  register  as  a 
branch  office  any  of  its  offices  which 
operates  on  the  premises  of  a  financial 
institution.  Most  commentators, 
including,  among  others,  the  ICI,  ABA, 
BSA,  and  CBA,  asked  that  the  provision 
be  amended  to  exempt  from  branch 
registration  requirements  locations 
where  a  broker/dealer  meets  a  client  in 
a  financial  institution  office  for 
purposes  of  customer  convenience,  but 
where  the  financial  institution  office  is 
not  permanently  staffed  by  the  NASD 
member,  nor  is  the  location  held  out  as 
a  branch  of  the  NASD  member. These 
commentators  expressed  significant 
concerns  regarding  the  cost  of 


See,  comment  letters  3,  7,  8, 14, 15, 19,  23,  27, 
28.  29.  30,  32.  37,  39,  40.  48.  54.  63.  75.  82.  84.  91, 
96, 101, 104, 108, 109,  110, 115, 119, 121,  125, 127, 
129,  140, 144,  145,  166, 167, 173, 177, 181, 189, 
192,  204,  205,  207,  208,  213,  215,  230,  236,  239, 
244,  251,  256,  264  and  267. 


registering  locations  serviced  by  so- 
called  “circuit  riders”  if  the  NASD  does 
not  amend  the  rule  to  provide  an 
exception  for  meetings  between  a 
member’s  registered  representative  and 
financial  institution  customers  that 
occur  on  an  appointment  basis  at 
financial  institutions. 

In  addition,  the  BSA  expressed  the 
opinion  that,  if  the  NASD  has 
determined  to  publish  an  interpretation 
of  what  is  a  “branch  office”  under 
Section  27(g)(2)  of  the  Rules  of  Fair 
Practice,  it  should  be  done  in  a  uniform 
manner  applicable  to  all  NASD 
members  and  not  as  a  formal  NASD  rule 
applicable  only  to  financial  institution 
broker/dealers.  The  ABA  and  the  CBA 
also  argued  that  there  was  no 
justification  for  treating  financial 
institution  branches  any  differently  than 
other  retail  outlets  for  purposes  of 
branch  office  registration. 

Further,  commentators  observed  that 
requiring  registration  of  every  location 
at  which  a  representative  meets  with  a 
customer  could  limit  the  ability  of 
members  to  service  customers  where 
states  do  not  permit  a  registered 
representative  to  work  out  of  more  than 
one  registered  location.'*® 

Finally,  the  Independent  Bankers 
Association  of  America  (“IBAA”)  and 
two  other  commentators  argued  that  the 
branch  office  registration  requirements 
would  result  in  compliance  problems 
with  respect  to  the  books  and  records 
maintained  at  the  financial  institution 
location.**  To  address  this  concern,  the 
IBAA  asked  that  the  rules  be  amended 
to  provide  limited  relief  to  allow 
financial  institution  broker/dealers  to 
maintain  books  and  records  at  a  more 
central  location,  for  example,  the  main 
office  of  the  financial  institution. 

The  NASD  appreciates  the  concerns 
expressed  by  these  commentators  and, 
accordingly,  has  amended  the  proposed 
rules  to  delete  the  branch  office 
registration  requirements  and,  instead, 
rely  on  the  branch  office  registration 
requirements  currently  in  effect  under 
existing  NASD  rules.  Therefore, 
members  doing  business  on  the 
premises  of  a  financial  institution  will 
be  expected  to  comply  with  the  branch 
office  requirements  in  the  NASD’s  rules 
that  currently  apply  to  all  other 
members. 

4.  Networking  and  Brokerage  Affiliate 
Agreements.  Subsection  (c)(4)  of  the 
original  proposed  rules  provided  that 
relationships  between  financial 
institutions  and  members  (whether 
network  or  affiliate)  be  governed  by  an 


^See,  comment  letters  23, 108  and  236. 
See,  comment  letters  101, 122  and  154. 


agreement  that  sets  forth  the 
responsibilities  of  the  parties. 

Regulatory  Access — Paragraph 
(c)(4)(A)  provided  that  the  written 
agreement  between  the  broker/dealer 
and  the  financial  institution,  among 
other  things,  specify  that  the  SEC  and 
the  NASD  must  be  granted  access  to  the 
financial  institution  premises  to  inspect 
the  books  and  records  of  the  broker/ 
dealer  and  other  relevant  information 
maintained  by  the  member  with  respect 
to  its  broker/dealer  services.  With 
respect  to  this  requirement,  the  North 
American  Securities  Administrators 
Association  Inc.  (“NASAA”)  and  the 
State  of  Iowa  urged  the  NASD  to  amend 
the  provision  to  grant  such  access  to 
state  regulators.  *2  The  NASD 
formulated  this  provision  to  be 
consistent  with  the  Chubb  Letter.  It  is 
believed  that  state  regulators  currently 
have  appropriate  authority  to  have 
access  to  the  preuiises  of  financial 
institutions  to  inspi^ct  the  books  and 
records  of  broker/dealers.  The  BSA 
stated  that  the  SEC  will  use  this  right  of 
access  provision  to  indirectly  regulate 
any  desired  activity  of  a  financial 
institution.*^  The  NASD  believes  that 
the  concerns  of  the  BSA  are  more 
appropriately  directed  to  the  SEC. 

Periodic  Reviews — ^Paragraph  (c)(2)(C) 
of  the  original  proposed  rules  required 
that  the  financial  institution  agree  to 
permit  the  member  to  conduct  periodic 
reviews  to  assure  that  the  financial 
institution  and  its  unregistered 
employees  comply  with  the  limits  on 
their  activities  with  respect  to  securities 
transactions  and  non-deposit  broker/ 
dealer  services.  One  commentator  stated 
that  the  provision  could  be  interpreted 
to  require  that  an  unaffiliated  network 
member  be  granted  access  to  the  books 
and  records  of  its  partner  financial 
institution  for  periodic  reviews.**  This 
commentator  also  stated  that,  if  the 
financial  institution  and  the  networking 
member  compete  in  several  lines  of 
business,  the  requirement  would  have 
had  the  net  effect  of  discouraging  a 
financial  institution’s  participation  in 
networking  arrangements  in  order  to 
avoid  disclosing  confidential  business 
information. 

Further,  with  regard  to  a  member 
conducting  periodic  reviews  to  assure 
that  the  financial  institution  and  its 
unregistered  employees  comply  with 
the  limits  on  their  activities,  the  ICI, 
BSA,  CBA,  and  several  other 
commentators  argued  that  it  is 
inappropriate  for  an  NASD  member  to 
serve  in  the  role  of  an  auditor.  They 


*^See,  conunent  letters  203  and  254. 

See,  comment  letter  27. 

**See,  comment  letter  211. 
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argued  that  this  responsihility  is  more 
appropriately  handled  by  the  financial 
institution.^^  Tije  commentators  also 
asserted  that  the  financial  institution 
should  be  responsible  for  conducting  its 
own  supervision,  training, 
investigations,  and  compliance  as  it 
relates  to  the  activities  of  Us  own 
employees  who  are  not  registered  with 
a  broker/dealer.  The  commentators 
stated  that  it  is  impractical  for  a  small 
number  of  broker/dealer  employees  to 
monitor  the  activities  of  all  unregistered 
financial  institution  employees. 

Additionally,  one  commentator  asked 
what  actions  a  member  could  take 
against  a  financial  institution  if  it 
believes  the  financial  institution  has  not 
complied  with  the  limits  on  its  activities 
with  respect  to  securities  transactions 
and  non-deposit  broker/dealer 
services.'*®  Another  commentator  argued 
that  the  contractual  obligations  of 
proposed  Paragraph  (c)(4)(C)  would 
create  broker/dealer  liability  for 
financial  institution  employees  over 
whom  the  broker/dealer  has  no 
control. 

The  ICI  luged  the  NASD  to  revise  the 
paragraph  to  require  that  members  only 
obtain  a  commitment  from  the  financial 
institution  such  that  the  financial 
institution  agrees  that  it  will  promulgate 
and  implement  procedures  reasonably 
designed  to  ensure  compliance  with  ^e 
limits  on  the  activities  of  unregistered 
financial  institution  employees 
rendered  in  connection  with  the 
member’s  broker/dealer  services. 

In  response  to  the  foregoing 
comments,  the  NASD  has  amended  the 
proposed  rule  change  to  delete 
paragraph  (c)(4)(C). 

Dual  Employees — Paragraph  (c)(4)(D) 
of  the  original  proposed  rules  provided 
that  the  written  networking  or  brokerage 
affiliate  agreement  must  require  that  any 
dual  employee  who  is  suspended  from 
association  with  the  member,  or  who 
the  SEC,  the  NASD,  or  any  other 
regulatory  or  self-regulatory 
organization  bars  or  suspends  from 
association  with  the  member  or  any 
other  broker/dealer,  will  be  terminated 
or  suspended,  respectively,  ft’om  all 
securities  activities  conducted  directly 
by  the  financial  institution.  Many 
commentators  strongly  objected  to  the 
jurisdictional  reach  of  this  provision.'** 


■**See,  comment  letters  1,  4, 10, 17.  21,  23,  27,  28. 
30,  37,  48,  59,  62,  63,  77.  80,  84, 104,  107, 121, 128, 
134,  140, 142,  148,  153,  156,  181,  186,  207,  208, 
234,  236,  242,  274,  281  and  282. 

■“See,  comment  letter  59. 

See,  comment  letter  30. 

■“See,  comment  letters  1, 4, 10, 17,  21,  23,  27,  28, 
30,  37,  48,  59,  62,  63,  77,  80,  84, 104, 107, 121, 128, 
134,  140,  142,  148,  153, 156, 181,  186,  207,  208, 
234,  236,  242,  274,  281  and  282. 


The  commentators  stated  that  financial 
institutions  must  retain  the  discretion  to 
determine  what  situations  justify  an 
enmloyee’s  termination  or  suspension. 

One  commentator  stated  that  there 
may  be  a  multitude  of  NASD,  SEC  or 
other  regulatory  reasons  for  which  an 
employee  may  be  suspended.  The 
commentator  maintained  that  some  of 
these  reasons  may  by  regulation  require 
a  financial  institution  to  suspend  or 
terminate  the  employee’s  activities. 
However,  the  financial  institution  may 
not  in  the  exercise  of  its  independent 
judgment  consider  certain  other  reasons 
as  justification  for  barring  the  employee 
from  engaging  in  securities  activities 
conducted  by  the  financial  institution.^ 

Further,  one  commentator  ^ated  that 
requiring  the  financial  institution  to 
agree  to  terminate  or  suspend 
employees  would  result  in  the  creation 
of  a  “black  list’’  of  employees  that  could 
potentially  expose  the  financial 
institution  to  lawsuits  by  such  black¬ 
listed  employees.^®  Rather  than 
adopting  the  proposed  contractual 
agreement  of  the  financial  institution  to 
terminate  or  suspend  employees,  one 
commentator  proposed  that  financial 
institutions  be  provided  access  to  the 
Form  U-5  for  terminated  employees.®* 

In  response  to  the  foregoing 
comments,  the  NASD  has  amended  the 
proposed  rule  change  to  delete 
paragraph  (c)(4)(D). 

Competition — Paragraph  (C)(4)(E)  of 
the  original  proposed  rules  required  that 
a  contractual  agreement  with  the 
financiaUnstitution  provide  that 
“unregistered  employees  of  the  financial 
institution  will  not  receive  any 
compensation,  cash  or  non-cash,  that  is 
based  on  the  effectiveness  or  success  of 
referrals  *  *  * .  “  Many  commentators, 
including  the  ABA,  BSA  and  OCC, 
urged  the  NASD  to  define  the  terms 
“success”  and  “effectiveness  of 
referrals”  arguing  that  a  prohibition 
based  on  the  effectiveness  of  sales  rather 
than  a  transactional  nexus  is  too 
ambiguous.®^  The  commentators  asked 
how  the  provision  would  apply  where 
the  financial  institution  provides 
payment  for  referrals  that  result  in  an 
appointment  with  a  broker/dealer  rather 
than  a  transaction. 

The  ABA  also  stated  that  a  standard 
based  on  the  success  or  effectiveness  of 
referrals  is  stricter  than  existing  NASD 
and  financial  institution  standards  that 
permit  a  referral  payment  where  it  is  not 


**See,  comment  letter  21. 

*®See.  comment  letter  128. 

See,  comment  letter  28. 

"See,  comment  letters  7, 16, 19,  23,  27,  28,  37, 
48,  59,  84,  86, 104, 107,  108, 110, 115, 129, 140, 

142,  173,  181,  183,  186,  192,  236,  240,  244,  260,  274 
and  282. 


tied  to  the  success  of  a  sale  or  opening 
of  a  broker/dealer  account.®® 

Other  commentators,  including  the 
ABA  and  the  BSA,  challenged  the 
NASD’s  authority  to  regulate  the 
compensation  paid  by  a  financial 
institution  to  its  employees  through 
contractual  obligations  of  an  NASD 
member.®'*  These  commentators  stated 
that,  as  a  general  matter,  financial 
institution  regulations  provide  adequate 
investor  protection  safeguards  with 
regard  to  the  financial  institution’s 
payment  of  referral  fees  and, 
accordingly,  NASD  regulation  of  such 
payments  was  not  required. 

In  response  to  the  foregoing 
comments,  the  NASD  has  amended  this 
provision  to  prohibit  compensation  that 
is  conditioned  on  whether  a  referral 
results  in  a  transaction,  which  is 
consistent  with  comparable  provisions 
of  the  Interagency  Statement.  See, 
paragraph  (c)(2)(B)  of  the  proposed  rule 
change. 

Notification — ^Paragraph  (c)(5)  of  the 
original  proposed  rules  provided  that 
the  networking  or  brokerage  affiliate 
agreement  must  require  that  the  member 
notify  the  financial  institution  if  any 
dual  employee  who  is  associated  with 
the  member  is  terminated  for  cause  by 
the  member.  Three  commentators 
asserted  that  the  provision  would  lead 
to  civil  penalties  because  the  disclosure 
of  the  reasons  for  a  suspension  and/or 
tennination  raises  privacy  issues  which, 
absent  permission  firom  the  associated 
person,  may  subject  the  broker/dealer  to 
civil  liabilities.®®  One  commentator 
suggested  that  should  the  NASD 
determine  to  address  the  civil  liability 
issues,  it  would  be  more  appropriate  to 
require  the  broker/dealer  to  notify  the 
financial  institution  that  it  would  no 
longer  utilize  the  services  of  a  financial 
institution  employee  and,  thereafter, 
direct  the  financial  institution  to  review 
the  employee’s  Form  U-5.®® 

The  NASD  has  determined  to  retain 
this  provision  as  paragraph  (c)(2)(C) 
substantially  unchanged.  The  NASD 
believes  the  financial  institution  should 
have  this  information  in  order  for  it  to 
review  and  determine  its  own  regulatory 
obligations  with  respect  to  the 
terminated  individual. 

5.  Personnel  Registration/ Associated 
Person.  Subsection  (c)(6)  of  the  original 
proposed  rule  change  provided  that 
broker/dealer  services  offered  by  the 
member  could  be  provided  only  by 


"  See,  comment  letter  8. 

"See,  comment  letters  1, 11, 17, 19,  28,  62,  63, 
64,  83,  84,  104, 115,  121,  128,  131,  138,  153,  192, 
202,  208,  216,  224,  233,  251,  281  and  282. 

"  See,  comment  letters  28,  40  and  177. 

"See,  comment  letters  28. 
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persons  associated  with  the  memher, 
except  that  unregistered  dual  employees 
of  the  member  and  financial  institution 
could  provide  “clerical  and  ministerial 
assistance.”  Several  commentators 
requested  clarification  of  the  phrase 
“clerical  and  ministerial  assistance,”  ^7 
and  observed  that  limiting  employees 
activities  to  “clerical  and  ministerial” 
duties  could  be  viewed  as  ignoring  the 
exemption  from  broker/dealer 
registration  afrorded  banks  under 
Section  (3)(a)(6]  of  the  1934  Act.  In 
addition,  the  commentators  asked  that 
subsection  (c)(6)  be  clarified  to  focus  on 
the  participation  of  unregistered 
financial  institution  employees  in  a 
member’s  sales  activities,  rather  than 
participation  of  unregistered  financial 
institution  employees  in  a  financial 
institution’s  direct  sales  efforts. 

In  response  to  tlie  comments,  the 
NASD  has  determined  that  subsection 
(c)(6)  is  redundant  of  other  provisions  of 
the  securities  laws  and,  therefore,  is 
unnecessary.  Bank  employees  may 
engage  in  direct  securities  activities 
pursuant  to  the  exemption  from  broker/ 

•  dealer  registration  contained  in  Section 
3(a)(6)  of  the  1934  Act,  subject  only  to 
the  restrictions  on  bank  securities 
activities  in  federal  banking  law.  To  tha 
extent  the  employees  of  all  other  types 
of  financial  institutions  engage  in 
securities  activities,  they  must  be 
registered  as  associated  persons  of  a 
registered  broker/dealer.  Accordingly, 
the  NASD  has  amended  the  proposed 
rule  change  to  delete  subsection  (c)(6). 

6.  Compensation  of  Registered/ 
Unregistered  Personnel. 

Paragraph  (c)(7)(A)  of  the  original 
proposed  rules  provided  that 
transaction-related  compensation  of  a 
member’s  registered  representatives, 
including  dual  employees,  must  be 
determined  solely  by  the  member.  In 
response,  the  BSA,  CBA,  and  several 
other  commentators  have  advised  the 
NASD  that  this  requirement  conflicts 
with  existing  financial  institution 
regulations  &at  require  the  frnancial 
institution  to  ensiure  that  compensation 
does  not  influence  sales  of  unsuitable 
products.58  In  addition,  commentators 
maintained  that  this  provision  would 
compromise  the  ability  of  a  financial 
in.stitution  to  meet  its  overall  company 
goals. 

Paragraph  (c)(7)(B)  of  the  original 
proposed  rule  provided  that  employees 


”See,  commont  letters  6, 16.  27,  64,  84, 104, 110, 
119, 130, 142,  172, 192,  206,  208,  213,  and  233. 

’»See,  comment  letters  7, 10, 11, 16, 17,  21,  22, 
23.  25,  26,  27,  28.  37,  47, 48.  88,  94,  100, 107, 108, 
110, 112, 121, 122, 123, 129, 134, 135,  140, 147, 
153, 154, 166,  186, 188, 190, 192,  207,  233,  234, 
236,  237,  239,  240,  242,  260.  266,  269,  270,  271  and 
282. 


of  the  financial  institution  who  are  not 
registered  with  the  NASD  member  may 
not  receive  any  compensation  frxtm  the 
member,  cash  or  non-cash,  in  • 
connection  with,  but  not  limited  to,  the 
referral  of  customers  of  the  financial 
institution  to  the  member.  Many 
commentators,  including  the  IQ,  BSA, 
CBA,  and  the  FRB,  argu^  that  the 
provision  is  inappropriate  and 
unwarranted  because  referral  fees 
provide  an  appropriate  incentive  to 
increase  customer  awareness  of  all  typies 
of  deposit  and  non-deposit  products 
that  are  available  to  financial  institution 
customers.*®  Moreover,  commentators 
argued  that  banning  such  referral 
payments  would  create  a  competitive 
disadvantage  for  financial  institution 
broker/dealers  because  members  who  do 
not  operate  on  the  premises  of  a 
financial  institution  have  more  leeway 
under  SEC  no-action  letters  and 
enforcement  decisions  in  providing 
compensation  to  unregistered  persons. 

The  commentators  mso  argued  that 
the  referral  fees  prohibition  is 
inconsistent  with  the  Interagency 
Statement  and  the  Chubb  No-action 
Letter,  among  others.  Finally,  the 
commentators  stated  that  the 
prohibitions  regarding  referral  fees  are 
inconsistent  with  the  NASD’s  long¬ 
standing  position  that  “one-time  fees 
not  tied  to  the  completion  of  a 
transaction  or  the  opening  of  an 
account”  are  permitted.^  Several 
commentators  were  also  confused  about 
whether  the  financial  institution  and  the 
broker/dealer  were  both  prohibited  from 


^See,  comment  letters  1,  3,  7,  8, 16, 18,  21,  22, 

23,  25,  26,  27.  28.  29.  40,  44.  46,  59.  63.  75.  84.  88, 
92,  93,  95.  98.  99. 100, 108,  111,  112, 115, 121, 123, 
127, 129, 130, 135, 142, 143, 147, 153, 156, 166, 

167, 168, 172, 188, 189, 191, 193,  204,  207,  210, 

212.  213,  214,  230.  232,  235, 236.  239,  240,  244, 

252,  255,  256,  265,  266,  269,  270,  272,  277,  279  and 
284. 

■"In  support  of  its  argument  that  paying  referral 
fees  is  acceptable  and  consistent  with  the  NASD’s 
long-standing  position,  the  ICI  cites  NASD  Notice 
to  Members  89-3  (january  1993).  in  which  the 
NASD  proposed,  but  never  adopted,  a  rule  to 
restrict  the  payment  of  referral  fees.  The  rule  change 
proposed  in  NTM  89-3  would  have  permitted  the 
payment  by  a  member  of  a  small  fixed  fee  for  a 
referral  where  the  payment  is  occasional,  not  part 
of  a  practice  of  such  payments  to  the  recipient,  not 
determined  by  the  outcome  of  the  referral,  and 
where  the  recipient  does  not  regularly  engage  in 
activity  that  might  reasonably  be  exp^ed  to  result 
in  continued  referrals. 

The  NASD  believes  the  IQ  is  incorrect  in  its 
assertion  that  paying  referral  fees  is  acceptable  and 
consistent  with  the  NASD’s  longstanding  position. 
Quite  to  the  contrary,  the  rule  change  proposed 
herein  is  consistent  with  that  position.  The  rule 
proposed  in  NTM  89-3  was  a  codifleation  of  the 
NASD’s  position  that  the  payment  of  referral  fees 
is  not  permitted,  except  in  very  narrow 
circumstances.  Permitting  the  payment  of  referral 
fees  for  activity  described  in  this  proposed  nile 
change  would  not  have  met  the  exception  proposed 
in  NTM  89-3. 


paying  referral  fees  to  unregistered 
ei^loyees.** 

Paragraph  (c)(7)(B)  previously 
published  for  comment  referred  only  to 
compensation  paid  by  an  NASD 
member.  It  would  not  have  regulated  the 
compensation  a  financial  institution 
may  provide  to  its  own  employees.  The 
NASD’s  longstanding  position  regarding 
referral  fees  has  been  that  if  one-time 
payments  by  a  member  to  an 
unregistered  individual  occur  on  a 
regular,  on-going  basis,  the  recipient  is 
required  to  register  as  an  associated 
person.^  In  addition,  an  NASD  member 
may  not  do  indirectly  what  it  is 
prohibited  from  doing  direcrtly,  i.e.,  an 
NASD  member  may  not  compensate 
employees  of  the  financial  institution 
for  referrals  through  payments  made 
directly  to  the  employee  or  by  payments 
directed  in  the  first  instance  to  the 
financial  institution. 

The  NASD  also  believes  the 
commentators  misimderstand  the 
meaning  of  the  “one-time  payment 
exception”  that  has  previously  been  the 
policy  of  the  NASD  and  was  reflected  in 
the  provision  published  for  comment. 

As  stated  above,  the  exception  does  not 
permit  a  series  of  “one-time  payments” 
because  such  a  series  of  payments 
would  become  part  of  the  employee’s 
regular  course  of  business,  a 
circumstance  that  would  require 
registration.  To  meet  the  requirements 
of  the  exception  that  has  previously 
been  the  policy  of  the  NASD,  a  payment 
must  be  a  singularly  unusual  event;  i.e., 
so  infr’equent  that  it  cannot  be  regarded 
as  part  of  the  regular  business  or  activity 
of  the  employee. 

In  response  to  the  comments  received, 
however,  the  NASD  has  substantively 
amended  the  provisions  of  the  original 
proposed  rule  change  by  clarifying  and 
consolidating  them  into  a  single 
provision,  subsection  (c)(3),  that 
prohibits  a  member  frpm  providing 
compensation  to  the  employees  of  a 
financial  institution  who  are  not 
registered  as  associated  persons  of  a 
member  in  connection  with,  but  not 
limited  to,  locating,  introducing,  or 
referring  customers  of  the  financial 
institution  to  the  member. 

7.  Supervision  and  Responsibility. 
Paragraph  (c)(8)(A)  of  the  original 
propos^  rules  provided  that  a 
designated  principal  of  the  member 
shall  supervise  registered  personnel  at 
the  member’s  location  at  the  financial 


*'  See,  comment  letters  4. 9, 14, 15. 16, 18,  21, 27, 
29.  30.  39. 50,  64.  77,  80,  83.  84.  85.  86.  92.  94. 107, 
108,  109, 122, 125. 144,  145, 152, 154,  155,  187, 
203,  204,  205,  207,  213,  215,  220,  221,  222,  223, 
237,  242,  258,  267,  275  and  277. 

^See,  NASD  Guide  to  Rule  Interpretations,  1994 
Net  Capital  and  Customer  Protections  Rules,  p.  108. 
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institution.  Several  commentators  urged 
the  NASD  to  amend  this  provision  to 
clarify  that  the  designated  principal 
deemed  to  be  responsible  for 
supervising  registered  personnel  at  the 
member’s  location  at  the  financial 
institution  is  not  required  to  be 
physically  present  at  the  financial 
institution  location.*^  Further, 
commentators  argued  that  the  provision 
duplicates  existing  supervisory 
requirements  applicable  to  all  NASD 
members,  as  set  forth  in  Article  ni. 
Section  27  of  the  Rules  of  Fair  Practice. 

The  ICI  argued  that  the  NASD  should 
delete  paragraph  (c)(8)(C)  of  the  original 
proposed  rules  which  required  a 
member  to  supply  financial  institutions 
with  written  procedures  that  specify  the 
limits  of  the  permissible  activities  of 
unregistered  persons.^ 

In  response  to  the  commentators,  the 
NASD  has  determined  to  delete 
paragraph  (c)(8)  of  the  original  proposed 
rules  in  its  entirety  as  generally 
redundant  of  the  member’s  obligations 
under  already  existing  NASD  rules. 

8.  Customer  Disclosure  and  Written 
Acknowledgment.  Subsection  (c)(9)  of 
the  original  proposed  rules  required  a 
member  to  obtain  a  separate  written 
acknowledgment  at  the  time  an  account 
is  opened  that  the  securities  products 
purchased  or  sold  by  the  member 
through  offices  located  on  the  premises 
of  a  financial  institution:  (1)  Are  not 
insured  by  the  FDIC;  (2)  are  not  deposits 
or  other  obligations  of  the  financial 
institution  and  are  not  guaranteed  by 
the  financial  institution;  (3)  are  subject 
to  investment  risks,  including  possible 
loss  of  the  principal  invested;  and,  (4) 
are  not  insured  by  the  Securities 
Investor  Protection  Corporation 
(“SIPC”)  as  to  the  loss  of  principal 
amounts  invested. 

Several  commentators  argued  that  the 
disclosiu^s  required  in  the  proposed 
separate  written  acknowledgment 
should  be  made  by  all  broker/dealers 
because,  as  the  BSA  asserted,  investors 
who  purchase  securities  through  non- 
financial  institution  broker/dealers 
would  benefit  equally  from  these 
required  disclosures,  especially  non- 
financial  institution  broker/dealers 
ofiering  insured  products.^ 

Other  commentators  stated  that  a 
requirement  to  obtain  written 
aclmowledgment  of  the  disclosures 
prior  to  conducting  business  with  a 
customer  who  opens  an  account  by 
telephone  would  have  an  adverse 

“See,  comment  letters  17.  21,  27.  28,  64,  77, 121, 
129,  138, 140,  156,  177, 181,  192,  234,  242,  245, 
267,  and  276. 

“See,  conunent  letter  167. 

“See,  comment  letters  1.  6, 17,  21,  27,  61,  94. 
104,  136,  173,  189,  217,  219  and  230. 


impact  on  members  that  service  the 
financial  institution’s  customers 
because  many  of  these  accounts  are 
opened  by  telephone  and  written 
documentation  is  usually  sent  to  the 
customer  by  the  broker/dealer  after  the 
account  is  opened.  These  commentators 
proposed  that  the  rule  be  amended  to 
permit  a  member’s  registered 
representative  to  state  the  disclosure 
over  the  telephone  and  subsequently 
forward  the  written  documentation  for 
execution.^ 

'  Some  commentators,  including  the 
CBA  and  BSA,  opposed  the  concept  of 
requiring  a  “separate”  written 
ac^owledgment  of  the  required 
disclosures  based  on  their  belief  that  the 
Interagency  Statement  permits  these 
disclosures  to  appear  in  the  customer 
agreement  or  account  application.®? 
Accordingly,  the  BSA,  the  CBA,  and 
other  commentators  proposed  that  the 
disclosures  be  .a  part  of  a  new  account 
form/account  application.®^ 

A  number  of  the  commentators, 
including  the  CX^C,  expressed  concerns 
about  competing  disclosures  of  the 
NASD  and  financial  institution 
regulators,  especially  when  the 
expenses  associated  with  printing 
disclosure  documents  are  considered.®^ 
One  commentator,  Citicorp  Investment 
Services,  noted  that  compliance  costs 
for  the  Interagency  disclosures  were  in 
excess  of  one  million  dollars,  yet  the 
proposed  rule  change  would  require 
existing  materials  to  be  reprinted.?®  The 
commentators  urged  the  NASD  to 
coordinate  with  financial  institution 
regulators  to  adopt  one  standard 
disclosure. 

Many  commentators,  including  the 
IQ,  OCC,  and  the  FRB,  said  that  the 
proposed  SBPC  disclosure  would  cause 
greater  confusion  than  existing 
disclosure  requirements.?*  The 
commentators  argued  that  the  SIPC 
disclosure  is  confusing  because  it  stands 
alone  with  no  explanation  of  SIPC.  The 
CXC  and  a  number  of  other 
commentators  recommended  that,  in  the 
alternative,  the  NASD  should  amend  the 
proposed  rule  change  to  require  the 
SBPC  disclosure  only  where  sales 

“See,  comment  letters  17, 172  and  242. 

“  See,  comment  letters  10,  27,  84, 101, 102, 104, 
115, 166, 172, 173, 192,  207,  212,  239,  250,  279  and 
282. 

“See,  comment  letters  10,  27,  84, 101, 192  and 
239. 

“See,  conunent  letters  3,  4, 11,  28,  40,  50,  63. 64, 
67,  75.  81. 104, 115, 120, 121, 128, 129, 130, 180, 
208,  213,  234,  237,  252  and  279. 

■'“See,  comment  letter  67. 

See,  comment  letters  1,  7,  9, 11, 12, 16, 19,  30, 
37,  50,  54,  75,  76,  80,  81,  84.  90,  92,  93, 103, 107, 
112, 113, 115,  121, 122, 123, 129, 137,  140, 143, 

167,  172,  173,  177, 183.  204,  207,  210,  211,  224, 

230,  234.  236,  244,  252  and  282. 


activities  include  representations 
regarding  SIPC.  A  number  of 
commentators  also  expressed  their  view 
that  the  proposed  SIPC  disclosure  is 
technically  incorrect  because  the  loss  of 
principal  amounts  invested  is  protected 
where  a  broker/dealer  becomes 
insolvent.^  One  commentator  suggested 
that  the  SIPC  disclosure  be  amended  to 
state  that  “losses  due  to  market 
fluctuation  are  not  protected  by 
Sipc.”?3 

A  large  number  of  commentators  also 
noted  that  the  proposed  SIPC 
disclosures  discriminate  among  broker/ 
dealers.  They  argued  that  if  the  SIPC 
disclosure  requirement  is  to  be  adopted 
at  all,  the  disclosures  should  apply  to  all 
member  firms  whether  operating  on 
financial  institution  premises  or  not; 
limiting  SIPC  disclosure  to  financial 
institution  broker/  dealers  is  not  only 
anti-competitive  but  misleading."^** 

In  response  to  these  comments,  the 
NASD  has  determined  to  delete  the 
proposed  SIPC  disclosure  in  paragraph 
(c)(9)(D).  The  required  disclosure  set 
forth  in  subsection  (c)(4)  of  the 
proposed  rule  change  is  now 
substantively  identical  to  that  contained 
in  the  Interagency  Statement. 

.9.  Solicitation.  Subsection  (c)(10)  of 
the  original  proposed  i*ules  prohibited 
members  from  using  confidential 
financial  information  maintained  by  the 
financial  institution  to  solicit  customers 
for  its  broker/dealer  services.?®  Many  of 
the  commentators  argued  that,  to  the 
extent  there  are  special  concerns  when 
a  financial  institution  provides 
confidential  financial  information,  the 
concerns  are  properly  the  subject  of 
financial  institution  regulation  and 
existing  federal  privacy  laws,  not  NASD 
rulemaking. 

Some  commentators  who  opposed  the 
limitations  advised  the  NASD  that 

’’^See,  conunent  letters  20,  21,  22,  25,  27,  75,  76, 
85, 94. 99, 104, 133, 137, 142, 147, 148, 156, 167, 
168, 170, 178, 183, 186, 188, 190, 196,  210,  211, 

216,  233,  266,  269,  270,  271  and  272. 

'’^See,  comment  letter  233. 

■'■‘See,  comment  letters  1,  3, 4,  7, 8, 17, 18,  22, 

23,  25.  27,  37,  40.  47,  48,  50,  52,  54,  56, 63,  64,  77, 

81,  84,  88,  92,  94,  99, 100,  104, 107, 109, 110,  115, 
119, 121, 122, 123, 129, 130, 140, 142, 147, 153, 

155,  167, 1.68,  169, 174, 177, 184, 186, 189, 190, 

193,  197,  204,  207,  208,  212,  216,  225,  226,  227, 

230,  236,  239,  240,  242,  256,  258,  266,  269,  270,  271 
and  279. 

■'’See,  conunent  letters  1,  3,  8,  9, 10, 11, 12, 16, 
17, 18. 19,  21.  22,  25,  26,  27,  28,  29.  30,  37,  40.  41. 
44, 46,  52,  59,  60,  61. 62, 63,  64,  67,  72,  73,  75,  76, 

82,  83,  84.  86.  88,  90, 91, 92, 95.  99, 100, 102, 104, 
106, 110,  111,  112, 113, 115, 119, 121, 122, 123, 

127, 129, 130, 131, 133, 136, 137, 138, 141, 142, 

145, 147, 153, 154, 156, 166, 167, 168, 169, 170, 

172, 173, 174,  176,  177, 178, 180,  183, 184, 186, 

189, 190, 191, 192, 193, 197,  202,  204,  208,  209, 
210,  211,  212,  216,  220,  224,  225,  226,  227,  230, 
232,  233,  234,  236,  237,  239,  240,  242,  244,  255, 
256,  258,  265,  266,  272,  274,  278,  281,  282  and  294. 
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prohibitions  on  a  member’s  use  of 
conhdential  financial  information 
should  apply  equally  to  all  broker/ 
dealers.  The  commentators  argued  that 
there  is  no  public  policy  reason  why 
customer  information  possessed  by 
afniiates  of  non-financial  institution 
broker/dealers  on  real  estate  holdings, 
consumer  flnance  loans,  insurance,  or 
other  financial  matters  should  be  treated 
differently  than  customer  information 
provided  by  a  flnancial  institution. 

The  commentators  asked,  however,  if 
the  NASD  determines  to  retain  this 
aspect  of  the  proposed  rule  change,  that 
the  provision  be  amended  to  allow  a 
member’s  use  of  confidential  financial 
information  where  a  customer  has 
approved  of  such  use.  In  addition,  the 
CKDC  recommended  that  the  provision 
be  amended  to  require  members  to 
establish  policies  and  procedures 
regarding  the  use  of  confidential 
financial  information  instead  of  banning 
the  use  of  such  information.  Many 
commentators  asked  that  the  term 
“confidential  financial  information”  be 
defined,  if  the  NASD  retains  the 
provision  in  the  proposed  rule  change.’* 

Finally,  some  commentators  asked 
how  a  member  could  restrict  the  use  of 
confidential  information  where  dual 
employees  have  access  to  the 
information.”  Another  commentator 
asked  that  the  rule  be  amended  to 
permit  the  financial  institution  to 
control  abusive  use  of  confidential 
financial  information  where  a  wholly- 
owned  broker/dealer  subsidiary  is 
involved.’^  Another  commentator  also 
urged  that  sharing  confidential 
information  should  be  permitted  where 
the  financial  institution  and  the  broker/ 
dealer  are  affiliates.” 

In  response  to  the  comments,  the 
proposed  rule  change  has  been  amended 
in  subsection  (c)(5)  under  a  new 
heading  entitled  “Use  of  Confidential 
Information”  to  allow  the  use  of 
confidential  financial  information  with 
the  prior  written  approval  of  the 
customer.  In  addition,  a  definition  of  the 
term  “confidential  financial 
information”  has  been  added  to  the 
proposed  rule  change  which  provides 
that  information  will  not  be  regarded  as 
confidential  if  it  can  be  obtained  finm 
unaffiliated  credit  bureaus  or  similar 


''*See.  cominent  letters  13, 16, 17, 18,  21,  22,  24, 
26,  29,  31,  32,  37,  38,  39, 45, 47.  54,  56,  72.  74,  79, 
80,  81,  85. 108, 110,  111,  112, 118, 119, 121, 127, 
128, 129, 130, 131, 132, 135, 138, 144,  146, 147, 
148, 151, 157, 165, 169, 182, 183, 187, 188, 189, 
190, 192, 193, 194, 198,  201,  205,  206,  216,  220, 
221,  224,  231,  239,  240,  241,  243,  246,  251,  259, 
263,  271,  276  and  280. 

”  See,  comment  letters  6, 10,  59, 193  and  244. 

■"See,  comment  letter  138. 

^See,  conunent  letter  94. 


companies  in  the  ordinary  course  of 
business.*®  Further,  a  customer’s  name, 
address  and  telephone  number  are  not 
confidential  information  unless  the 
customer  specifies  otherwise. 

10.  Communications  with  the  Public. 
Paragraph  (c)(ll)(B)  of  the  original 
propos^  rule  change  required  that  all 
communications  regarding  securities 
transactions  and  long  and  short 
positions,  including  confirmations  and 
account  statements,  must  clearly 
indicate  that  the  broker/dealer  services 
are  provided  by  the  member  and  not  by 
the  financial  institution,  and  must  be 
sent  directly  to  the  customer  by  the 
member.  Commentators,  including  the 
la.  ABA,  BSA,  CBA,  FRB,  and  the  OCC, 
asked  that  this  provision  be  amended  to 
permit  combined  account  statements  of 
a  broker/dealer  and  a  financial 
institution  as  a  customer  service.®’ 
These  commentators  argued  that 
requiring  a  separate  statement  would 
increase  costs,  reduce  efficiencies  and 
fiiistrate  consumers.  These 
commentators  also  noted  that  the 
prohibition  is  particularly  problematic 
with  respect  to  “sweep  accounts”  and 
individual  retirement  accounts  at 
financial  institutions  which  allow  for 
investments  in  securities  products 
offered  throu^  an  NASD  member. 

Paragraph  (c)(ll)(B)  of  the  original 
proposed  rule  change  also  required  that 
all  commimications  sent  by  the  member 
to  a  customer  must  clearly  indicate  that 
the  broker/dealer  services  are  provided 
by  the  member  and  not  by  the  financial 
institution.  Several  commentators 
asserted  that  requiring  the  member  to 
disclose  that  the  financial  institution  is 
not  the  broker/dealer  may  lead  to 
customer  confusion.®^  These 
commentators  also  asked  whether  the 
requirement  that  the  commimication 
“clearly  indicate  that  the  broker/dealer 


■“The  NASD  has  indicated  that  credit  bureaus 
obtain  and  report  information  concerning  the 
creditworthiness  of  individuals  such  as  loan 
payment  histories,  checking  and  savings  account 
activity,  available  credit,  and  total  debt  information. 
Similarly,  the  NASD  staff  has  stated  its  belief  that 
credit  bureaus  do  not  maintain  net  worth 
information  including  the  value  of  the  customer 
assets  such  as  property,  depository  accounts, 
certificates  of  deposits,  securities  and  other 
investments.  See  Letters  from  Elliott  R.  Curzon  and 
Suzanne  E.  Rothwell,  Assistant  General  Counsel, 
NASD,  to  Mark  Barracca,  Branch  Chief,  SEC,  note 
2,  supra. 

See,  comment  letters  15,  23,  26,  28,  30,  31,  35, 
39, 40,  42. 43, 46.  47, 48,  53,  54.  56,  58, 69,  71,  75, 
76.  77,  78,  80,  83,  86, 110, 115, 116, 117, 119, 122, 
123, 124, 126, 127, 128, 129, 131, 135, 136, 140, 

143, 145, 146, 148, 152, 156. 158,  159, 162, 163, 

167, 184, 186, 187, 188, 189, 190, 192, 194, 199, 

200,  201.  205,  207,  224,  233,  239,  241,  243,  245, 

246,  248,  251,  276,  279,  280  and  281. 

See,  comment  letters  7,  23,  37,  75, 107, 108, 
115, 137, 142, 155, 167,  208,  212,  213,  236,  267  and 
279. 


services  are  provided  by  the  member” 
requires  an  affirmative  statement  to  that 
efiect.  Finally,  one  commentator  aigued 
that  identifying  a  specific  financial 
institution  in  the  disclosure  is 
burdensome  where  a  member  is 
networking  with  more  than  one 
financial  institution.®* 

Finally,  paragraph  (c)(ll)(B)  of  the 
original  proposed  rules  also  required  the 
member  to  ensure  that  any 
documentation  regarding  securities 
transactions  sent  directly  to  a  member’s 
customer  by  an  issuer,  transfer  agent,  or 
principal  underwriter  is  in  compliance 
with  the  federal  securities  laws  and 
NASD  rules.  Several  commentators 
argued  that  the  member  should  not  be 
responsible  for  correspondence  from  the 
issuer,  transfer  agent,  or  underwriter, 
particularly  in  the  absence  of  SEC  rules 
requiring  these  entities  to  submit  such 
communications  to  the  NASD  member 
firm  for  review  prior  to  dissemination.®* 

One  commentator  also  argued  that 
smaller  members  may  not  have  the 
economic  clout  to  require  the  issuer, 
underwriter,  and  others  to  submit  such 
documentation  to  the  member  in  order 
to  ensure  that  they  comply  with  the 
rules.®®  Another  commentator  asserted 
that  ensuring  that  documents  sent  by 
third  parties  comply  with  SEC  and 
NASD  rules  would  impose  strict 
liability  upon  members  for  matters  that 
are  often  beyond  their  knowledge  or 
control.®®  Another  commentator  stated 
that  the  rule  would  make  the  member 
liable  for  misrepresentations  appearing 
in  prospectuses  and  ofiering  circulars 
about  which  the  member  has  no 
knowledge.®’ 

In  response  to  the  comments  received, 
the  proposed  rule  change  has  been 
amend^  to  permit  a  joint  accoimt 
statement  w'here  the  member’s  securities 
products  are  clearly  distinguished  from 
FDIC-insured  products  of  the  financial 
institution,  which  is  included  as 
paragraph  (c)(6)(A)  of  the  proposed  rule 
change.  In  addition,  the  provision  has 
been  amended  to  delete  the  requirement 
for  members  to  ensure  the  accuracy  of 
commimications  sent  by  third  parties. 

Paragraph  (c)(11)(C)  of  the  original 
proposed  rules  (>rovided  that  any 
advertisement  or  sales  literature,  as 
defined  in  Article  lU.  Section  35  of  the 
NASD  Rules  of  Fair  Practice,  used  to 
describe  or  promote  the  availability  of 
broker/dealer  services  of  the  member  on 
the  premises  of  a  financial  institution 


“See,  conunent  letter  213. 

“  See,  comment  letten  7, 17, 21,  25,  27, 63,  64, 
84. 110,  121, 129,  140,  156.  181,  207,  234.  242,  276 
and  282. 

“  See,  comment  letter  7. 

“  See,  comment  lette,’  25. 

“  See,  comment  letter  63 
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must  be  approved  by  the  member  prior 
to  distribution,  in  compliance  with 
Article  III,  Section  35(b)(1)  and,  where 
required,  filed  with  the  NASD 
Advertising  Regulation  Department. 
Several  commentators  asserted  that  this 
provision  would  expand  the  filing 
requirements  of  members  because  it 
would  require  that  all  advertisements 
issued  by  a  financial  institution  that 
mention  the  member  be  filed  with  the 
NASD.®*  The  FRB  asserted  that  the 
NASD  does  not  need  to  review  financial 
institution  advertisements  that  describe 
products  and  services  offered  by  an 
NASD  member  because  such  materials 
are  reviewed  by  financial  institution 
regulators  to  ensure  that  the  materials 
are  accurate  and  not  misleading. *9 

In  response  to  the  comments  received, 
the  NASD  has  deleted  this  provision 
and  substituted  more  general 
requirements  in  paragraphs  (c)(6)(B)  and 
(C)  to  require  that  the  financial 
institution  may  only  be  referenced  by  a 
member  in  a  non-prominent  manner  in  ' 
advertisements,  sales  literature  or 
similar  materials,  and  that  such 
material,  if  jointly  issued  by  the  member 
and  the  financial  institution,  must 
distinguish  clearly  between  the 
products  and  services  offered  by  the 
member  and  the  financial  institution. 

Paragraph  (c)(ll)(D)  of  the  original 
proposed  rule  provided  that 
advertisements  and  sales  materials 
issued  by  the  member  which  relate 
exclusively  to  its  broker/dealer  services 
must  indicate  prominently  that  the 
broker/dealer  services  are  being 
provided  by  the  member  and  not  the 
financial  institution;  that  the  financial 
institution  is  not  a  registered  broker  or 
dealer;  and  whether  the  member  is  or  is 
not  affiliated  with  the  financial 
institution.  The  ICI  and  other 
commentators  asserted  that  requiring  a 
member  to  reference  the  financial 
institution  for  the  sole  purpose  of 
complying  with  this  provision,  although 
the  financial  institution  is  not  otherwise 
affirmatively  mentioned,  may  lead  to 
customer  confusion.^  The  BSA  and 
other  commentators  also  argued  that 
stating  that  the  bank  is  not  a  broker/ 
dealer  ignores  the  fact  that  the  bank  may 
be  operating  as  a  broker/dealer  exempt 
from  registration  under  of  the  1934  Act. 
Indeed,  one  commentator  suggested  that 
stating  that  the  bank  is  not  a  broker/ 
dealer  connotes  inferiority  and  misleads 
the  public  by  implying  that  the  hank  is 
required  to  be  registered.’*  Another 


“See,  comment  letters  30, 115, 129  and  211. 
“See,  comment  tetter  103. 

“See,  comment  letters  7,  23,  37,  75, 107, 108, 
115,  137,  142,  154,  167,  208,  212  and  279. 

See,  comment  letter  121. 


commentator  noted  that  stating  that  the 
bank  is  not  a  broker/dealer  would  be 
inaccurate  with  respect  to  its  particular 
arrangement  because  the  financial 
institution  in  its  case  operates  a  bond 
department  which  is  in  fact  a  registered 

broker/dealer.’2 

Some  commentators,  including  the 
ABA  and  CBA,  stated  that  no 
disclosures  should  be  required  beyond 
what  is  presently  required  by  the 
Interagency  Statement  (i.e.,  deposits  are 
not  FDIC  insured,  obligations  of  the 
financial  institution  or  guaranteed  by 
the  financial  institution,  and  involve 
risks.) 

In  response  to  the  commentators,  the 
NASD  has  amended  this  provision,  now 
set  forth  in  paragraph  (c)(6)(B),  to  delete 
the  requirements  that  members  disclose 
that  the  financial  institution  is  not  a 
registered  broker/dealer,  and  whether 
the  member  is  or  is  not  affiliated  with 
the  financial  institution.  The  provision 
now  requires  disclosure  of  any  material 
relationship  between  the  member  and 
the  financial  institution. 

Paragraph  (c)(ll)(D)  of  the  original 
proposed  rules  also  permits 
advertisements  and  sales  literature 
issued  by  the  member  which  relate 
exclusively  to  its  broker/dealer  services 
to  reference  the  financial  institution  in 
a  non-prominent  manner  solely  for  the 
purpose  of  identifying  the  location 
where  broker/dealer  services  are 
available.  The  ICI,  BSA,  CBA,  and  the 
FRB  said  that  restrictions  on  references 
to  the  financial  institution  may  be 
misleading  where  the  financial 
institution  acts  as  an  investment  adviser 
to  proprietary  funds.’^  These 
commentators  believe  that  the 
restrictions  on  references  to  the 
financial  institution  may  prevent 
truthful  advertising  of  the  affiliation 
between  the  financial  institution  and 
the  broker/dealer.  The  NASD  has 
modified  this  requirement,  which  is 
now  set  forth  in  paragraph  (c)(6)(B)  of 
the  proposed  rule  change,  consistent 
with  the  provisions  of  lie  Chubb  Letter. 

Other  commentators  stated  that  the 
limitations  on  references  to  the  financial 
institution  set  forth  in  paragraph 
(c)(ll)(D)  are  inconsistent  with  Article 
III,  Section  35,  which  allows  a  member 
to  use  a  “generic  name,”  provided  that 
the  identity  of  the  member  firm  and  its 
relationship  to  the  name  are 
conspicuously  set  forth.’®  The  NASD 
does  not  intend  for  the  proposed  rule 


“  See,  comment  letter  90. 

“  See,  comment  letters  3,  7,  40,  92,  94, 166, 184, 
204  and  239. 

“See,  comment  letters  19,  25,  27,  29,  52,  67,  68, 
81,  84, 104, 114, 115, 119, 129, 172, 192, 196,  212 
and  245. 

“  See,  comment  letters  17,  21  and  242. 


change  to  modify  the  ability  of  members 
to  rely  on  Article  III,  subsection 
35(f)(3)(B)  to  use  a  generic  name. 

Paragraph  (c)(ll)(E)  of  the  original 
proposed  rule  change  permitted  jointly 
issued  material  if  the  name  of  the 
member  is  displayed  prominently  in  the 
section  of  the  materials  that  describes 
the  broker/dealer  services  offered  by  the 
member,  which  section  will  he  deemed 
material  of  the  member.  This  concept  of 
segregated  advertising,  according  to  the 
la,  the  FRB,  and  other  commentators, 
will  prove  to  be  problematic  in  practice 
because  it  is  difficult  to  physically 
separate  the  discussion  of  broker/dealer 
services  when  the  product  offered 
includes  services  from  both  the 
depository  institution  and  the  broker/ 
dealer.’*  In  response  to  these  comments, 
the  NASD  has  amended  the  provision 
set  forth  in  paragraph  (c)(6)(C)  of  the 
proposed  rule  change  to  require  that 
joint  sales  materials  “distinguish”  the 
products  of  the  member  from  those  of 
the  financial  institution. 

Some  commentators  suggested  that 
the  NASD  amend  paragraph  (c)(ll)(E)  to 
provide  for  introductory  letters 
permitting  the  financial  institution  to 
introduce  financial  institution 
customers  to  the  broker/dealer.’"^  The 
NASD  has  determined  not  to  amend  the 
proposed  rule  change  as  requested, 
because  it  does  not  believe  the  proposed 
rules  currently  prohibit  such  letters. 

Finally,  paragraph  (c)(ll)(D)  of  the 
original  proposed  rules  provided  tliat 
the  financial  institution  must  appear  in 
a  non-prominent  manner  in  advertising 
relating  exclusively  to  broker/dealer 
services,  while  paragraph  (c)(ll)(E)  of 
the  original  proposed  rules  states  that 
the  name  of  the  member  must  be 
displayed  prominently  in  the  section  of 
jointly  issued  material  that  describes 
broker/dealer  services  offered  by  the 
member.  Some  commentators  asked  that 
the  term  “prominently”  be  defined.’® 
Further,  some  of  these  commentators 
maintained  that  the  provisions  are 
inherently  inconsistent  with  one 
another  in  that  they  require  the  financial 
institution  to  appear  in  a  non-prominent 
manner,  while  also  requiring  the 
member  to  disclose  that  the  financial 
institution  is  not  a  broker/dealer  and 
broker/dealer  services  are  not  offered  by 
the  financial  institution.”  The  NASD 
has  amended  these  provisions  which  are 
set  forth  in  paragraph  (c)(6)(B)  and  (C) 


“See,  conunent  letters  63,  80, 103, 104, 115,  233, 
279  and  167. 

See,  comment  letters  9, 154, 180  and  213. 

“See,  comment  letters  80, 135, 140, 181,  213  and 
215. 

“See,  comment  letters  1,  27,  84  and  208. 
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by  eliminating  the  provisions  which 
create  the  apparent  inconsistency. 

Some  commentators  asserted  that 
communications  with  the  public  should 
be  uniform  among  all  broker/ddalers  if 
eliminating  customer  confusion  is  truly 
the  NASD’s  goal.*®®  The  NASD  agrees 
and  believes  the  proposed  rule  change 
advances  that  goal. 

D.  Financial  Institution  Logos.  While 
the  proposed  rule  change  does  not 
specifically  address  the  issue  of  the  use 
of  financial  institution  logos  in 
advertisements  and  sales  literature, 
several  commentators,  including  the 
FRB,  asked  the  NASD  to  clarify  its 
position  on  the  use  on  financial 
institution  logos  by  NASD  members  to 
dispel  any  confusion  about  the 
permissibility  of  using  financial 
institution  holding  company  family 
logos.  The  FRB  mged  the  NASD  to 
permit  the  broker/dealer  to  use  an 
affiliated  financial  institution  logo  to 
advertise  its  services.  Subsequent  to 
the  publication  of  Notice  to  Members 
94-94,  the  NASD  issued  Notice  to 
Members  95—49  to  clarify  its  previous 
statements  on  the  use  of  logos  of 
financial  institutions  in  advertisements 
and  sales  literature  of  members  in  a 
manner  consistent  with  the  Chubb 
Letter.  The  Notice  stated  that  the  logo  of 
a  non-member  (representative  only  of 
the  non-member)  may  only  be  used  in 
member  communications  to  identify  the 
non-member  entity. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  consents  to  an  extension  of 
the  time  for  Commission  action  to  30 
days  from  the  end  of  the  comment 
period  specified  in  Item  IV  below.  At 
such  time,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


>00  See,  comment  letters  48, 63.  66,  84, 129  and 
208. 

■01  See,  comment  letters  11,  85, 103, 121, 140, 
184, 189, 191,  216,  234,  and  282. 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  21, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-6970  Filed  3-21-96;  8:45  am] 
BILUNQ  CODE  SOIO-OI-P 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1, 2,  and  3  to  the  Proposed  Rule 
Change  by  the  Pacific  Stock  Exchange, 
Inc.,  Relating  to  Establishing  a  Hedge 
Exemption  for  Narrow-Based  Index 
Options 

March  15. 1996. 

On  November  1, 1995,  the  Pacific 
Stock  Exchange,  Inc.  (“PSE”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Seimrities  Exchange  Act 
of  1934  (“Act”),*  and  Rule  19b-4 
thereunder ,2  a  proposed  rule  change  to 
amend  PSE  Rule  7.6,  “Position  Limits 
for  Index  Options,”  to  establish  a  hedge 
exemption  from  industry  (narrow-based) 
index  option  position  and  exercise 
limits.3 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  6, 1995.^  On 
January  31, 1996,  on  February  29, 1996, 


>“  17  CFR  200.30-3(a](12). 

>  15  U.S.C.  S  788(b)(1)  (1988). 

*17  CFR  240.19b-4  (1995). 

*  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
(i.e.,  aggregating  long  calls  and  short  puts  or  long 
puts  and  short  calls).  Exercise  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  number  of  puts  or 
calls  in  a  particular  class  within  6ve  consecutive 
business  days. 

*  See  Securities  Exchange  Act  Release  No.  36526 
(November  29. 1995).  60  FR  62517. 


and  on  March  15, 1996,  the  PSE 
amended  its  proposal.’  No  comments 
were  received  on  the  proposed  rule 
change. 

The  PSE  proposes  to  amend  its  rules 
to  provide  that  industry  index  option 
positions  may  be  exempt  from 
established  position  and  exercise  limits 
for  each  contract  “hedged”  by  an 
equivalent  dollar  amount  of  ^e 
underlying  component  securities  or 
securities  convertible  into  such 
components,  provided  that  each  option 
position  to  be  exempted  is  hedged  by  a 
position  in  at  least  75%  of  the  number 
of  component  securities  underlying  the 
index,  and  that  the  underlying  value  of 
the  option  position  does  not  exceed  the 
value  of  the  underlying  portfolio.  The 
value  of  the  portfolio  is:  (a)  The  total 
market  value  of  the  net  stock  position, 
less  (b)  the  value  of  (1)  any  oftsetting 
calls  and  puts  in  the  respective  index 
option;  (2)  any  offsetting  positions  in 
related  stock  index  futures  or  options; 
and  (3)  any  economically  equivalent 
positions.®  The  values  of  any  such  index 
option  position  or  related  futiues 
position  are  determined  by  aggregating 
the  notional  valued  of  each  option 
contract  comprising  the  position.  Under 
the  proposed  exemption,  position  and 
exercise  limits  for  any  hedged  industry 


*  On  January  31. 1996,  the  PSE  amended  its 
proposal  to  indicate  that  the  requirements  of 
subsections  (a),  (b),  (c).  (f).  (g),  (h),  and  (i)  of 
Commentary  .02.  "Broad-Based  Index  Hedge 
Exemption.”  will  apply  to  narrow-based  index 
option  hedge  exemptions.  In  addition,  the  PSE 
clariBed  its  rules  by  indicating  that  exercise  limits 
will  correspond  to  position  limits  under  both  the 
narrow-based  and  broad-based  index  hedge 
exemptions.  Finally,  the  PSE  stated  that  whenever 
the  Exchange  grants  a  narrow-based  index  option 
hedge  exemption,  it  will  monitor  the  equity 
position  used  as  a  hedge  on  a  daily  basis.  See  Letter 
from  Michael  D.  Pierson,  Senior  Attorney,  Market 
Regulation,  PSE.  to  Yvorme  Fraticelli,  Attorney. 
Ofiioe  of  Market  Supervision  (“OMS”),  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
January  30. 1996  (“Amendment  No.  1”).  On 
February  29, 1996,  the  PSE  amended  its  proposal 
to  indicate  that  economically  equivalent  positions 
must  be  deducted  from  the  market  value  of  the  net 
stock  position  in  order  to  determine  the  value  of  the 
underlying  portfolia  The  amendment  also  provides 
examples  of  the  number  of  contracts  that  a  market 
participant  may  hold  and  exercise  pursuant  to  the 
exemption.  See  Letter  from  Michael  Pierson.  Senior 
Attorney.  Market  Regulation,  PSE.  to  Yvonne 
Fraticelli,  Attorney.  OMS,  Division.  Commission, 
dated  Fdvuary  29, 1996  (“Amendment  No.  2”).  On 
March  15. 1996,  ttie  PSE  clariBed  the  test  of  its  rule 
by  indicating  that  the  position  in  a  narrow-based 
index  option  may  not  exceed  the  total  ofr  (a)  the 
limit  established  under  PSE  Rule  7.6,  plus  (b)  two 
times  that  limit  (for  hedged  positions).  See  lotter 
from  Michael  D.  Pierson.  Senior  Attorney,  Market 
Regulation.  PSE,  to  Yvonne  Fraticelli,  Attonwy, 
OMS.  Division.  Commission,  dated  March  14, 1996 
("Amendment  No.  3”). 

*  See  Amendment  No.  2.  supra  note  5. 

*  Notional  values  are  determined  by  adding  the 
number  of  contracts  and  multiplying  the  total  by 
the  multiplier,  expressing  that  number  in  dollar 
terms. 
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index  option  may  not  exceed  two  times 
the  limits  established  under  PSE  Rule 
7.6(a).® 

Members,  member  organizations,  and 
public  customers  seeking  to  use  the 
proposed  exemption  must  obtain  prior 
Exchange  approval.  In  addition,  the 
exemption  requires  that  both  the  option 
and  stock  positions  be  initiated  and 
liquidated  in  an  orderly  manner. 
Specifically,  a  reduction  of  the  option 
position  must  occur  at  or  before  the 
corresponding  reduction  in  the  stock 
portfolio  jrasition. 

Under  the  proposal,  exercise  limits 
will  correspond  to  position  limits,  so 
that  investors  may  exercise  the  number 
of  contracts  set  forth  as  the  position 
limit,  as  well  as  those  contracts 
exempted  by  the  proposal,  during  five 
consecutive  business  days.® 

The  Exchange  believes  it  is 
appropriate  to  expand  the  availability  of 
the  proposed  narrow-based  index  option 
position  limit  exemption  beyond  public 
customers.'®  According  to  the  PSE, 
because  customers  rely,  for  the  most 
part,  on  a  limited  number  of  proprietary 
traders  to  facilitate  large-sized  orders, 
not  including  such  traders  in  the 
exemption  efiectively  reduces  the 
benefit  of  the  exemption  to  customers. 

The  Exchange  believes  that  its 
proposed  narrow-based  index  option 
hedge  exemption  should  not  increase 

*PSE  Rule  7.6(a)  provides  that  option  contracts 
on  an  industry  index  are  subject  to  the  following 
position  limits:  6,000  contracts  if  the  Exchange 
determines,  during  its  semi-annual  review,  that  any 
single  stock  in  the  group  accounted,  on  average,  for 
30%  or  more  of  the  index  value  during  the  30-day 
period  inunediately  preceding  the  review;  9,000 
contracts  if  the  Exchange  determines,  at  the  time  of 
its  semi-annual  review,  that  any  single  stock  in  the 
group  accounted,  on  average,  for  20%  or  more  of 
'the  index  value  or  that  any  five  stocks  in  the  group 
together  accounted,  on  average,  for  more  than  50% 
of  the  index  value,  but  that  no  single  stock  in  the 
group  accounted,  on  average,  for  30%  or  more  of 
the  index  value  during  the  30-day  period 
immediately  preceding  the  review;  or  12,000 
contracts,  if  the  Exchange  determines  that  the 
conditions  speciRed  above  have  not  occurred.  See 
Securities  Exchange  Act  Release  No.  36537 
(November  30, 1995),  60  FR  62916  (December  7, 
1995)  (order  approving  File  Nos.  SR-Amex-95-45 
and  SR-PSE-95-30)  (increasing  position  and 
exercise  limits  for  industry  index  options  to  6,000, 
9,000,  or  12,000  contracts).  Narrow-based  index 
hedge  exemption  will  allow  a  member  organization 
to  maintain  an  option  position  in  that  issue  of  up 
to  18,000  contracts  on  the  same  side  of  the  market, 
provided  that  12,000  of  the  contracts  are  “hedged,” 
as  provided  in  the  proposal.  See  Amendment  Nos. 

2  and  3,  supra  note  5. 

“See  Amendment  No.  1,  supra  note  5. 

’“The  Exchange  proposes  to  apply  only  the 
proposed  narrow-b^d  industry  index  option 
hedge  exemption,  and  not  the  existing  broad-based 
index  option  hedge  exemption,  to  firms  and 
proprietary  traders  as  well  as  public  customers. 
Telephone  conversation  between  Michael  Pierson, 
Senior  Attorney,  Market  Regulation,  PSE,  and 
Yvonne  Fraticelli,  Attorney,  QMS,  Division, 
Commission,  on  November  14, 1995. 


the  potential  for  disruption  or 
manipulation  in  the  markets  for  the 
stocks  underlying  each  index.  The  PSE 
notes  that  the  proposal  incorporates 
several  surveillance  safeguards,  which 
the  Exchange  will  employ  to  monitor 
the  use  of  the  exemption.  Specifically, 
the  Exchange  will  require  that  member 
firms  and  their  customers  who  seek 
exemptions  file  a  form  with  the  PSE,  in 
lieu  of  granting  an  automatic  exemption 
similar  to  that  for  equity  options.  The 
PSE’s  Options  Surveillance  Department 
will  monitor  trading  activity  in  PSE- 
traded  index  options  and  the  stocks 
underlying  those  indexes  to  detect 
potential  frontrunning  and 
manipulation  abuses,  as  well  as  review 
to  ensure  that  the  closing  of  positions 
subject  to  an  exemption  is  conducted  in 
a  fair  and  orderly  manner.  In  addition, 
the  PSE  will  monitor  the  equity  position 
used  as  a  hedge  on  a  daily  basis." 

And  lastly,  the  PSE  notes  that  the 
provision  itself  contains  several  built-in 
safeguards.  First,  the  hedge  must  consist 
of  a  position  in  at  least  75%  of  the 
stocks  underlying  the  index,  so  that  the 
“basket”  of  stoclu  constituting  the 
hedge  will  resemble  the  underlying 
index.'^  Second,  hedged  positions  may 
not  exceed  two  times  the  limit 
established  under  PSE  Rule  7.6(a).'® 

This  places  a  ceiling  on  the  maximum 
size  of  the  option  position.  Third,  both 
the  options  and  stock  positions  must  be 
initiated  and  liquidated  in  an  orderly 
manner,  such  that  a  reduction  of  the 
options  position  must  occur  at  or  before 
the  corresponding  reduction  in  the  stock 
portfolio  position.  Lastly,  the  value  of 
the  industry  index  option  position  may 
not  exceed  the  dollar  value  of  the 
underlying  portfolio.  The  purpose  of 
this  requirement  is  to  ensure  that  stock 
transactions  are  not  used  to  manipulate 
the  market  in  a  manner  benefitting  the 
option  position.  In  addition,  these 
safeguards  prevent  the  increased 
positions  from  being  used  in  a  leveraged 
manner  by  ensuring  that  the  options 
position  subject  to  the  increased  hedge 
position  limit  is  properly  “covered”  by 
the  hedge. 

For  the  above  reasons,  the  Exchange 
believes  that  the  proposed  narrow-based 
index  option  hedge  exemption  should 
increase  the  depth  and  liquidity  of 

”  See  Amendment  No.  1,  supra  note  5. 

’^To  determine  the  share  amount  of  each 
component  required  to  hedge  an  index  option 
position:  index  value  x  index  multiplier  x 
component’s  weighting  =  dollar  amount  of 
component.  That  amount  divided  by  price  = 
number  of  shares  of  component.  Conversely,  to 
determine  how  many  options  can  be  purchased 
based  on  a  certain  portfolio,  divide  the  dollar 
amount  of  the  basket  by  the  index  value  x  the  index 
multiplier. 

See  Amendment  No.  3,  supra  note  5. 


narrow-based  index  option  markets  and 
allow  more  effective  hedging  with 
underlying  stock  portfolios,  without 
increasing  the  potential  for  market 
manipulation  or  disruption,  consistent 
with  the  purposes  of  position  limits.  For 
the  same  reasons,  the  Exchange  believes 
that  exercise  limits  should  correspond 
to  the  position  limit  exemption  granted 
by  this  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) 
thereunder.''*  The  Commission 
concludes  that  providing  for  increased 
position  and  exercise  limits  for  narrow- 
based  index  options  in  circumstances 
where  those  excess  positions  are  fully 
hedged  with  offsetting  stock  positions 
will  provide  greater  depth  and  liquidity 
to  the  market  and  will  allow  investors 
to  hedge  their  stock  portfolios  more 
effectively,  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  underlying  stock  market. 

Specifically,  the  PSE  proposal 
contains  safeguards  that  should  make  it 
difficult  to  use  the  exempted  positions 
to  disrupt  or  manipulate  the  market. 
First,  requests  for  the  exemption  must 
be  approved  by  the  PSE,  which  should 
ensure  that  the  hedges  are  appropriate 
for  the  position  being  taken  and  are  in 
compliance  with  PSE  rules.  Second,  the 
stock  portfolio  must  consist  of  at  least 
75%  of  the  number  of  component 
securities  underlying  the  index,  and 
must  correspond  in  value  to  the  value 
of  the  options  position  hedged,  so  that 
the  increased  positions  are  less  likely  to 
be  used  in  a  leveraged  manner  in  any 
manipulative  scheme.  As  noted  above, 
the  value  of  the  hedging  portfolio  is 
equal  to  (a)  the  total  market  value  of  the 
net  stock  position,  less  (b)  the  value  of 
(1)  any  offsetting  calls  and  puts  in  the 
respective  index  option;  (2)  any 
offsetting  positions  in  related  stock 
index  futures  or  options;  and  (3)  any 
economically  equivalent  positions. 
Third,  both  the  options  and  the  stock 
positions  must  be  initiated  and 
liquidated  in  an  orderly  manner. 
Moreover,  a  reduction  of  the  options 
position  must  occur  at  or  before  the 
corresponding  reduction  in  the  stock 
portfolio  position,  thereby  helping  to 
ensure  that  the  stock  transactions  are 
not  used  to  impact  the  market  so  as  to 
benefit  the  options  positions.  Fourth, 
the  PSE  must  be  notified  of  any  material 

’"IS  U.S.C.  § 78f(b)(5)  (1988  &  Supp.  V.  1993). 
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change  in  the  portfolio  or  futures 
positions  which  materially  affects  the 
unhedged  value  of  the  qualihed 
portfolio.  Fifth,  the  maximiun  hedge 
exemption  position  is  two  times  the 
existing  limit.^®  The  “two  times  the 
limit”  is  not  automatic  and  the  PSE  has 
the  authority  to  approve  a  hedge  limit 
for  less  than  that  amount. 

The  Commission  notes  that  the  PSE’s 
surveillance  procedures  are  designed  to 
detect  as  well  as  deter  manipulation  and 
market  disruptions.  In  particular,  the 
PSE  will  monitor  the  equity  position  of 
a  person  utilizing  the  hedge  exemption 
on  a  daily  basis  to  ensure  that  each 
option  contract  is  hedged  by  the 
equivalent  dollar  amount  of  component 
securities.'®  In  addition,  the  PSE’s 
Options  Surveillance  Department  will 
monitor  trading  activity  in  PSE-traded 
index  options  and  their  underlying 
component  stocks  to  detect  potential 
hontrunning  and  manipulation,  and  to 
ensure  that  the  closing  of  positions 
subject  to  the  exemption  is  conducted  in 
a  fair  and  orderly  manner.  Violation  of 
any  of  the  provisions  of  the  industry 
index  hedge  exemption,  absent 
reasonable  justification  or  excuse,  will 
result  in  the  withdrawal  of  the  hedge 
exemption  and  subsequent  denial  of  an 
application  for  a  hedge  exemption 
thereunder. 

The  Commission  believes  that  it  is 
reasonable  for  the  PSE  to  allow  firm  and 
proprietary  traders,  as  well  as  public 
customers,  to  utilize  the  proposed  hedge 
exemption.  The  Commission  believes 
that  extending  the  narrow-based  index 
option  hedge  exemption  to  firm  and 
proprietary  traders  may  help  to  increase 
the  depth  and  liquidity  of  the  market  for 
industry  index  options  and  may  help  to 
ensure  that  public  customers  receive  the 
full  benefit  of  the  exemption.  Moreover, 
the  PSE’s  monitoring  procedures,  as 
described  above,  should  be  able  to 
detect  any  abuses  and  ensure  that  the 
options  position,  whether  firm, 
proprietary  trader,  or  customer,  is 
properly  hedged. 

Finally,  the  commission  believes  that 
it  is  reasonable  for  the  PSE  to  amend  the 
text  of  its  broad-based  index  hedge 
exemption,  and  to  clarify  its  narrow- 
based  hedged  index  hedge  exemption, 
by  indicating  that  exercise  limits  under 
the  hedge  exemptions  will  correspond 


'’See  Amendment  No.  3,  supra  note  5. 

'■See  Amendment  No.  1,  supra  note  S.  Market 
participants  granted  a  hedge  exemption  are  also 
requir^  to  keep  their  application  forms  for  the 
hedge  exemption  current  and  promptly  provide  the 
PSE  with  any  information  requested  concerning  the 
dollar  value  and  composition  of  their  stock 
portfolio  or  its  equivalent,  the  current  hedged  and 
aggregate  options  positions,  and  any  stock  index 
futures  positions. 


to  position  limits.  In  this  regard,  the^ 
Commission  notes  that  it  has  approved 
previously  an  identical  amendment  to 
the  Chicago  Board  Options  Exchange, 
Inc.’s  (“CBOE”)  broad-based  index 
Chicago  Board  Options  Exchange,  Inc.’s 
(“CBOE”)  broad-based  index  hedge 
exemption.'^  In  addition,  the  equity  and 
index  hedge  exemptions  of  other 
options  exchanges  provide  for 
corresponding  position  and  exercise 
limits.'® 

The  Commission  finds'good  cause  for 
approving  Amendment  Nos.  1,2,  and  3 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  thereof  in  the 
Federal  Register.  Specifically, 
Amendment  No.  1  is  designed  to  protect 
investors  and  the  public  interest  by 
providing  additional  requirements  and 
surveillance  procedures  which  the 
Exchange  will  use  in  monitoring  the 
narrow-based  index  option  hedge 
exemption.  In  addition.  Amendment 
No.  1  indicates  that,  under  the  PSE’s 
broad-based  and  narrow-based  hedge 
exemptions,  position  limits  will 
correspond  to  exercise  limits.  As  noted 
above,  position  limits  correspond  to 
exercise  limits  imder  the  hedge 
exemption  rules  of  the  other  options 
exchanges.'®  Accordingly,  the 
Commission  does  not  l^lieve  that  the 
PSE’s  proposal  to  provide 
corresponding  position  and  exercise 
limits  under  its  hedge  exemptions  raises 
new  regulatory  issues.  Amendment  No. 

2  strengthens  the  Exchange’s  proposal 
providing  that  economically  equivalent 
positions  must  be  deducted  when 
calculating  the  value  of  the  hedging 
portfolio.  Amendment  No.  3  clarifies  the 
text  of  the  Exchange’s  proposal  by 
indicating  that  the  hedged  position  may 
not  exceed  two  times  the  limit 
established  imder  PSE  Rule  7.6. 
Accordingly,  the  Commission  believes 
that  there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  19(b)(2)  of  the  Act, 
to  approve  Amendment  Nos.  1, 2,  and 

3  to  the  proposal  on  an  accelerated 
basis. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


'7  See  Securities  Exchange  Act  Release  No.  30944 
(July  21, 1992),  57  FR  33376  Uuly  28, 1992)  (order 
approving  File  No.  SR-CBOE-92-09)  (“CBOE" 
Approval  Order”). 

'■See  Securities  Exchange  Act  Release  No.  35738 
(May  18. 1995),  60  FR  27573  (May  24. 1995)  (order 
approving  File  Nos.  SR-Aniex-95-13,  SR-CBOE- 
95-13,  SR-NYSE-95-04,  SR-PSE-95-05,  and  SR- 
PHLX-95-10)  (order  granting  permanent  approval 
to  hedge  exemption  pilot  programs)  (“Hedge 
Exemption  Order”). 

'■See  CBOE  Approval  Order,  supra  note  17  and 
Hedge  Exemption  Order,  supra  note  18. 


arguments  concerning  Amendment  Nos. 
1,  2,  and  3.  Persons  making  Mnritten 
submissions  shquld  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  Ail  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
12, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PSE-95— 28), 
as  amended  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-6967  Filed  3-21-96;  8:45  am) 
BMJJNG  CODE  8010-01-M 


SMALl  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  *2838] 

Idaho;  Declaration  of  Disaster  Loan 
Area  (Antendment  #1) 

The  above-numbered  Declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  February  6. 1996  and 
continuing  through  February  23, 1996. 

All  other  information  remains  the 
same:  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
April  11, 1996,  and  for  loans  for 
economic  injury  the  deadline  is 
November  12, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


“15  U.S.C.  §  78s(b)(2)  (1982). 

*'  17  CFR  200.30-3(a)(12)  (1994). 
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Dated:  March  15, 1996. 

Bernard  KuUE, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  96-6870  Filed  3-21-96;  8:45  amj 
BI  LUNG  CODE  802S-01-P 


peclaraBon  of  Disaster  Loan  Area  #2825] 

Maryland;  Declaration  of  Disaster  Loan 
Area  (Amendment  #1) 

The  above  numbered  Declaration  is 
hereby  amended  to  expand  the  incident 
type  to  include  damage  resulting  from 
severe  storms  and  flooding  which 
occurred  January  19  through  January  31, 
1996. 

All  other  information  remains  the 
same;  i.e.,  the  deadline  for  filing 
applications  for  physical  damages  is 
March  22, 1996  and  for  economic  injury 
the  deadline  is  October  23, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  14, 1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  96-6873  Filed  3-21-96;  8:45  am] 
BILLING  CODE  8025-01-P 


[Declaration  of  Disaster  Loan  Area  #2836] 

Oregon;  Declaration  of  Disaster  Loan 
Area  (Amendment  #1) 

In  accordance  with  notices  horn  the 
Federal  Emergency  Management  Agency 
dated  February  23  and  26,  and  March  7, 
1996,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Coos, 
Deschutes,  Gilliam,  and  Morrow 
Counties  and  the  Confederated  Tribes  of 
Umatilla  Indian  Reservation  in  the  State 
of  Oregon  as  a  disaster  area  due  to 
damages  caused  by  high  winds,  severe 
storms,  and  flooding,  and  to  establish 
the  incident  period  for  this  disaster  as 
beginning  on  February  4, 1996  and 
continuing  through  February  21, 1996. 

In  addition,  applications  for  economic 
injury  loans  horn  small  businesses 
located  in  the  contiguous  Oregon 
counties  of  Harney  and  Lake  may  be 
nied  until  the  specified  date  at  the 
previously  designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
April  11, 1996,  and  for  loans  for 
economic  injury  the  deadline  is 
November  12, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  March  15, 1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-6868  Filed  3-21-96;  8:45  am]  _ 
BILUNG  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  #2824] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area  (Amendment  #1) 

The  above  numbered  Declaration  is 
hereby  amended  to  expand  the  incident 
type  to  include  damage  resulting  from 
severe  storms  and  flooding  which 
occurred  January  19  through  February  1, 
1996. 

All  other  information  remains  the 
same;  i.e.,  the  deadline  for  filing 
applications  for  physical  damages  is 
March  21, 1996  and  for  economic  injury 
the  deadline  is  October  21, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  12, 1996. 
geraard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-6872  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  #2837] 

Washington;  Declaration  of  Disaster 
Loan  Area  (Amendment  #1) 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  February  26,  March  4,  and  March 

6, 1996,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Kitsap,  Lincoln,  and  Skagit 
Counties  in  the  State  of  Washington  as 
a  disaster  area  due  to  damages  caused 
by  high  winds,  severe  storms,  and 
flooding  beginning  on  January  26, 1996 
and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  VVashington 
counties  of  Ferry,  Okanogan,  San  Juan, 
Stevens,  and  Whatcom  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
April  11, 1996,  and  for  loans  for 
economic  injury  the  deadline  is 
November  12, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  March  15, 1996. 

Bernard  Kulik, 

Associate  Administrator  For  Disaster 
Assistance. 

[FR  Doc.  96-6869  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  8025-01-P 


[Declaration  of  Disaster  Loan  Area  #2823] 

Washington  Declaration  of  Disaster 
Loan  Area  (Amendment  #1) 

The  above  numbered  Declaration  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damages  until  April  11, 1996. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is  July 

29, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  12, 1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-6871  Filed  3-21-96;  8:45  am) 
BILLING  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  #2827] 

West  Virginia;  Deciaration  of  Disaster 
Loan  Area  (Amendment  #1) 

The  above-numbered  Declaration  is 
hereby  amended  to  include  Raleigh 
County  in  the  State  of  West  Virginia  as 
a  disaster  area  due  to  damages  caused 
by  flooding  which  occurred  January  19 
through  February  2, 1996. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  West  Virginia 
counties  of  Boone  and  Kanawha  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  25, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  October 

25, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  14, 1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-6874  Filed  3-21-96;  8:45  am] 
BILLING  CODE  8025-01-P 


Honolulu  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Boston  District 
Advisory  Council  will  hold  a  public 
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meeting  on  Thursday,  April  11, 1996  at 
9:.10  am  at  the  Business  Information  and 
Counseling  Center,  130  Merchant  Street, 
Suite  1030,  Honolulu,  HI  96813;  to 
discuss  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Administration,  300  Ala  Moana 
Boulevard,  Room  2314,  Honolulu, 
Hawaii  96850,  (808)  541-2965. 

Dated:  March  18, 1996. 

Bill  Combs, 

Associate  Administrator  for  Office  of 
Communication  and  Public  Liaison. 

IFR  Doc.  96-6875  Filed  3-21-96;  8:45  am] 
BIUING  CODE  802S-01-P 


Boston  District  Advisory  Councii 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Boston  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday,  April  18, 1996  at 
9:30  am  at  the  SBA,  10  Causeway  Street, 
Room  265,  Boston,  Massachusetts 
02222;  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  Either  information,  write  or  call 
Ms.  Mary  E.  McAleney,  District 
Director,  U.S.  Small  Business 
Administration,  10  Causeway  Street, 
Room  265,  Boston,  Massachusetts 
02222-1093,  (617)  565-5560. 

Dated: 

March  18. 1996. 

Bill  Combs, 

Associate  Administrator  for  Office  of 
Communication  and  Public  Liaison. 

[FR  Doc.  96-6877  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  802S-01-P 


Buffalo  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Boston  District 
Advisory  Council  will  hold  a  public 
meeting  on  Wednesday,  April  17, 1996 
at  10:00  am  at  the  Marine  Midland 
Bank,  N.A.,  One  Marine  Midland 
Center,  24th  floor  dining  room,  Buffalo, 
New  York;  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Franklin  J.  Sciortino,  District 
Director,  U.S.  Small  Business 
Administration,  111  West  Huron  Street, 


Room  1311,  Buffalo,  New  York  14202, 
(716)  551-4301. 

Dated:  March  18, 1996. 

Bill  Combs, 

Associate  Administrator  for  Office  of 
Communication  and  Public  Liaison 
(FR  Doc.  96-6876  Filed  3-21-96;  8:45  ami 
BILUNQ  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  28420] 

Airspace  and  Flight  Operations 
Requirements  for  the  1996  Summer 
Olympic  Games,  Atlanta,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

summary:  On  February  12  1996,  SFAR 
No.  74,  Airspace  and  Flight  Operations 
Requirements  for  the  1996  Summer 
Olympic  Games,  Atlanta,  Georgia,  was 
published  as  a  final  rule.  The  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
and  5  CFR  Part  1320,  Reporting  and 
Recordkeeping  Requirements,  provide 
for  public  comment  of  any  reporting  or 
recordkeeping  burden  associated  with  a 
rule.  When  the  SFAR  was  published  as 
a  Notice  of  Proposed  Rulemaking  on 
December  29, 1995,  it  was  incorrectly 
published  as  not  having  a  burden 
covered  under  the  Paperwork  Reduction 
Act  of  1995.  There  is  a  small  reporting 
burden  associated  with  this  rule.  This 
action  notifies  the  public  that  the  FAA 
will  receive  comments  on  the 
information  collection  burden 
association  with  SFAR  No.  74. 

DATES:  Comments  on  this  Notice  must 
be  received  on  or  before  May  21. 1996. 
ADDRESSES:  Comments  on  this 
collection  may  be  mailed  or  delivered  in 
duplicate  to  the  FAA  at  the  following 
address:  Ms.  Judith  Street,  Federal 
Aviation  Administration,  Corporate 
Information  Division,  ABC-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR*  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  Street  at  the  above  address  or 
on  (202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirement  of 
SFAR  No.  74  requires  operators  to  notify 
the  FAA  of  their  planned  operations  at 
the  specified  airports  from  July  17 
through  August  6, 1996  for  two 
categories  of  operations  (February  12, 
1996;  61  FR  5492).  The  categories  are: 

(1)  Non-scheduled  opertions — foreign 
and  domestic  charters  and  cargo 


operations  not  published  in  the  Official 
.Airline  Guide  (OAG)  as  of  June  30, 

1996,  and/or  not  operated  on  a  routine 
consistent  basis  during  the  same  time, 
day  and  number  of  days  per  week, 
excluding  helicopters;  and  (2)  Other — 
all  operations  conducted  by  operators 
that  do  not  hold  either  an  air  carrier 
certificate  for  common  carriage  issued 
under  SFAR  38-2  or  Part  119  of  the 
Federal  Aviation  Regulations  or  any 
operations  conducted  under  Part  129  of 
the  Federal  Aviation  Regulations.  These 
operations  exclude  helicopters  and 
include,  but  are  not  limited  to,  general 
aviation  and  business  operations 
conducted  under  Part  91. 

Non-scheduled  and  Other  operations 
must  notify  the  FAA  of;  (1)  Destination 
or  arrival  airport;  (2)  estimated'time  of 
arrival/departure;  (3)  call  sign;  (4) 
aircraft  type;  and  (5)  direction  of  arrival 
to  the  Atlanta  area,  or  first  fix  after 
departiire.  Tlie  estimated  number  of 
respondents  is  3832  at  3  minutes  or  less 
per  response  for  a  total  burden  of  192 
hours. 

Issued  in  Washington,  DC,  on  March  13, 
1996. 

Steve  Hopldns, 

Acting  Manager.  Corporate  Information 
Division.  ABC-100. 

(FR  Doc.  96-6997  Filed  3-21-96;  8:45  am] 


Approval  of  the  Noise  Compatibility 
Program  Revision;  Charlotte/Douglas 
International  Airport;  Charlotte,  NC 

AGENCY:  Federal  Aviation 
Administration,  EX3T. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
finding  on  the  revision  to  the  noise 
compatibility  program  that  was 
submitted  for  Charlotte/Douglas 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Act  of  1979  (Pub.  L. 
96-193)  (hereinafter  referred  to  as  “the 
Act”)  and  14  CFR  Part  150  by  the  City 
of  Charlotte.  This  revised  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  Part  150  for 
Charlotte/Douglas  International  Airport 
were  in  compliance  with  applicable 
requirements  effective  July  11. 1989. 

Upon  acceptance  of  ^e  Noise 
Exposure  Maps,  the  FAA  received  the 
initial  noise  compatibility  program  on 
November  20, 1989.  It  was  approved 
May  18. 1990. 

EFFECTIVE  DATE:  The  effective  date  of 
FAA’s  approval  of  the  Charlotte/Douglas 
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International  Airport  revision  to  the 
noise  compatibility  program  is  February 
16. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Roberts,  Progiam  Manager, 
Atlanta  Airports  District  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-260,  College  Park,  Georgia  30337- 
2747,  Telephone  (404)  305-7153. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  revision  for 
Charlotte/Douglas  International  Airport 
effective  February  16, 1996. 

The  revision  adds  Churches  within 
the  definitions  of  “public  buildings” 
under  the  approved  noise  compatibility 
program  Land-Use  Corrective  Measure 
No.  2  paragraph  entitles 
“Soundproofing  of  Public  Buildings.” 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  imjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  &e  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 


FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Atlanta,  Georgia. 

Charlotte/Douglas  International 
Airport  submitted  the  noise  exposure 
maps  to  the  FAA  on  June  9. 1989.  The 
Charlotte/Douglas  International  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  July  11, 

1989.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
August  1, 1989. 

The  Charlotte/Douglas  International 
Airport  study  contains  a  revised  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management. 
It  was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  revision  to 
the  noise  compatibility  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
August  23, 1995,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  revised  program 
contained  one  proposed  action  for  noise 
mitigation  off  the  airport.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  revised 
program,  therefore,  was  approved  by  the 
Administrator  effective  February  16, 
1996. 

The  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  February  16, 
1996.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
eu’e  available  for  review  at  the  FAA 
office  listed  above  and  at  the 


administrative  offices  of  the  Charlotte/ 
Douglas  International  Airport. 

Issued  in  Southern  Region,  Atlanta, 
Georgia,  March  4, 1996. 

Dell  T.  Jemigan, 

Manager,  Atlanta  Airports  District  Office. 
[FR  Doc.  96-6999  Filed  3-21-96;  8:45  am] 
BItXING  CODE  4910-13-M 


Maritime  Administration 

[Docket  No.  M-014] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration’s  (MARAD’s)  intention 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 

OATES:  Comments  should  be  submitted 
on  or  before  May  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmond  J.  Fitzgerald,  Director  Office  of 
Subsidy  and  Insurance,  Maritime 
Administration,  MAR-570,  Room  8117, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Telephone  (202)  366-2400 
or  fax  (202)  366-7901.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  War  Risk 
Insurance,  Applications  and  Related 
Information. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0011. 

Form  Number:  MA-355,  MA-528, 
MA-828.  MA-942. 

Expiration  Date  of  Approval:  June  30, 
1996. 

Summary  of  Collection  of 
Information:  As  authorized  by  Section 
1202,  Title  XII,  Merchant  Marine  Act, 
1936,  as  amended,  (46  U.S.C.  App. 

1282)  (Act),  the  Secretary  of  U.S. 
Department  of  Transportation  may 
provide  war  risk  insurance  for  the  needs 
of  the  waterborne  commerce  of  the 
United  States.  This  collection  is 
required  for  participation  in  the 
program.  It  consists  of  forms  MA-355, 
MA-528,  MA-828,  and  MA-942  and 
related  information. 

Need  and  Use  of  the  Information:  To 
determine  the  eligibility  of  the  applicant 
and  the  vessel  for  participation  in  the 
war  risk  insurance  program. 

Description  of  Respondents:  Vessel’s 
owner  or  charterer  interested  in 
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participation  in  MARAD’s  war  risk 
insurance  program. 

Annua]  Responses:  1,730. 

Annua]  Burden:  930  hours. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  19. 1996. 

Joel  C  Richard, 

Secretary. 

[FR  Doc.  96-6964  Filed  3-21-96;  8:45  ami 
BILUNQ  CODE  4910-81-P 


Federal  Aviation  Adntinistration 

Notice  of  Extension  of  Draft  Clean  Air 
Act  General  Conformity  Determination; 
Comment  Period  for  S^ttie-Tacoma 
International  Airport  Seattle,  WA 

action:  The  Federal  Aviation 
Administration,  Airports  Division, 
Northwest  Mountain  Region  and  the 
Port  of  Seattle,  Seattle,  Washington, 
announce  a  two  week  extension  (to 
April  1. 1996)  of  the  public  and  agency 
comment  period  associated  with  die 
Draft  General  Conformity  Determination 
prepared  as  specified  in  Section  176(c) 
(42  U.S.C.  7506c)  of  the  Clean  Air  Act 
Amendments  of  1990.  The  Draft  General 
Conformity  Determination,  and 
supporting  documentation  is  contained 
in  the  February  1996,  Final 
Environmental  Impact  Statement, 

Master  Plan  Update,  Seattle-Tacoma 
International  Airport. 

Tbis  comment  period  extension 
applies  only  to  comments  pertaining 
exclusively  to  the  Draft  General 
Conformity  Determination  and  no  other 
issues.  Comments  on  other  issues  will 
not  be  accepted  or  addressed. 

PUBLIC  REVIEW:  The  public  is  invited  to 
review  and  comment  on  the  Draft 
Conformity  Determination.  Copies  of  the 
FEIS  are  available  for  review  at  the 
following  locations: 

Federal  Aviation  Administration, 
Airports  Regional  Office,  Room  540, 
1601  Lind  Avenue,  SW.,  Renton,  WA 
Port  of  Seattle,  Aviation  Planning,  3rd 
floor — Room  301,  Terminal  Building, 


Sea-Tac  Airport,  and  Pier  69  Bid 
Office,  2711  Alaskan  Way,  Seattle 
Puget  Sound  Regional  Council, 
Information  Center,  1011  Western 
Avenue.  Seattle 

Beacon  Hill  Library,  2519  1st  Avenue, 
South,  Seattle 

Boulevard  Park  Library,  12015  Roseberg 
South,  Seattle 

Seattle  I^blic  Library,  1000  4th  Avenue, 
Seattle 

Magnolia  Library,  2801  34th  Ave  W., 
Seattle 

Rainier  Beach  Library,  9125  Rainier 
Avenue  S.,  Seattle 
Bothell  Regional  Library,  9654  NE 
182nd,  Bothell 

Burien  Library,  14700  6th  SW..  Burien 
Des  Moines  Library,  21620  11th  South, 
Des  Moines 

Federal  Way  Regional  Library,  34200  1st 
South,  Federal  Way 
Foster  Library,  4205  South  142nd, 
Tukwila 

Kent  Regional  Library,  212  2nd  Ave  N., 
Kent 

Vashon  Ober  Park,  17210  Vashon 
Highway,  Vashon 

Tacoma  Public  Library,  1102  Tacoma 
Ave  S.,  Tacoma 

University  of  Washington,  Suzallo 
Library,  Government  Publications, 
Seattle 

Valley  View  Library,  17850  Military 
Road  South,  SeaTac 
West  Seattle  Library,  2306  42nd  Ave 
SW.,  Seattle 

Bellevue  Regional  Library,  1111 110th 
Ave  NE.,  Bellevue 
Comments  may  be  directed  to:  Mr. 
Dennis  Ossenkop,  Northwest  Mountain 
Region,  Airports  Division,  Federal 
Aviation  Administration,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055—4056.  Comments  must  ^ 
received  by  April  1, 1996. 

Issued  in  Renton,  Washington  on  March 
18, 1996. 

Lowell  H.  Johnson, 

Manager.  Airports  Division,  Federai  Aviation 
Administration,  Northwest  Mountain  Region. 
Renton,  Washington. 

(FR  Doc.  96-6995  Filed  3-21-96;  8:45  am) 
BILUNQ  CODE  4aiO-13-M 


Air  Traffic  Procedures  Advisory 
.Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 


practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 

DATES:  The  meeting  will  be  held  from 
April  15  through  April  18, 1996,  firom  9 

а. m.  to  5  p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Frank  Price,  Executive  Director, 
ATP  AC  Air  Traffic  Rules  and 
Procedures.  800  Independence  Avenue. 
SW..  Washington,  DC  20591,  telephone 
(202) 267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  bie 
held  April  15  through  April  18, 1996,  at 
the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA. 

The  agenda  for  this  meeting  will 
cover:  A  continuation  of  the 
Conunittee’s  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of  Areas 
of  Concern. 

3.  Discussion  of  Potential  Safety  Items. 

4.  Report  fiom  Executive  Director. 

5.  Items  of  Interest. 

б.  Discussion  and  agreement  of  location 
and  dates  for  sub^uent  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  pubUc  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  12, 1996.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  firom  July  15-18, 
1996,  in  New  York. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  March  11, 
1996. 

W.  Frank  Price, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

[FR  Doc.  96-6998  Filed  3-21-96;  8:45  ami 
BILUNQ  CODE  4910-1S-M 
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RTCA,  Inc.;  Joint  Special  Committee 
181/EUROCAE  WG-13  Standards  of 
Navigation  Performance 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  for  Joint  Special 
Committee  ISl/EUROCAE  WG— 13 
mating  to  be  held  April  15-19, 1996, 
starting  at  9  a.m.  The  meeting  will  be 
held  at  the  Hyatt  Regency  Monterey, 

One  Old  Golf  Course  Road,  Monterey, 
CA. 

The  agenda  for  Monday,  April  15,  will 
include  the  following:  9-10:30  a.m. 
Plenary  (1)  Introductions;  (2)  Review  of 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Meeting;  (4) 
Chairman’s  Report;  (5)  Letter  to  ICAO 
re:  RNP  Terminology;  (6)  Working 
Group  (WG)  Reports:  WG-1;  Report  on 
the  February  19-20  Editorial  Committee 
Meeting;  WG-2;  WG-3. 10:45  a.m.-5 
p.m.  WG-1  Final  Review  of  the  MASPS; 
WG-2  Review  of  DO-201A;  WG-3 
Review  of  DO-200A. 

The  agenda  for  Tuesday  and 
Wednesday,  April  16  and  17,  will  be  a 
continuation  of  the  working  group 
sessions.  On  Thursday,  April  18,  the 
WG— 1  Final  Review  of  the  MASPS  is 
scheduled  from  9  a.m.  to  5  p.m. 

On  Friday,  April  19,  the  Plenary 
agenda  will  include:  (1)  Final  Review  of 
MASPS;  (2)  Working  Group  Reports;  (3) 
Future  Meeting  Schedule;  (4)  New 
Business;  (5)  Adjoirm. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax);  or  Rudy  Kalafus, 
Trimble  Navigation,  Ltd.,  (408)  481- 
2087  (phone)  or  (408)  481-8600  (fax). 
For  hotel  reservations,  phone  1-800- 
233-1234  (U.S.)  or  +1-408-372-1234 
(International).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any' time. 

Issued  in  Washington,  DC,  on  March  15, 
1996. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  96-6996  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4aiO-13-M 


Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (FCC)  at 
Chariottesville-Albermarie  Airport, 
Chartottesville,  Virginia 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Chariottesville- 
Albermarie  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

OATES:  Comments  must  be  received  on 
or  before  April  22, 1996. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Robert  Mendez,  Manager, 
Washington  Airports  District  Office,  101 
West  Broad  Street,  Suite  300,  Falls 
Church,  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bryan  O. 
Elliott,  Airport  Manager  of  the 
Chariottesville-Albermarie  Airport  at 
the  following  address:  Chariottesville- 
Albermarie  Airport,  201  Bowen  Loop, 
Charlottesville,  Virginia  22901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Chariottesville-Albermarie  Airport 
Authority  imder  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Mendez,  Manager,  Washington 
Airports  District  Office,  101  West  Broad 
Street,  Suite  300,  Falls  Church,  Virginia, 
22046  (703-285-2570).  The  application 
may  be  reviewed  in  pierson  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Chariottesville-Albermarie  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  14, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Chariottesville- 
Albermarie  Airport  Authority  was 


substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  29, 1996. 

The  following  is  a  brief  overview  of 
.the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
February  1,  2002. 

Proposed  charge  expiration  date: 
October  1,  2004. 

Total  estimated  PFC  revenue: 
$1,347,359. 

Brief  description  of  proposed  projects: 
— ^Retire  allowable  project  cost  and 
associated  debt  services  for  the 
construction  of  the  air  carrier  terminal 
building. 

— PFC  Administrative  expenses. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Keimedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Chariottesville-Albermarie  Airport 
Authority. 

Issued  in  Jamaica,  New  York  on  March  14, 
1996. 

Anthony  P.  Spera, 

Manager,  Airports  Division,  Eastern  Region. 
[FR  Doc.  96-7001  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  4910-13-M 

Federal  Railroad  Administration 
[Docket  No.  RSAC-96-2] 

Railroad  Safety  Advisory  Committee; 
Notice  of  First  Meeting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  first  meeting  of  the 
Railroad  Safety  Advisory  Committee 
(“RSAC”). 

SUMMARY:  As  required  by  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  and  41 
CFR  101-6.1015(b),  the  Federal  Railroad 
Administration  (FRA)  gives  emergency 
notice  of  the  first  meeting  of  the 
Railroad  Safety  Advisory  Committee 
(“RSAC”).  The  purpose  of  the  meeting 
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is  to  address  prerequisite  organizational 
issues  necessary  for  full  operational 
activity  to  commence.  The  RSAC  will  be 
briefed  on  FRA’s  current  regulatory 
agenda,  will  discuss  possible  tasks  to  be 
assigned,  and  will  estimate  a  timetable 
for  ^e  completion  of  any  tasks 
accepted. 

DATES:  The  first  meeting  of  the  RSAC  is 
scheduled  for  9:00  a.m.  on  both 
Monday,  April  1, 1996  and  Tuesday, 
April  2, 1996.  Decisions  with  respect  to 
future  meetings  will  be  made  at  the  first 
meeting  and  from  time  to  time 
thereafter.  Notice  of  future  meetings  will 
be  published  in  the  Federal  Register. 
ADDRESSES:  The  first  meeting  of  the 
RSAC  will  be  held  in  Room  2230  of  the 
Nassiff  Building,  U.S.  DOT,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
The  meeting  is  open  to  the  public  on  a 
first-come,  first-served  basis  and  is 
accessible  to  individuals  with 
disabilities.  Sign  language  interpreters 
will  be  available  for  individuals  with 
hearing  impediments.  Subsequent 
meetings  will  be  held  at  locations  to  be 
announced. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grady  Cothen,  Deputy  Associate 
Administrator  for  Safety  Standards 
Program  Development,  FRA,  400  7th 
Street,  SW.,  Washington,  D.C.  20590, 
(202)-366-0897,  Lisa  Levine,  Office  of 
Chief  Counsel,  FRA,  400  7th  Street, 

SW.,  Washington,  D.C.  20590,  (202)- 
366-0621,  or  Vicky  McCulley,  FRA,  400 
7th  Street,  SW.,  Washington,  D.C. 

20590,  (202)-366-6569. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FRA  is  giving  emergency  notice  of 
the  first  meeting  of  the  Railroad  Safety 
Advisory  Committee  (“RSAC”).  This 
notice  is  being  published  less  than 
fifteen  days  prior  to  the  date  of  the 
announced  meetings  due  to  recent 
railroad  safety  exigencies.  The  meeting 
is  scheduled  for  9:00  a.m.  on  both 
Monday  April  1, 1996  and  Tuesday, 
April  2, 1996  and  will  be  held  in  Room 
2230  of  the  Nassiff  Building,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  All  times  noted  are  Eastern 
Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  from  among  27 
organizations  representing  various  rail 
industry  perspectives,  and  2  associate 
non-voting  representatives  fit)m  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 


During  this  first  meeting,  the  RSAC 
will  primarily  be  concerned  with  the 
prerequisite  organizational  issues 
necessary  for  full  opierational  activity  to 
commence.  The  RSAC  will  be  briefed  on 
FRA’s  current  regulatory  agenda,  will 
discuss  possible  tasks  to  be  assigned, 
and  will  estimate  a  timetable  for  the 
completion  of  any  tasks  accepted.  Please 
refer  to  the  notice  published  in  the 
Federal  Register  on  March  11. 1996  (61 
FR  9740)  for  more  information  about  the 
RSAC. 

Issued  in  Washington,  D.C,  on  March  18, 
1996. 

Jolene  M.  Molitoris, 

Administrator. 

[FR  Doc.  96-6992  Filed  3-21-96;  8:45  am] 
BIUJNG  CODE  4ei0-0S-P 


Maritime  Administration 
[Docket  No.  M-015] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration’s  (MARAD’s)  intention 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 

DATES:  Comments  should  be  submitted 
on  or  before  May  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Patton,  Jr.,  Deputy  Chief 
Counsel,  Maritime  Administration, 
MAR-220.1,  Room  7232,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Telephone  (202)  366-5712  or  fax  (202) 
366-7485.  Copies  of  this  collection  can 
also  be  obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Requirements  for 
Establishing  U.S.  Citizenship  under  46 
CFR  Part  355. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0012. 
Form  Number:  Special  Format. 
Expiration  Date  of  Approval:  June  30, 
1996. 

Summary  of  Collection  of 
Information:  Applicants  that  receive 
benefits  and  continue  to  receive  benefits 
under  the  Merchant  Marine  Act,  1936, 
as  amended,  must  be  citizens  of  the 
United  States  within  the  meaning  of 
section  2  of  the  Shipping  Act,  1916,  as 
amended  (46  App.  U.S.C  802).  This 


collection  gathers  the  information  on 
citizenship  of  individuals,  etc.  covered 
by  the  requirements. 

Need  and  Use  of  the  Information:  To 
determine  compliance  with  the 
statutory  requirements. 

Description  of  Respondents: 
Participating  financial  institutions, 
ships  owners,  charterers,  and  equity 
owners  within  the  United  States. 

Annual  Responses:  300. 

Annual  Burden:  1,500  hours. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street.  S.W.,  Washington, 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  wiR  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  19. 1996. 

Joel  C  Ridhard, 

Secretary. 

[FR  Doc.  96-6963  Filed  3-21-96;  8:45  am) 
aaJJNG  CODE  4»10-»1-P 


Federal  Aviation  Administration 

Approval  of  Revision  No.  1  to  the 
Approved  Noise  Compatibility  Program 
for  Reno/Tahoe  International  Airport, 
Reno,  NV 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

summary:  The  Federal  Aviation  (FAA) 
announces  its  findings  on  Revision  No. 

1  to  the  Approved  Noise  Compatibility 
Program  for  the  Reno/Tahoe 
International  Airport,  submitted  by  the 
Airport  Authority  of  Washoe  County, 
Nevada,  imder  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  “the  Act”)  and 
14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  non-Federal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  February  22, 1991,  the 
FAA  determined  that  the  Noise 
Exposure  Maps,  submitted  by  the 
Airport  Authority  of  Washoe  County 
under  14  CFR  Part  150,  were  in 
compliance  with  applicable 
requirements.  On  ^ptember  1, 1993, 
the  Associate  Administrator  for  Airports 
approved  the  Noise  Compatibility 
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Program  for  Reno/Tahoe  International 
Airport.  On  December  8, 1995,  the 
Associate  Administrator  fof  Airports 
approved  Revision  Number  1  to  the 
Approved  Noise  Compatibility  Program 
for  Reno/Tahoe  International  Airport. 
The  two  (2)  modifications  to  existing 
approved  measures  and  one  additional 
measiue  to  the  approved  program  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Noise 
Compatibility  Program  for  Reno/Tahoe 
International  Airport  is  December  8, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Rodriguez,  Planning/ 
Programming  Section  Supervisor, 
Federal  Aviation  Administration, 
Airports  District  Office,  831  Mitten 
Road,  BurRngame,  California  94010- 
1303,  Telephone  (415)  876-2805. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  Uiis  same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  Revision 
No.  1  to  the  Approved  Noise 
Compatibility  Program  for  Reno/Tahoe 
International  Airport,  effective 
December  8, 1995.  Under  Section  104(a) 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (hereinafter 
referred  to  as  the  “Act”),  an  airport 
operator  who  has  previously  submitted 
a  Noise  Exposure  Map  may  submit  to 
the  FAA  a  Noise  Compatibility  Program 
which  sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  noncompatible 
land  uses  add  prevention  of  additional 
noncompatible  land  uses  within  the 
area  covered  by  the  Noise  Exposure 
Maps.  The  Act  requires  such  programs 
to  1^  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
sponsor  with  respect  to  which  measures 
should  be  recommended  for  action.  The 
FAA’s  approval  or  disapproval  of  FAR 
Part  150  program  recommendations  is 
measured  according  to  the  standards 
expressed  in  Part  150  and  the  Act,  and 
is  limited  to  the  following 
determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 


b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Pro^am  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  afiecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  Airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State  or  local  law.  Approval  does  not,  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  Noise  Compatibility  Measures 
may  be  required  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation  ' 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Burlingame,  California. 

The  Airport  Authority  of  Washoe 
County,  Nevada  submitted  to  the  FAA 
on  July  31, 1990,  the  Noise  Exposure 
Maps,  descriptions,  and  other 
documentation  produced  during  the 
Noise  Compatibility  Planning  study 
conducted  from  July  1983  through  July 
1990.  The  Reno/Tahoe  International 
Airport  Noise  Exposure  Maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
February  22, 1991.  Notice  of  this 
determination  was  published  in  the 
Federal  Register  on  March  11, 1991. 

The  Reno/Tahoe  International  Airport 
study  contained  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 


of  study  completion  to  or  beyond,  the 
year  1996.  It  was  requested  that  the  FAA 
evaluated  and  approve  this  material  as 
a  Noise  Compatibility  Program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  March  5, 1993  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
The  Noise  Compatibility  Program  was 
approved  by  the  FAA  on  September  1, 
1993.  On  June  13, 1995,  the  FAA  began 
its  review  of  Revision  No.  1  to  the 
approved  program  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  wiUiin  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  an  approval  of  such  program. 

The  submitted  revision  to  the 
approved  program  contained  three  (3) 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  Revision 
Number  1  to  the  Approved  Noise 
Compatibility  Program,  was  therefore 
approved  by  the  Associate 
Administrator  for  Airports  effective 
December  8, 1995. 

Outright  approval  was  granted  for  the 
following  three  (3)  specific  revision 
measures:  A.  The  approved  measures 
included  modification  of  approved  NCP 
Measure  No.  4  to  encourage  the  Nevada 
Air  National  Guard  to  convert  their 
existing  fleet  of  F— 4  aircraft  to  F-16  or 
any  other  quieter  aircraft.  B. 
Modification  of  approved  NCP  measure 
No.  14  to  add  to  the  designated  areas  the 
remainder  of  two  neighborhoods  and 
include  the  voluntary  acquisition  of 
property  interests  such  as  navigation 
easements,  development  rights  and  deed 
restrictions  and  purchase  assurance  for 
homeowners  within  the  65  DNL  noise 
contour,  and  C.  Addition  of  a  new  NCP 
Measure  No.  17  to  make  eligible  for 
voluntary  acquisition  three  residential 
parcels  north  of  the  airport  within  the 
65  DNL  contour. 

This  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  December  8, 1995.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials,  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Airport  Authority  of  Washoe  County, 
Reno,  Nevada. 
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Issued  in  Hawthorne,  California  on  March 
13, 1996. 

Robert  C.  Bloom, 

Acting  Manager,  Airports  Division,  A  WP-600, 
Western-Pacific  Region. 

*1FR  Doc.  96-6994  Filed  3-21-96;  8:45  am) 
BILUNG  CODE  4910-13-M 


Surface  Transportation  Board  > 

[STB  Finance  Docket  No.  32864] 

Dakota,  Minnesota  &  Eastern  Raiiroad 
Corporation;  Acquisition  and 
Operation;  Colony  Segment  of  the 
Union  Pacific  Railroad  Company,  Inc. 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  extension  of  time  for 
filing  comments. 

summary:  Pursuant  to  49  U.S.C.  10902 
and  section  327  of  Public  Law  No.  104- 
88,  the  Dakota,  Minnesota  &  Eastern 
Railroad  Company  (DME)  has  filed  an 
application  to  acquire  and  operate  an 
approximately  203-mile  rail  line 
currently  owned  by  Union  Pacific 
Railroad  Company,  Inc.  (UP)  located  in 
Wyoming,  South  Dakota,  and  Nebraska, 
commonly  referred  to  as  the  Colony 
Line.  The  Colony  Line  runs  in  a  north- 
south  direction  firom  Colony,  WY,  to 
Crawford,  NE,  the  majority  of  which  is 
located  in  South  Dakota.  By  notice 
served  March  8, 1996,  the  Board  invited 
written  comments  on  this  application  by 
interested  parties  to  be  filed  no  later 
than  March  18, 1996. 

Senator  Tom  Daschle  and 
Congressman  Tim  Johnson  of  South 
Dakota  have  jointly  requested  an 
extension  of  the  comment  period.  We 
will  grant  a  10-day  extension  of  the 
comment  period  so  that  all  interested 
persons  will  have  a  sufficient 
opportunity  to  review  DME’s  proposal 
and  to  comment.  This  brief  time 
extension  will  still  allow  us  to 
accommodate  DME’s  request  for 
expedited  action.  Written  comments 
must  be  filed  no  later  than  March  28, 
1996. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803  (ICCTA),  which  was  enacted 
on  December  29, 1995,  and  took  effect  on  January 
1, 1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  the  Board’s 
jurisdiction  pursuant  to  49  U.S.C  10902. 


ADDRESSES:  An  original  and  10  copies  of 
all  comments  must  refer  to  STB  Finance 
Docket  No.  32864  and  must  be  sent  to: 
Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  one 
copy  of  all  documents  must  be  sent  to 
applicant’s  representative:  Kevin  V. 
Schieffer,  Schieffer,  Cutler  &  Donahoe, 
P.C.,  Suite  300,  Falls  Center,  431  North 
Phillips  Avenue,  Sioux  Falls,  SD  57102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  March  19, 1996. 

By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 

Secrefaiy. 

(FR  Doc.  96-7097  Filed  3-21-96;  8:45  am) 
BILLMQ  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Financial  Management  Service, 
Treastiry. 

ACTION:  Notice  of  alteration  of  Privacy 
Act  system  of  records. 

SUMNARY:  The  Department  of  the 
Treasury,  Financial  Management 
Service  (FMS),  gives  notice  of  a 
proposed  alteration  to  the  system  of 
records  entitled  “Debt  Collection 
Operations  System — ^Treasury/FMS 
.014,"  which  is  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 
The  system  notice  was  last  published  in 
its  entirety  in  the  Federal  Register  Vol. 
60,  page  56776,  November  9, 1995. 
DATES:  Comments  must  be  received  no 
later  than  April  22, 1996.  The  proposed 
system  of  records  will  be  effective  May 
1, 1996,  unless  FMS  receives  comments 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Comments  must  be  submitted 
to  the  E)ebt  Management  Services, 
Financial  Management  Service,  401 
14th  Street,  SW,  Room  151,  Washington, 


DC  20227.  Comments  received  will  be 
available  for  inspection  at  the  same 
address  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Debt  Management 
Services,  (202)  874-6859. 
SUPPLBMENTARY  INFORMATION:  FMS  has 
been  designated  by  the  Office  of 
Management  and  Budget  as  the  lead 
agency  in  credit  management  and  debt 
collection  for  the  Federal  Government. 
The  original  publication  of  this  system 
of  reco^s  concerned  the  collection  of 
debts  owed  to  the  Federal  Government 
where  collection  efforts  were  to  be 
undertaken  by  FMS  in  accordance  with 
agreements  with  Federal  agencies  which 
are  initially  responsible  for  collecting 
the  debts.  FMS  is  altering  this  system  of 
records  to  clarify  that  records  in  the 
system  include  records  involving  the 
collection  of  delinquent  Federal  debts 
arising  from  FMS’  own  operations, 
where  initial  responsibility  for 
collection  rests  with  FMS. 

For  the  reasons  set  forth  in  the 
preamble,  FMS  proposes  to  alter  system 
of  records  Treasury/FMS  .014,  “Debt 
Collection  Operations  System — 
Treasury/Financial  Management 
Service”,  as  follows: 

Treasury/FMS  .014 
SYSTEM  name: 

Debt  Collection  Operations  System — 
Treasury  A^'inancial  Management 
Service. 

***** 

PURPOSE(S): 

Description  of  change:  The  first 
sentence  is  revised  to  read:“The 
purpose  of  this  system  is  to  maintain 
records  of  individuals  and  entities  that 
are  (1)  indebted  to  the  Financial 
Management  Service  (FMS),  and  (2) 
indebted  to  the  various  Federal 
Government  departments  and  agencies 
and  whose  accounts  are  being  serviced 
or  collected  by  FMS,  in  accordance  with 
written  agreements  reached  between  the 
relevant  agency  (“client”)  and  FMS.” 

***** 

Dated:  March  13, 1996. 

Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 

(FR  Doc.  96-6980  Filed  3-21  -96;  8:45  am) 
BILLING  CODE  4«10-a6-F 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  FR-4016-N-01] 

Community  Development  Work  Study 
Program;  Notice  of  Funding 
Availability— FY  1996 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1996. 

SUMMARY:  This  notice  invites 
applications  horn  institutions  of  higher 
education,  area-wide  planning 
organizations,  and  States  for  grants 
under  the  Community  Development 
Work  Study  Program  (CDWSP).  The 
CDWSP,  authorized  by  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  assists  economically 
disadvantaged  and  minority  students 
participating  in  work  study  programs  in 
such  institutions.  This  notice  announces 
HDD’s  intention  to  award  up  to  $3 
million  from  FY  1996  appropriations 
(plus  any  additional  funds  recaptured 
from  prior  appropriations)  to  fund  work 
study  programs  to  be  carried  out  firom 
August,  1996  to  September,  1998. 

Note:  The  Congress  has  not  yet  enacted  FY 
1996  appropriation  for  HUD.  However,  HUD 
is  publishing  this  notice  to  give  potential 
applicants  adequate  time  to  prepare 
applications.  The  amount  of  funds 
announced  in  this  NOFA  is  an  estimate  of 
amounts  that  may  be  made  available  in  FY 
1996,  and  is  based  on  the  level  of  funding 
available  for  FY  1995.  HUD  is  not  bound  by 
the  estimate  set  forth  in  this  notice.  The 
estimated  amount  may  be  adjusted  based  on 
the  enacted  FY  1996  appropriation. 

DATES:  Applications  may  be  requested 
beginning  April  1, 1996.  Applications 
must  be  physically  received  by  the 
Office  of  University  Partnerships,  in 
care  of  the  Division  of  Budget, 

Contracts,  and  Program  Control,  in 
Room  8230  by  4:30  p.m.  Eastern  Time 
on  May  31, 1996.  This  deadline  is  firm 
as  to  date,  hour,  and  place.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  accoimt  and  make  early 
submissions  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Hartung,  Office  of  University 
Partnerships,  Department  of  Housing 


and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410, 
Telephone  (202)  708-3061,  extension 
261  (Voice).  The  TTY  number  for  the 
hearing  impaired  is  (202)  708-1455. 
(These  are  not  toll-free  numbers.)  Mr. 
Hartung  can  also  be  reached  via  the 
Internet  at  jhartune@hud.gov. 

Application  packages  (requests  for 
grant  application)  may  be  obtained  by 
written  request  from  the  following 
address:  HUD  USER,  ATTN: 

Community  Development  Work  Study 
Program,  P.O.  Box  6091,  Rockville,  N® 
20850.  Requests  for  application  kits  may 
be  faxed  to:  301-251-5747  (this  is  not 
a  toll-free  number).  Requests  for 
application  kits  must  include  the 
applicant’s  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  must  refer  to 
“Document  FR-4016.’’  The  application 
kit  is  also  available  on  the  Internet  from 
the  Office  of  University  Partnerships 
Clearinghouse.  The  Clearinghouse  can 
be  accessed  from  the  World  Wide  Web 
at:  http://oup.aspensys.com:89;  or  from 
a  Gopher  Server  at:  gopher:// 
oup.aspensys.com:77. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  107(c)  of  the  Housing  and 
Conummity  Development  Act  of  1974, 
as  amended,  (the  Act)  authorizes  the 
CDWSP.  Under  this  section,  HUD  is 
authorized  to  provide  grants  to 
institutions  of  higher  education,  either 
directly  or  through  area-wide  planning 
organizations  or  States,  for  the  purpose 
of  providing  assistance  to  economically 
disadvantaged  and  minority  students, 
including  students  with  disabilities, 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
or  economic  development,  commimity 
planning,  or  commimity  management. 
Two-year  institutions  are  not  eligible 
applicants  for  funding  under  this 
program.  This  notice  announces  HDD’s 
intention  to  award  up  to  $3  million  from 
FY  1996  appropriations  (plus  any 
additional  ^nds  recaptured  from  prior 
appropriations).  Awards  will  be  made 
under  the  HUD  implementing 
regulations  at  24  CFR  570.400  and 
570.415  and  the  provisions  of  this 
Notice. 

Note:  The  Congress  has  not  yet  enacted  FY 
1996  appropriation  for  HUD.  However,  HUD 
is  publishing  this  notice  to  give  potential 
applicants  adequate  time  to  prepare 
applications.  The  amount  of  funds 
announced  in  this  NOFA  is  an  estimate  of 
amounts  that  may  be  made  available  in  FY 
1996,  and  is  based  on  the  level  of  funding 
available  for  FY  1995.  HUD  is  not  bound  by 


the  estimate  set  forth  in  this  notice.  The 
estimated  amount  may  be  adjusted  based  on 
the  enacted  FY  1996  appropriation. 

B.  Eligible  Applicants 

The  following  are  eligible  to  apply  for 
assistance  under  the  program  subject  to 
the  conditions  noted  below: 

1.  Institutions  of  higher  education 
offering  graduate  degrees  in  a 
community  development  academic 
program. 

2.  Institutions  of  higher  education 
offering  undergraduate  degrees  in  a 
commimity  development  academic 
program  if  no  institutions  of  higher 
education  in  the  standard  metropolitan 
statistical  area  (SMSA)  or  non-SMSA 
area  in  which  they  are  located  offer 
graduate  degrees  in  a  community 
development  academic  program. 

Note:  Two-year  institutions  of  higher 
education  are  not  eligible  applicants  for 
funding  under  this  program. 

3.  Area- wide  planning  organizations 
(APOs)  which  apply  on  behalf  of  two  or 
more  institutions  of  higher  education 
located  in  the  same  SMSA  or  non-SMSA 
area  as  the  APO. 

4.  States  which  apply  on  hehalf  of  two 
or  more  institutions  of  higher  education 
located  in  the  State.  If  a  State  is 
approved  for  funding,  institutions  of 
higher  education  located  in  the  State  are 
not  eligible  recipients.  If  an  APO  is 
approved  for  funding,  institutions  of 
hi^er  education  located  in  the  SMSA 
or  non-SMSA  non-metropolitan  area 
served  by  the  APO  are  not  eligible 
recipients. 

C  Threshold  Requirements 

To  be  eligible  for  ranking, 
applications  must  meet  each  of  the 
following  threshold  requirements: 

1.  The  application  must  be  filed  in  the 
application  form  prescribed  by  HUD, 
and  within  the  required  time  prescribed 
by  the  Request  For  Grant  Application 
(RFGA)  released  pursuant  to  this  notice. 

2.  The  application  must  demonstrate 
that  the  applicant  is  eligible  to 
participate. 

3.  The  applicant  must  demonstrate 
that  each  institution  of  higher  education 
participating  in  the  program  as  a 
recipient  has  the  required  academic 
programs  and  faculty  to  carry  out  its 
activities  under  CDWSP.  Each  work 
placement  agency  must  have  the 
required  staff  and  community 
development  work  study  program  to 
carry  out  its  activities  under  CDWSP. 

4.  Institutions  of  higher  education, 
APOs,  and  States  must  maintain  at  least 
a  50  percent  rate  of  graduation  of 
students  firom  the  FY  1993  funding 
round  which  covered  school  years 
September  1993  to  September  1995  in 
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order  to  participate  in  the  current  round 
of  CDWSP  funding.  Institutions  of 
higher  education,  APOs,  and  States 
funded  under  the  FY  1993  CDWSP 
funding  round  which  did  not  maintain 
such  a  rate  will  be  excluded  horn 
participating  in  the  FY  1996  funding 
round.  Such  institutions,  APOs,  and 
States  are  eligible  to  participate  in  the 
1997  round. 

D.  Selection  Factors  for  Institutions  of 
Higher  Education  (110  Points) 

The  following  factors  will  he 
considered  by  the  Department  in 
evaluating  applications  received  from 
institutions  of  higher  education  in 
response  to  the  solicitation. 

1.  Academic  Program  (53  points,  as 
allocated  below). 

Each  application  will  be  reviewed  for 
evidence  of  the  school’s  commitment  to 
administering  a  CDWSP  and  the  overall 
strength  of  its  commitment  to  meeting 
the  needs  of  minority  and  economically 
disadvantaged  individuals,  including 
students  with  disabilities.  This 
commitment  will  be  evaluated  in  the 
following  areas: 

a.  Relative  quality  of  the  academic 
program  offered  by  the  institution  of 
higher  education. 

(1)  Quality  of  the  academic  program 
in  terms  of  community  and  economic 
development  course  offerings  and 
academic  requirements  for  students.  (8 
points) 

(2)  Appropriateness  of  the  curriculum 
to  prepare  students  for  careers  in  the 
community  and  economic  development 
Held.  (8  points) 

(3)  Qualifications  of  the  faculty  and 
the  percentage  of  time  they  will  teach  in 
the  academic  area.  (6  points) 

b.  Quality  of  academic  supervision  - 
Qualifications  of  the  academic 
supervisor  and  the  percentage  of  time 
they  will  commit  to  the  students.  (7 
points) 

c.  Amount  of  resources  to  he 
committed  by  the  institution  to  the 
CDWSP. 

(1)  Appropriateness  and  adequacy  of 
the  applicant’s  plan  for  the  use  of  its 
facilities,  equipment  and  financial 
resources  in  support  of  the  CDWSP.  (2 
points) 

(2)  The  degree  to  which  the  applicant 
is  able  to  contribute  funds  to  support 
the  total  cost  of  the  project.  (5  points) 

(3)  The  degree  to  which  the  applicant 
will  utilize  faculty  and  staff 
administrators  on  staff.  (7  points) 

d.  Applicant’s  success  rate  in 
graduating  students  previously  enrolled 
in  the  HUD  CDWSP  or  similar  work 
study  program.  (10  points) 


2.  Student  Work  Placement 
Assignment  (9  points,  as  allocated 
below) 

a.  The  extent  to  which  the 
participating  students  will  receive  a 
sufficient  number  and  variety  of  work 
placement  assignments.  (3  points) 

•  b.  The  extent  to  which  the 
assignments  will  provide  practical  and 
use^l  experience  to  students 
participating  in  the  program.  (3  points) 

c.  The  extent  to  which  the 
assignments  will  further  the 
participating  students’  preparation  for 
professional  careers  in  community  or 
economic  development,  community 
planning,  or  commimity  management. 

(3  points) 

3.  Seminars  (4  points) 

The  degree  to  which  the  proposed 
seminars  will  (a)  relate  the  experience 
provided  under  the  work  placement 
assignments  with  the  educational 
experience  provided  under  the 
academic  programs  and  (b)  address 
career  planning  and  permanent  job 
placement.  (4  points) 

4.  Placement  Opportunities  (13 
points,  as  allocated  below) 

a.  Extent  to  which  the  institution’s 
educational  program  (based  on  past 
experience)  leads  directly  and 
immediately  to  career  opportunities  in 
the  community  and  economic 
development  fields.  (6  points) 

b.  The  applicant’s  success  in  assisting 
graduates  of  the  HUD  CDWSP  or  similar 
work  study  program  to  find  permanent 
employment  in  community 
development  funded  agencies.  (7  points) 

5.  Program  Coordination  and 
Administration  (16  points,  as  allocated 
below) 

a.  The  degree  to  which  the  Program 
Director  has  clear  responsibility,  ample 
percentage  of  time,  and  sufficient 
institutional  or  academic  authority  to 
coordinate  the  overall  administration  of 
the  program.  (8  points) 

b.  The  applicant’s  ability  to  track  and 
monitor  the  progress  of  the  students 
previously  enrolled  in  the  HUD  or 
similar  work  study  program,  including 
the  students  who  drop  out  of  the 
program.  (4  points) 

c.  The  adequacy  of  the  applicant’s 
plan  for  placing  students  on  rotating 
assignments  in  community  development 
work  placement  assignments  and 
keeping  track  of  students  during  the 
two-year  academic  period  and  the 
internship.  (4  points) 

6.  Institution’s  Commitment  (15 
points,  as  allocated  below) 

a.  The  extent  to  which  the  applicant 
has  a  recruitment  program  that 
demonstrates  an  active,  aggressive,  and 
imaginative  effort  to  identify  and  attract 
qualified  minorities  and  economically 


disadvantaged  students,  including 
students  with  disabilities.  (2  points) 

b.  The  success  of  past  and  current 
efforts  in  preparing  these  students  for 
careers  in  community  and  economic 
development.  (6  points) 

c.  The  extent  to  which  the  CDWSP 
award  will  result  in  a  net  increase  of 
these  students  in  each  academic  area.  (3 
points) 

d.  The  extent  to  which  the  CDWSP 
award  will  not  result  in  a  decrease  in 
the  amount  of  the  institution’s  own 
financial  support  available  for  minority 
and  economically  disadvantaged 
students,  including  students  with 
disabilities,  in  the  academic  areas  or  the 
institution  as  a  whole.  (2  points) 

e.  The  extent  to  which  the  applicant 
has  provided  reasonable 
accommodations  for  students  with 
disabilities  to  enable  them  to  participate 
in  the  college/university’s  academic  and 
work-study  programs.  (2  points) 

E.  Selection  Factors  for  Area-Wide 
Planning  Organizations  and  States  (110 
Points) 

The  following  factors  will  be 
considered  by  the  Department  in 
evaluating  applications  received  fi’om 
area-wide  planning  organizations  and 
States  in  response  to  this  NOFA.  Each 
application  must  contain  sufficient 
technical  information  to  be  reviewed  for 
its  technical  merit. 

1.  Academic  Program  (53  points,  as 
allocated  below) 

a.  Relative  quality  of  the  academic 
program  offered  by  the  institutions  of 
higher  education. 

(1)  Quality  of  the  academic  program 
in  terms  of  community  and  economic 
development  course  offerings  and 
academic  requirements  for  students.  (8 
points) 

(2)  Appropriateness  of  the  cimiculum 
to  prepare  students  for  careers  in  the 
community  and  economic  development 
field.  (8  points) 

(3)  Qualifications  of  the  faculty  at 
each  college/university  listed  in  the 
submission  and  the  percentage  of  time 
they  will  teach  in  the  academic  area.  (6 
points) 

b.  Qualifications  of  the  academic  area 
supervisor  at  each  college/university 
listed  in  the  submission  and  the 
percentage  of  time  they  will  commit  to 
the  students.  (7  points) 

c.  Amount  of  resources  to  be 
committed  to  the  C33WSP. 

(1)  Appropriateness  and  adequacy  of 
the  applicant’s  and  each  institution’s 
plan  for  the  use  of  its  facilities, 
equipment  and  financial  resources  in 
support  of  the  CDWSP.  (2  points) 

(2)  The  degree  to  whi^  each  college/ 
university  listed  in  the  application  is 
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able  to  contribute  funds  to  support  the 
total  cost  of  the  project.  (5  points) 

(3)  The  degree  to  which  each  college/ 
university  listed  in  the  application  will 
utilize  faculty  and  staff  administrators 
on  staff.  (7  points) 

d.  The  success  rate  of  each  institution 
of  higher  education  applying  under  the 
applicant  in  graduating  students 
previously  enrolled  in  the  HUD  CDWSP 
or  similar  work  study  program.  (10 
points) 

2.  Student  Work  Placement 
Assignment  (9  points,  as  allocated 
below) 

a.  The  extent  to  which  the 
participating  students  will  receive  a 
sufficient  number  and  variety  of  work 
placement  assignments.  (3  points) 

b.  The  extent  to  which  the 
assignments  will  provide  practical  and 
useffil  experience  to  students 
participating  in  the  pro^am.  (3  points) 

c.  The  extent  to  which  the 
assignments  will  further  the 
participating  students’  preparation  for 
professional  careers  in  community  or 
economic  development,  community 
planning,  or  community  management. 

(3  points) 

3.  Semincas.  (4  points) 

The  degree  to  wnich  the  proposed 
seminars  will  (a)  relate  to  the  experience 
provided  under  the  work  placement 
assignments  with  the  educational 
experience  provided  imder  the 
academic  program  and  (b)  address 
career  planning  and  permanent  job 
placement.  (4  points) 

4.  Placement  Opportunities  (13 
points,  as  allocated  below) 

a.  The  extent  to  which  the  educational 
program  for  each  college/university 
listed  in  the  application  (based  on  past 
experience)  leads  directly  and 
immediately  to  career  opportunities  in 
the  community  and  economic 
development  fields.  (6  points) 

b.  The  applicant’s  success  in  assisting 
graduates  of  the  HUD  Community 
Development  Work  Study  Program 
(CDWSP)  or  similar  work  study  program 
to  find  permanent  employment  in 
community  development  funded 
agencies.  (7  points) 

5.  Program  Coordination  and 
Administration  (16  points,  as  allocated 
below) 

a.  The  extent  to  which  the  applicant 
has  established  a  committee  to 
coordinate  activities  between  program 
participants  to  advise  the  recipient  on 
policy  matters,  to  assist  the  recipient  in 
ranking  and  selection  of  participating 
students,  and  to  review  disputes 
concerning  compliance  with  program 
agreements  and  performance.  (8  points) 

b.  The  applicant’s  ability  to  track  and 
monitor  progress  of  students  enrolled  in 


the  program  and  those  who  drop  out.  (4 
points) 

c.  The  adequacy  of  the  applicant’s 
plan  for  placing  students  in  work 
placement  assignments  and  keeping 
track  of  students  during  the  two-year 
academic  period  and  during  the 
internship,  respectively.  (4  points) 

6.  Institution's  Commitment  (15 
points,  as  allocated  below) 

a.  The  extent  to  which  the  applicant 
has  a  recruitment  program  that 
demonstrates  an  active,  aggressive,  and 
imaginative  effort  to  identify  and  attract 
qualified  minorities  and  economically 
disadvantaged  students,  including 
students  with  disabilities.  (2  points) 

b.  The  success  of  past  and  current 
efforts  of  colleges/imi versifies  listed  in 
the  application  in  preparing  these 
students  for  careers  in  community  and 
economic  development.  (6  points) 

c.  The  extent  to  which  the  CDWSP 
award  will  result  in  a  net  increase  of 
these  students  in  each  academic  area.  (3 
points) 

d.  The  extent  to  which  the  CDWSP 
award  will  not  result  in  a  decrease  in 
the  amount  of  the  institutions’s  own 
financial  support  available  for  minority 
and  economically  disadvantaged 
students,  including  students  with 
disabilities,  in  the  academic  areas  or  the 
institution  as  a  whole.  (2  points) 

e.  The  extent  to  which  me  applicant 
has  provided  reasonable 
accommodations  for  students  with 
disabilities  to  enable  them  to  participate 
in  the  college/university  academic  and 
work-study  program.  (2  points) 

F.  Program  Policy  Factors 

HUD  may  provide  assistance  to 
support  a  number  of  students  that  is  less 
than  the  number  requested  under 
applications  in  order  to  provide 
assistance  to  as  many  highly  rated 
applications  as  possible.  In  addition, 
HUD  might  awanl  a  lower  funding  level 
than  the  requested  amount  for  tuition, 
work  stipend,  books  and  additional 
support. 

In  the  event  two  or  more  applications 
have  the  same  number  of  points,  the 
application  with  the  most  points  for 
selection  factor  (1)  will  be  selected.  If 
there  is  still  a  tie,  the  application  with 
the  most  points  for  selection  factor  (5) 
will  be  selected. 

G.  Obtaining  Application 

For  an  application  kit,  contact  HUD 
USER,  ATTN:  Commimity  Development 
Work  Study  Program,  P.O.  Box  6091, 
Rockville,  Maryland  20850. 
Applications  may  be  requested 
b^inning  April  1, 1996. 

Requests  for  application  kits  must  be 
in  writing,  but  may  be  faxed  to  301- 


251-5747.  (This  is  not  a  toll-fioe 
niunber.)  Please  refer  to  FR— 4016,  and 
provide  your  name,  address  (including 
zip  code)  and  telephone  number 
(including  area  code). 

H.  Submitting  Applications  and 
Deadline  Date 

Applications  for  funding  under  this 
NOFA  must  be  complete  and  must  be 
physically  received  in  the  place 
designated  in  the  application  kit  for 
receipt,  by  4:30  p.m.  Eastern  Time  on 
May  31, 1996.  The  deadline  date  and 
time  will  be  firm  as  to  date  and  hour. 

In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  imanticipated  delays  or  other 
delivery  related  problems. 

Following  the  expiration  of  the 
application  submission  deadline,  HUD 
will  review  and  rank  applications  in  a 
manner  consistent  with  the  procedures 
described  in  this  Notice  and  the 
provisions  of  the  program  regulations  at 
24  CFR  570.425. 

I.  Application  Content 

Applicants  must  complete  and  submit 
applications  in  accordance  with 
instructions  contained  in  the 
application  kit.  The  following  is  a 
checklist  of  the  application  content  that 
will  be  specified  in  the  RFGA: 

(a)  Transmittal  letter,  identifying  the 
agency  accrediting  the  institutions  of 
higher  education  on  whose  behalf  the 
application  is  filed  and  further  stating 
that  such  accrediting  agency(ies)  are 
recognized  by  the  U.S.  Department  of 
Education. 

(b)  A  completed  and  signed  St£mdard 
Form  424,  Application  For  Federal 
Assistance. 

(c)  Abstract. 

(d)  Table  of  Contents. 

(e)  Proposal  narrative  statement 
addressing  the  factors  for  award. 

(f)  Sample  copy  of  student/recipient 
binding  agreement. 

(g)  Sample  copy  of  recipient/student 
work  placement  agreement. 

(h)  Management/Workplan. 

(i)  Resumes  of  Key  staff  and  faculty. 

(j)  Budget  for  resident  and  non¬ 
resident  students. 

(k)  Tuition  and  fee  Schedule. 

(l)  Audit/financial  management 
system  information. 

(m)  Certification  by  IPA  or  cognizant 
audit  agency  of  applicant’s  financial 
management  system. 

(n)  If  applicable,  document  verifying 
a  50  per  cent  rate  of  graduation  of 
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students  from  the  FY  1993  funding 
round. 

2.  Certifications  and  Exhibits 

Applications  must  also  include  the 
following: 

(a)  Drug-Free  Workplace  Certification. 

(b)  Certification  prohibiting  excessive 
force  against  nonviolent  civil  rights 
demonstrators,  pursuant  to  42  U.S.C. 
5304  (applies  only  to  applicants  that  are 
units  of  general  local  government). 

(c)  Certification  on  HUD  Form  2880, 
Applicant/Recipient  Disclosure,  Update 
Report,  disclosing  receipt  of  at  least 
$200,000  in  covered  assistance  during 
the  fiscal  year,  pursuant  to  24  CFR  part 
12,  subpart  C,  Accountability  in  the 
Provision  of  HUD  Assistance. 

(d)  Disclosure  of  Lobbying  Activities 
on  SF-LLL  must  be  used  to  disclose 
lobbying  with  other  than  Federally 
appropriated  funds  at  the  time  of 
application  if  the  applicant  deems  it 
applicable. 

J.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD’s 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  cure  period,  HUD  may  disqualify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 

K.  Other  Matters: 

1.  Federalism  Impact  The  General 
Counsel,  as  the  Elesignated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  policies  and  procedures  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  tbe  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order. 

2.  Impact  on  the  Family  The  General 
Counsel,  as  the  Designated  Official 
under  Executive  Order  12606,  The 
Family,  has  determined  that  this  notice 
will  likely  have  a  beneficial  impact  on 
family  formation,  maintenance,  and 


general  well-being.  Accordingly,  since 
the  impact  on  the  family  is  beneficial, 
no  further  review  is  considered 
necessary. 

3.  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD. 

On  January  16, 1992,  HUD  published 
at  57  FR  1942,  additional  information 
that  gave  the  public  (including 
applicants  for,  and  recipients  of,  HUD 
assistance)  further  information  on  the 
implementation,  public  access,  and 
disclosure  requirements  of  section  102. 
The  documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

a.  Documentation  and  Public  Access. 

HUD  will  ensure  documentation  and 

other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
piu^uant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

b.  HUD  responsibilities — disclosures. 
HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All  reports, 
both  applicant  disclosures  and  updates, 
will  be  made  available  in  accordance 
with  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  part  12,  subpart  C,  and  the  notjce 


published  in  the  Federal  Register  on 
January  16, 1992  (57  FR  1942),  for 
further  information  on  these  disclosure 
requirements.) 

c.  State  and  unit  of  general  local 
government  responsibilities — 
disclosures. 

States  and  units  of  general 
government  receiving  assistance' under 
this  NOFA  must  make  all  applicant 
disclosure  reports  available  to  the 
public  for  th^  years.  Required  update 
reports  must  be  made  available  along 
with  the  applicant  disclosure  reports, 
but  in  no  case  for  a  period  less  than 
three  years.  Each  State  and  unit  of 
general  local  government  may  use  HUD 
Form  2880  to  collect  the  disclosures,  or 
may  develop  its  own  form.  (See  24  CFR 
part  12,  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16, 1992  (57  FR  1942)  for 
further  information  on  these  disclosure 
requirements.) 

4.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD’s  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  imtil  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  Ending  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  pierson 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708-3815 
(voice),  (202)  708-1112  (TTY).  (These 
are  not  toll-free  numbers.)  For  HUD 
employees  who  have  specific  program 
questions,  such  as  whether  particular 
subject  matter  can  be  discussed  with 
persons  outside  the  Elepartment,  the 
employee  should  contact  the 
appropriate  Field  Office  Counsel  or 
Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

5.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Se^on  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
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(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 


exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  cormection 
with  the  assistance. 

7.  The  information  collection 

requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB),  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  control  number  2535-0084.  ’ 

8.  The  assistance  under  this  NOFA  is 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act,  pursuant  to  24  CFR  50.20(b). 


L.  The  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  14.234. 

Authority:  42  U.S.C.  5301-5320;  42  U.S.C. 
3535(d);  24  CFR  570.402. 

Dated:  March  13, 1996. 

Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

[FR  Doc.  96-6886  Filed  3-21-96;  8:45  am] 
BILUNG  CODE  4210-e2-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  885,  889,  890,  and  891 

[Docket  No.  FR-3941-F-01] 

RIN  2502-AG51 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner;  Supportive  Housing  for 
the  Elderly  and  Persons  With 
Disabilities 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  represents  the  final 
rulemaking  for  HUD’s  Section  202 
Program  of  Supportive  Housing  for  the 
Elderly  and  the  Section  811  Program  of 
Supportive  Housing  for  Persons  with 
Disabilities,  both  of  which  HUD  has 
previously  implemented  through  several 
interim  rules.  As  part  of  President 
Clinton’s  regulatory  reinvention 
initiative,  this  final  rule  also 
consolidates  and  streamlines  the 
regulations  for  these  two  programs  in 
order  to  make  them  easier  to  use  and 
understand.  This  rule  also  eliminates 
obsolete  regulations  from  24  CFR  part 
885  regarding  the  Loans  for  Housing  for 
the  Elderly  or  Handicapped  Program, 
and  moveathe  remaining  provisions  to 
a  subpart  within  the  consolidated 
supportive  housing  regulations. 
Furthermore,  information  that  is  also  in 
the  statute  or  tliat  should  be  more 
appropriately  placed  in  the  program 
handbook  or  in  Notices  of  Funding 
Availability  (NOFAs)  has  been  deleted 
from  the  regulations. 

EFFECTIVE  DATE:  April  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Cheatham,  Director,  Office  of 
Multifamily  Housing  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Room  6134,  Washington,  DC  20410, 
telephone  (202)  708-3000.  (This  number 
is  not  toll-free.)  Hearing-  or  speech- 
impaired  persons  may  access  that 
number  by  calling  toll-firee  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Loans  for  Housing  for  the  Elderly  or 
Handicapped;  Part  885 

Under  section  202  of  the  Housing  Act 
of  1959  (12  U.S.C.  1701q)  and  the 
regulations  at  24  CFR  part  885,  HUD 
provided  direct  Federal  loans  to  assist 
private,  nonprofit  corporations  and 


nonprofit  consumer  cooperatives  in  the 
development  of  housing  projects  serving 
elderly  or  handicapped  families  and 
individuals.  Loans  made  under  part  885 
were  used  to  finance  the  construction  or 
substantial  rehabilitation  of  projects  for 
elderly  or  handicapped  families,  or  to 
finance  the  acquisition  with  or  without 
moderate  rehabilitation  of  existing 
housing  and  related  facilities  for  group 
homes  for  nonelderly  handicapped 
individuals. 

HUD  published  two  interim  rules  in 
the  Federal  Register  on  June  12, 1991 
(56  FR  27070,  27104)  establishing  the 
Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities 
(24  CFR  part  890)  and  the  Section  202 
Program  of  Supportive  Housing  for  the 
Elderly  (24  CFR  part  889).  The  interim 
rule  for  the  Section  202  Program  (56  FR 
27104)  also  amended  part  885  and 
provided  that  part  885  would  continue 
to  apply  to  projects  for  which  Section 
202  loan  reservations  were  made  in 
Fiscal  Year  (FY)  1990  and  prior  years. 
The  rule  further  provided,  however,  that 
projects  for  the  elderly  selected  for 
funding  in  FY  1991  and  subsequent 
years  would  be  covered  by  part  889. 
Since  no  new  projects  are  being  funded 
under  the  regulations  in  part  885,  many 
of  the  provisions  in  that  part  that  do  not 
apply  to  the  continued  management  of 
the  projects  are  unnecessary,  and  HUD 
can  remove  them  from  the  Code  of 
Federal  Regulations. 

Therefore,  this  final  rule  removes 
several  definitions  from  §  885.5.  Second, 
this  rule  eliminates  §§  885.200  through 
885.405  and  §  885.415  regarding 
projects  that  received  reservations  under 
section  202  of  the  Housing  Act  of  1959 
and  housing  assistance  under  section  8 
of  the  United  States  Housing  Act  of 
1937  (202/8  projects).  No  new  202/8 
projects  will  be  funded,  and  all  of  the 
projects  have  either  closed  or  been 
converted  to  capital  advances  under 
either  part  889  or  part  890.  Third,  this 
rule  eliminates  many  sections  in  subpart 
C  of  part  885  regarding  projects  for 
nonelderly  handicapped  families 
receiving  reservations  under  section  202 
and  project  assistance  payments  under 
section  202(h)  of  tha  Housing  Act  of 
1959  (202/162  projects).  No  new  202/ 
162  projects  will  be  funded,  and  all 
existing  202/162  projects  have  closed  or 
have  been  converted  to  capital  advances 
under  part  890.  Fourth,  this  rule  will 
also  remove  other  definitions  and 
provisions  from  part  885  that  are  merely 
explanatory  or  duplicative.  Lastly,  this 
rule  moves  the  remaining  provisions 
from  part  885  to  subpart  E  of  the  new 
streamlined  regulations  for  the 
supportive  housing  programs. 


B.  June  12, 1991  Interim  Rules 

On  June  12, 1991,  HUD  published  in 
the  Federal  Register  two  interim  rules, 
one  for  the  Section  202  Program  of 
Supportive  Housing  for  the  Elderly  (56 
FR  27104)  and  one  for  the  Section  811 
Program  of  Supportive  Housing  for 
Persons  with  Disabilities  (56  FR  27070). 
The  interim  rule  for  the  Section  202 
Program  (56  FR  27104)  provided  for  the 
continued  applicability  of  part  885  to 
projects  for  which  Section  202  loan 
reservations  had  been  made  in  fiscal 
year  (FY)  1990  and  prior  years,  and  to 
add  part  889  establishing  the  new 
Section  202  Program  of  Supportive 
Housing  for  the  Elderly  and  enabling  FY 
1991  funding  for  the  program.  The 
interim  rule  for  the  Section  811  Program 
(56  FR  27070)  added  a  new  part  890 
establishing  the  new  program  for 
persons  with  disabilities.  These  two 
interim  rules  contained  very  similar 
provisions.  As  stated  in  the  preambles 
to  both  rules  (56  FR  27070,  27104),  HUD 
intended  to  establish  additional 
requirements  for  the  supportive  housing 
programs  in  separate  rules. 

HUD  received  19  comments  on  the 
interim  rule  for  the  Section  202 
Program,  and  24  comments  on  the 
interim  rule  for  the  Section  811 
Program.  HUD  responded  to  some 
objections  raised  by  commenters  by 
changing  the  program  requirements  in 
the  subsequent  interim  rules  discussed 
below.  The  following  discussion 
summarizes  the  other  comments  and 
provides  HUD’s  responses  to  those 
comments. 

1.  Definition  of  “Acquisition” 

One  commenter  objected  to  the 
definition  of  “acquisition”  in  the 
interim  rule  for  the  Section  811  Program 
(§  890.105  of  the  interim  rule;  §  891.305 
of  this  final  rule).  This  definition 
provides  that  property  other  than  from 
the  Resolution  Trust  Corporation  (RTC) 
is  only  eligible  for  acquisition  if  at  least 
three  years  have  elapsed  from  the 
completion  of  the  project  or  the 
beginning  of  occupancy  to  the  date  of 
application.  The  commenter  argued  that 
HUD  should  eliminate  this  limitation, 
since  it  is  beyond  the  intent  of  the 
statute  and  it  denies  the  opportunity  for 
acquisition  of  newer  properties  except 
through  the  RTC. 

HUD  Response:  HUD  agrees  and  is 
removing  the  three  year  requirement. 
Furthermore,  HUD  is  removing  the 
prohibition  against  acquiring  property 
to  use  as  independent  living  facilities. 
Previously,  acquisition  without 
rehabilitation  was  limited  to  group 
homes  and  property  from  the  Resolution 
Trust  Corporation. 
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2.  Definition  of  “Independent  Living 
Facility” 

Three  commenters  objected  to  the 
definition  of  “independent  living 
facility”  in  §  890.105  of  the  interim  rule 
for  the  Section  811  Program.  The 
definition  limits  projects  for  persons 
with  chronic  mental  illness  to  . 
occupancy  by  20  such  persons.  The 
commenters  argued  that  the  statutory 
definition  allows  24  persons,  and  makes 
no  distinction  between  persons  with 
chronic  mental  illness  and  other 
persons  with  disabilities.  Some  of  the 
commenters  argued  that  such  a 
distinction  by  HUD  is  a  violation  of  the 
Fair  Housing  Act  and  section  504  of  the 
Rehabilitation  Act  of  1973.  One  of  the 
commenters  also  objected  to  allowing 
projects  up  to  40  persons,  arguing  that 
this  is  an  “inappropriately  large  upper 
limit”  that  will  result  in  the  segregation 
of  persons  with  disabilities.  However, 
the  other  commenter  argued  that  the 
smaller  number  of  persons  permitted  in 
facilities  for  persons  with  chronic 
mental  illness  will  increase  costs  and 
make  it  more  difficult  to  develop  such 
facilities  in  large  urban  areas. 

HUD  Response:  Congress  originally 
set  the  project  size  limit  for  independent 
living  facilities  at  20  persons.  Although 
an  amendment  to  the  statute  increased 
the  project  size  limit  to  24  persons  (Pub. 
L.  102-27;  approved  April  10, 1991)  (42 
U.S.C.  8013(k)(4)),  HUD  chose  to  retain 
the  20  person  limit  for  independent 
living  facilities  for  persons  with  chronic 
mental  illness.  In  FYs  1993, 1994,  and 
1995,  however,  HUD  decided  that  the 
project  size  limit  for  independent  living 
facilities  would  be  24  persons  regardless 
of  the  disabled  population  being  served. 
HUD  intends  to  retain  this  limit  in 
future  funding  cycles.  In  response  to  the 
commenter  who  objected  to  allowing 
projects  up  to  40  persons,  HUD  intends 
to  remove  the  upper  limit  on  exceptions 
to  the  project  size  limits  in  the  next 
Notice  of  Funding  Availability  to  allow 
this  determination  to  be  made  at  the 
local  level. 

3.  Definition  of  “Person  With 
Disabilities” 

One  commenter  objected  to  the 
definition  of  “person  with  disabilities” 
in  the  interim  rule  for  the  Section  811 
Program  (§890.105  of  the  interim  rule; 

§  891.305  of  this  final  rule),  which 
excludes  persons  whose  sole 
impairment  is  alcoholism  or  drug 
addiction.  This  commenter  argued  that 
this  definition  is  contrary  to  the  Fair 
Housing  Act,  which  protects  persons 
disabled  by  alcoholism  or  substance 
abuse  (although  not  those  who  currently 


and  illegally  us^r  are  addicted  to 
controlled  substances). 

HUD  Response:  HUD  has  consistently 
used  a  definition  of  “person  with 
disabilities”  for  the  Section  811  Program 
and  its  predecessor,  the  Section  202 
Program,  that  excludes  persons  whose 
sole  impairment  is  alcoholism  or  drug 
addiction.  In  other  words,  drug  or 
alcohol  addiction  alone  is  not  a 
qualifying  condition  for  occupancy  in 
Section  811  housing.  Alcohol  or  drug 
addiction  would  not  disqualify  a 
person,  however,  as  long  as  the  person 
meets  the  required  three-pronged  test 
for  eligibility  as  a  person  with  a 
disability  (i.e.,  physical,  mental,  or 
emotional  impairment  is  of  long- 
continued  and  indefinite  duration,  the 
impairment  substantially  impedes  the 
person’s  ability  to  live  independently, 
and  the  person’s  ability  to  live 
independently  could  he  improved  by 
more  suitable  housing  conditions). 

4.  Definition  of  “Sponsor”;  Prohibited 
Relationships 

One  commenter  suggested  that  the 
regulations  for  these  programs  be 
changed  to  allow  management  contracts 
between  the  Owner  and  the  Sponsor  or 
its  nonprofit  afiiliate  or  wholly-owned 
for-profit  subsidiary.  This  commenter, 
who  sponsors  Section  202  and  Section 
811  projects,  asserts  that  the  for-profit 
nature  of  its  subsidiary  has  meant  that 
the  housing  needs  of  more  people  are 
fulfilled,  since  the  net  profits  of  the 
subsidiary  go  back  into  the  nonprofit 
Sponsor. 

This  commenter  also  objects  to  the 
provisions  in  the  interim  rules  that  no 
officer  or  director  of  the  Sponsor  is 
permitted  to  have  any  financial  interest 
in  any  contract  with  the  Owner  in 
connection  with  the  rendition  of 
services.  This  commenter  describes  a 
situation  in  which  the  Owner’s  attorney 
is  also  an  unpaid  board  member.  This 
arrangement  is  desirable  because  it 
allows  the  organizations  to  take 
advantage  of  the  attorney’s  unique 
expertise.  However,  imder  the  definition 
of  “Sponsor,”  the  attorney’s  fees  can  no 
longer  be  paid  from  project  funds. 

Another  commenter  asserted  that 
these  regulations  make  it  virtually 
impossible  for  Sponsors  to  pay  for 
project  management  costs,  eliminating 
the  benefits  of  repeat  participation  by 
experienced  nonprofit  developers. 
Specifically,  this  commenter  suggests 
that  HUD  allow  Sponsors  to  receive 
consultant  fees,  so  that  qualified 
Sponsors  that  perform  such  services  can 
be  compensate  accordingly. 

HUD  Response:  The  handbooks  for 
the  Section  202  and  Section  811 
Programs  provide  exceptions  to  these 


provisions  by  permitting  the  Sponsor  or 
its  nonprofit  affiliate  to  contract  for  a  fee 
with  the  Owner  to  provide  management 
services  and/or  supportive  services. 
Furthermore,  attorney’s  fees  can  be  paid 
from  project  funds,  unless  the  attorney 
is  an  officer  or  board  member  of  the 
Sponsor  or  Owner.  The  same  restriction 
that  applies  to  other  development  team 
meml^rs  also  applies  to  attorneys.  As 
part  of  HUD’s  efforts  to  simplify  the 
Section  202/811  development  process, 
this  rule  eliminates  the  housing 
consultant’s  fee  in  lieu  of  a  developer’s 
fee  from  which  the  Owner  can  jiay  the 
Sponsor  for  consulting  services. 

5.  Project  Standards  for  Group  Homes 

With  regard  to  §  890.210(b)  of  the 
interim  rule  for  the  Section  811  Program 
(§  891.310(a)  of  this  final  rule),  one 
commenter  remarked  that  it  may  be 
impossible  to  meet  the  space  per 
resident  requirements  within  the 
development  cost  limits.  Another 
commenter  requested  clarification  on 
the  provision  requiring  that  a  project 
involving  acquisition  comply  with 
applicable  State  requirements.  In  the 
absence  of  such  requirements,  the 
project  must  comply  with  standards  as 
described  in  the  interim  rule 
(§  890.210(b)  of  the  interim  rule; 

§  891.310(a)  of  this  final  rule).  This 
commenter  asked  whether  HUD’s 
standards  apply  if  they  are  greater  than 
the  State’s  standards,  and  if  so  this 
commenter  requested  HUD  to  state  this 
clearly  in  the  regulations.  The 
commenter  also  requested  HUD  to  state 
clearly  that  in  no  case  must  a  project 
comply  with  State  standards  in 
violation  of  the  Fair  Housing  Act. 

HUD  Response:  During  the  past  five 
years  of  program  operation,  HUD  is  not 
aware  of  Sponsors  having  difficulty  in 
meeting  the  space  per  resident 
requirements  within  the  development 
cost  limits.  In  the  near  future,  HUD  will 
be  closely  examining  the  development 
cost  limits  to  ensure  that  they  are 
reflective  of  their  respective  localities. 
Previously,  if  the  fimd  reservation  was 
not  adequate  to  support  the 
development  of  the  project,  an 
amendment  to  the  fund  reservation 
would  be  made  for  HUD-approved 
expenses  up  to  the  maximum  amount 
allowable.  Although  there  will  still  be 
amendments  to  the  fund  reservation, 
with  this  final  rule,  amendments  will  be 
available  only  after  initial  closing.  In 
response  to  the  commenter  asking  for 
clarification  regarding  whether  HUD’s 
standards  apply  to  acquisition  projects 
if  they  are  greater  than  applicable  State 
requirements,  §  891.310  of  this  final  rule 
requires  that  the  project  at  least  meet 
applicable  State  requirements  if  they 
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exist,  and  if  they  do  not,  the  project 
must  meet  the  HUD  requirements.  The 
purpose  of  this  provision  is  to  permit 
flexibility  in  the  group  home  standards 
when  complying  with  the  HUD 
requirements  may  prove  to  be  cost 
prohibitive.  In  regard  to  the  request 
from  the  same  commenter  for  a 
statement  that  in  no  case  must  a  project 
comply  with  State  standards  in 
violation  of  the  Fair  Housing  Act,  HUD 
feels  that  such  a  statement  is 
unnecessary  since  participation  in  the 
program  requires  a  Sponsor  to  certify 
that  it  will  comply  with  the 
requirements  of  the  Fair  Housing  Act 
and  implementing  regulations. 

6.  Limits  on  Number  of  Units 

Three  commenters  objected  to  the 
provision  of  the  interim  rule  for  the 
Section  202  Program  limiting  to  10 
percent  of  the  national  allocation  the 
munber  of  units  for  which  national 
organizations  can  apply  (§  889.215  of 
the  interim  rule;  §  891.215  of  this  final 
rule).  The  commenters  argued  that  this 
limitation  is  arbitrary,  not  required  by 
statute,  and  contrary  to  the  goal  of 
producing  the  highest  quality  housing. 
Applications  should  be  funded  on  merit 
and  local  need.  One  commenter 
suggested  that  if  limits  are  absolutely 
necessary,  this  section  should  be  revised 
so  that  the  limit  only  applies  if  there  are 
at  least  10,000  units  being  allocated  for 
the  program  that  year.  Furthermore, 
HUD  should  base  the  limits  on  the 
number  of  units  awarded,  rather  than 
the  number  of  imits  for  which  the 
Sponsor  is  applying.  Finally,  HUD 
should  waive  this  requirement  if  there 
are  no  suitable  competing  applicants  in 
a  particular  region. 

HUD  Response:  The  limit  on  the 
number  of  Section  202  units  for  which 
national  organizations  can  apply  was 
established  to  ensure  that  organizations 
that  are  not  national  in  scope  would 
have  a  more  equitable  opportunity  to 
participate  in  the  program.  Contrary  to 
the  opinion  of  the  commenter, 
applications  are  funded  based  on  merit 
and  local  need.  However,  without  a 
limit  on  the  number  of  units  that 
national  organizations  can  apply  for, 
these  organizations  have  a  competitive 
edge  over  qualified  non-national 
organizations.  This  results  in  a  possible 
tendency  to  dominate  the  program. 
Althou^  HUD  intends  to  continue 
placing  a  limit  on  the  munber  of  Section 
202  imits  a  national  organization  can 
apply  for,  the  requirement  will  be  in  the 
Notice  of  Funding  Availability 
published  in  the  Federal  Register  once 
Congress  appropriates  Section  202 
funds  to  HUD.  Therefore,  this  final  rule 
deletes  the  limit  fivm  the  regulations. 


7.  Project  Eligibility  aq^Size  Limits 

Seven  commenters  requested 
additional  guidance  with  regard  to  the 
interim  rule  for  the  Section  811 
Program,  under  which  eligible  projects 
include  dwelling  units  in  multifamily 
housing  developments,  condominiums, 
and  cooperatives  (§  890.215(a)(3)  of  the 
interim  rule).  These  commenters  argued 
that  one  of  the  core  goals  of  the  National 
Affordable  Housing  Act  was  to  expand 
available  housing  options  beyond  group 
homes  and  independent  living  facilities. 
Therefore,  HUD  should  provide 
guidance  as  to  the  applicability  of  the 
requirements  of  each  section  of  the 
interim  rule  to  the  newly  available 
options.  One  commenter  specifically 
asked  for  guidance  with  regard  to  limits 
on  the  number  of  dwelling  units  within 
multifamily  developments  and  limits  on 
the  number  of  persons  who  may  reside 
in  such  units. 

Another  commenter  suggested  that,  in 
order  to  encourage  independent  and 
integrated  housing  for  persons  with 
disabilities,  the  regulations  should  not 
require  the  Sponsor  to  notify  the 
municipality  in  the  case  of  acquisition 
of  individual  dwelling  units  in 
multifamily  developments, 
condominiums,  and  cooperatives. 

Three  commenters  suggested  that 
HUD  develop  strict  guidelines  for 
waiving  the  project  size  limits  of  the 
Section  811  rule  (§  890.215(c)  of  the 
interim  rule).  Several  commenters 
asserted  that  allowing  the  development 
of  larger  facilities  through  a  waiver  of 
the  size  limits  is  contrary  to  the  goal  of 
providing  quality  services  and  an 
integrated  living  environment.  The 
other  commenter  suggested  that  HUD 
require  Sponsors  to  demonstrate 
thoroughly  the  necessity  for  such  an 
exception  to  the  size  limits.  For 
instance,  HUD  should  require  the 
Sponsor  to  demonstrate  that  there  is  no 
other  residential  site  wi.thin  a 
reasonable  distance  that  would  make  a 
smaller  project  feasible.  However,  one 
commenter  argued  that  rather  thqn 
making  these  waivers  harder  to  obtain, 
HUD  should  make  them  easier  to  obtain 
by  expediting  its  review  and  approval  of 
such  waivers. 

HUD  Response:  In  response  to  the 
seven  commenters  that  requested 
guidance  as  to  the  applicability  of  each 
section  of  the  interim  rule  to  the  newly 
available  options  of  dwelling  imits  in 
multifamily  housing  developments, 
condominiums,  and  cooperatives,  HUD 
has  determined  that  detailed 
information  concerning  these  housing 
options  would  be  more  appropriate  in  a 
handbook  and  intends  to  issue  a  revised 
handbook  in  the  near  future. 


In  response  to  the  commenter  that 
suggested  that  the  Sponsor  not  be 
required  to  notify  the  municipality 
when  acquiring  dwelling  units  in 
multifamily  developments, 
condominiums,  and  cooperatives  in 
order  to  encourage  independent  and 
integrated  housing  for  persons  with 
disabilities,  HUD  does  not  find  that 
notifying  the  municipality  will  have  any 
negative  impact  on  integrating  persons 
with  disabilities.  The  units  will  be 
dispersed  within  the  structure  and  thus 
will  be  difficult  to  identify  as  housing 
for  disabled  persons. 

In  response  to  the  comments  on 
exceptions  to  project  size  limits,  HUD 
has  decided  to  eliminate  from  the 
regulation  the  section  on  project  size 
liipits  and  exceptions.  This  information 
will  appear  in  the  annual  Notice  of 
Funding  Availability  (NOFA).  However, 
since  HUD  published  the  last  interim 
rule,  HUD  has  expanded  the  criteria 
required  for  Sponsors  to  request  a 
waiver  of  the  project  size  limits  by 
adding  that  the  Sponsor  must 
demonstrate  why  the  site  was  selected, 
as  well  as  how  the  size  of  the  project  is 
consistent  with  State  and/or  local 
policies  governing  similar  facilities  for 
the  proposed  population.  Furthermore, 
HUD  intends  to  remove  the  upper  limits 
on  the  number  of  units  that  can  be 
requested  so  that  the  size  of  the  project 
can  be  determined  more  appropriately 
at  the  local  level. 

8.  Design  and  Cost  Standards 

This  provision  of  the  interim  rules 
(§  891.120(c)  of  this  final  rule)  provided 
that  HUD  would  not  fund  certain 
amenities,  such  as  washers  and  dryers 
in  individual  units.  One  commenter 
objected,  arguing  that  easily  accessible 
washers  and  dryers  do  not  represent 
excessive  costs,  but  rather  are  especially 
important  for  older  and  firailer  persons. 
This  commenter  also  noted  that  the 
failure  to  provide  individual  laundry 
facilities  may  increase  service  costs  for 
those  unable  to  carry  their  laundry  to 
distant  facilities.  Several  other 
commenters  remarked  that  features  such 
as  washers  and  dryers  are  considered 
standard  features  in  most  new  housing 
today,  and  many  of  the  excluded 
amenities  can  materially  contribute  to 
the  independence  of  a  person  with 
disabilities.  These  commenters  argued 
that  Sponsors  should  be  allowed  to 
provide  these  amenities  if  they  can  do 
so  within  the  cost  limits. 

HUD  Response:  Section  202  and 
Section  811  projects  must  be  modest  in 
design.  Therefore,  there  are  certain 
amenities  such  as  atriums,  bowling 
alleys,  and  swimming  pools,  that  are 
considered  excessive  and  are  not 
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eligible  to  be  paid  for  out  of  the  capital 
advance  (§  891.120(c)).  However,  there 
is  no  prohibition  against  the  Sponsor 
including  certain  excess  amenities  as 
long  as  they  pay  for  them  from  other 
sources. 

One  commenter  also  objected  to 
§  890.220(b)  in  the  interim  rule  for  the 
Section  811  Program,  which  provides 
that  HUD  will  establish  limits  on  unit 
sizes  and  number  of  bathrooms  for 
independent  living  facilities.  This 
commenter  remarked  that  such 
specifications  have  caused  costly  delays 
in  construction,  and  that  HUD  should  be 
more  flexible  and  result-oriented.  HUD 
should  focus  on  enforcing  the 
development  cost  limits  and  the 
incentives  for  savings,  as  well  as  the 
minimum  construction  and  space 
standards,  rather  than  on  design  and 
cost  standards. 

HUD  Response:  If  the  project  is  to  be 
newly  constructed  and  designed  from 
the  beginning  according  to  the 
maximum  unit  sizes  and  number  of 
bathrooms,  HUD  disagrees  with  the 
commenter  that  this  requirement  could 
cause  costly  delays  in  construction.  If 
the  project  is  to  be  rehabilitated,  there 
is  flexibility  in  meeting  this  requirement 
when  complying  with  the  limitations 
would  he  too  costly.  Also,  if  the  Sponsor 
can  develop  the  project  with  larger  sized 
units  and  more  bathrooms  within  the 
appropriate  development  cost  limit  the 
Sponsor  is  permitted  to  do  so.  The 
Sponsor  can  also  pay  for  the  extra  space 
and  the  associated  operating  cost  with 
funds  from  other  sources.  The  reference 
to  unit  size  and  number  of  bathrooms 
for  independent  living  facilities  will  be 
in  the  handbook  and  not  in  the 
regulation. 

9.  Site  and  Neighborhood  Standards 

Two  commenters  objected  to  the 
provision  of  the  interim  rule  for  the 
Section  811  Program  (§  890.230(g)  of  the 
interim  rule;  §  891.320(b)  of  this  Rnal 
rule)  that  prohibits  developing  projects 
adjacent  to  certain  types  of  facilities, 
such  as  schools  or  other  housing 
primarily  for  persons  with  disabilities. 
One  of  these  commenters  argued  that 
persons  with  disabilities  might  need  to 
be  close  to  such  supportive  services, 
and  developing  a  project  on  a  site  near 
such  services  would  decrease  the  cost  of 
service  delivery.  This  commenter  noted 
that  HUD  considers  the  proximity  or 
accessibility  of  such  services  as  a 
selection  criterion  for  funding 
(§  890.300(c)(6)(i)(A)  of  the  interim 
rule).  The  other  commenter  warned  that 
this  requirement  contradicts  the  Fair 
Housing  Amendments  Act  of  1988,  and 
that  it  fuels  potential  community 
opposition  by  allowing  opponents  to 


protest  that  their  area  is  “concentrated” 
with  other  facilities  for  persons  with 
disabilities. 

HUD  Response:  HUD  has  determined 
that  the  location  of  the  project  should  be 
decided  at  the  local  level,  and  therefore 
has  relaxed  the  requirement  in 
§  891.320(b)  of  this  final  rule  by 
indicating  that  projects  “should”  rather 
than  “must”  be  located  in 
neighborhoods  where  other  family 
housing  is  located,  and  “should  not” 
rather  than  “may  not”  be  located 
adjacent  to  certain  facilities.  However, 
the  statute  still  prohibits  more  than  one 
group  home  from  being  located  on  one 
site,  as  well  as  a  group  home  firom  being 
located  on  a  site  contiguous  to  another 
site  containing  such  a  home. 

10.  E)evelopment  Cost  Limits 

HUD  received  many  comments  on 
this  provision  of  both  interim  rules.  One 
commenter  remarked  that  the 
development  cost  limits  are  “woefully 
inadequate.”  Three  commenters 
objected  to  the  calculation  of  the 
development  cost  Umits  under  the 
interim  rules.  These  commenters 
asserted  that  HUD  offices  are  instructed 
not  to  add  an  additional  10  percent  for 
Costs  Not  Attributable,  and  this  will 
result  in  lower  maximum  cost  limits. 
They  reminded  HUD  to  ensure  that  the 
High  Cost  Factors  are  truly  reflective  of 
costs  in  the  area,  as  is  required  by  the 
conference  report  on  the  National 
Affordable  Housing  Act. 

Three  commenters  objected  to  the 
development  cost  limits  for  the 
acquisition  without  rehabilitation  of 
properties  from  the  Resolution  Trust 
Corporation  (RTC).  The  interim  rules 
provided  that  in  the  case  of  RTC 
properties  that  require  no  rehabilitation, 
the  cost  limits  are  reduced  to  85  percent 
of  the  limits  listed  in  the  rule.  These 
commenters  asserted  that  there  is  no 
statutory  basis  for  this  reduction  and 
that  the  reduction  will  effectively 
eliminate  these  properties  as  viable 
options. 

Five  commenters  remarked  that  the 
interim  rule  for  the  Section  811  Program 
provides  no  guidance  on  development 
cost  limits  for  dwelling  units  in 
multifamily  housing,  condominiums,  or 
cooperatives. 

HUD  Response:  HUD  will  review  the 
development  cost  limits,  which  have 
been  deleted  from  this  final  rule,  to 
ensure  that  they  adequately  reflect  the 
cost  of  developing  similar  housing  in 
the  locality.  HUD  will  establish  the 
development  cost  limits  and  all  future 
changes  to  them  through  a  notice  in  the 
Federal  Register. 

Although  there  is  no  statutory  basis 
for  the  lower  development  cost  limit  for 


properties  acquired  ftt>m  the  RTC  that 
will  not  need  any  rehabilitation,  the  85 
percent  limit  is  justified  since  properties 
can  be  obtained  less  expensively  from 
the  RTC  than  they  can  finm  the  private 
market. 

The  reason  that  the  interim  rule  for 
the  Section  811  Program  did  not  provide 
guidance  on  development  cost  fimits  for 
dwelling  units  in  multifamily  housing, 
condominiums,  or  cooperatives  is  that 
these  housing  types  are  considered 
independent  living  units,  and  therefore 
would  use  the  appropriate  development 
cost  limit  based  upon  the  number  and 
size  of  the  units  and  whether  or  not  the 
structure  has  an  elevator. 

In  this  section  (§  891.140  of  this  final 
rule),  HUD  has  provided  incentives  for 
savings  by  providing  that  Owners  whose 
actual  development  costs  are  less  than 
the  initial  fund  reservation  for  the 
capital  advance  will  retain  50  percent  of 
this  savings  in  their  Replacement 
Reserve  Account.  The  Owner  will  retain 
75  percent  of  this  savings  by  adding 
energy  efficiency  features.  One 
commenter  ask^  for  further  details 
concerning  which  enqrgy  efficiency 
features  will  satisfy  this  incentive. 

Six  commenters  remarked  on  the 
retention  of  the  savings  in  the 
Replacement  Reserve  Account,  the 
funds  in  which  may  only  be  used  for 
repairs  or  replacements  in  or  capital 
improvements  of  the  project.  These 
commenters  requested  that  HUD 
provide  greater  flexibility  in  the  use  of 
these  savings.  The  commenters 
suggested  HUD  change  the  regulations 
in  one  of  the  following  ways:  relax  the 
requirements  for  the  use  of  at  least  a 
portion  of  the  funds  in  the  Replacement 
Reserve  Account;  retain  the  funds  in  the 
Residual  Receipts  Accoimt;  or  split  the 
funds  between  the  two  accounts,  so  that 
the  funds  can  be  used  for  resident 
services  after  all  repair  needs  have  been 
met.  One  commenter  further 
recommended  that  HDD’s  share  of  the 
savings  should  be  placed  in  a  special 
account  to  provide  needed  repairs  and 
modernization  for  those  Section  202 
projects  with  no  reserves  on  which  to 
draw. 

HUD  Response:  HUD  will  give  further 
details  concerning  which  energy 
efficiency  features  will  satisfy  the 
incentive  to  retain  75  percent  of  the 
savings  in  the  program  handbook. 

In  response  to  the  request  that  HUD 
allow  more  flexibility  in  the  use  of  the 
savings,  HUD  believes  that  the 
appropriate  account  for  any  savings 
received  is  the  Replacement  Reserve 
Account  since  there  are  no  other  funds 
provided  for  needed  repairs  and 
maintenance.  The  Residual  Receipts 
Account  is  used  for  other  purposes.  The 
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statute  specifically  states  that  if  there 
are  savings,  HUD  retains  50  percent;  it 
does  not  permit  HUD’s  share  to  be 
folded  back  into  the  project. 

11.  Term  of  Commitment 

Two  commenters  expressed  concern 
that  although  HUD  requires  that  housing 
assisted  under  both  programs  remain 
available  to  very  low-income  elderly 
persons  and  persons  with  disabilities  for 
40  years  (480  months),  the  initial 
contract  for  project  rental  assistance 
shall  be  for  240  months,  with  an 
extension  of  not  less  than  60  months. 
This  commenter  suggests  that  the 
regulations  provide  for  contract 
extensions  for  not  less  than  240  months, 
since  rental  assistance  will  be  required 
in  order  to  ensure  the  housing  is 
available. 

HUD  Response:  HUD  recognizes  that 
project  rental  assistance  funds  will  be 
necessary  to  keep  the  Section  202  and 
Section  811  projects  viable  for  40  years. 
However,  in  these  times  of  uncertainty 
and  extreme  budget  constraints,  HUD  is 
unable  to  extend  contracts  for  project 
rental  assistance  fqjr  an  additional  240 
months.  In  fact,  in  the  FY  1995  funding 
cycle,  HUD  was  permitted  to  reserve 
project  rental  assistance  contract  (PRAC) 
funds  for  only  60  months  as  opposed  to 
the  usual  240  months.  HUD  will  do  all 
it  can  to  assure  that  residents  of  Section 
202  and  Section  811  housing  will 
continue  to  receive  rental  assistance  as 
long  as  they  remain  eligible. 

12.  Other  Financing  Sources 

Two  commenters  remarked  on  HUD’s 
statement  in  the  preamble  to  the  interim 
rule  for  the  Section  202  Program  (56  FR 
27105)  that  HUD  would  generally  not 
accept  borrowed  fiinds  from  other 
soiuces.  These  commenters  suggested 
that  HUD  remove  this  limitation  and 
allow  Owners  to  use  such  funds,  since 
Congress  intended  to  encourage  mixed 
financing  (17  U.S.C.  1701q(h)(6)).  One 
commenter  suggested  that  local  HUD 
offices  have  the  ability  to  approve  such 
loans,  especially  “soft  loans”  or  secured 
grants  to  ensure  program  compliance, 
and  that  the  regulations  should  set 
general  parameters  on  the  loan  terms. 

HUD  Response:  Owners  are  permitted 
to  use  borrowed  funds  from  other 
sources  in  the  case  of  secondary 
financing.  Field  offices  must  review  ^ 
requests  for  approval  of  secondary 
financing,  and  provided  the  documents 
meet  Hlffi)  requirements,  they  will  be 
approved. 

13.  Owner  Deposit  (Minimum  Capital 
Investment) 

HUD  received  many  comments  on 
this  provision  of  both  interim  rules 


(§  891.145  of  this  final  rule).  These 
commenters  remarked  that  this  deposit 
requirement  is  a  serious  financial 
burden.  The  commenters  further 
expressed  concern  that  this  provision 
penalizes  Sponsors  for  delays  that  are 
often  beyond  the  Sponsors’  control  or 
even  HUD-related.  Other  delays  are 
caused  by  having  to  obtain  municipal 
approval,  conduct  archeological 
investigations,  examine  subsurface 
conditions  for  toxic  leaks,  conduct 
public  hearings,  and  obtain  a  building 
permit. 

The  commenters  offered  several 
suggestions.  One  commenter  suggested 
that  HUD  adopt  an  approval  process 
that  is  more  decentralized,  more 
flexible,  and  result-oriented.  Another 
commenter  suggested  that  HUD  should 
return  the  deposit  once  the  project  has 
closed  and  project  viability  is  assured; 
such  a  provision  would  allow  Sponsors 
to  use  the  experience  gained  in  previous 
projects  in  the  development  of 
subsequent  projects.  Another 
•commenter  suggested  that  HUD  should 
treat  the  18-month  and  6-month  time 
periods  as  targets,  giving  local  offices 
the  permission  to  extend  the  time 
periods  based  on  determinations  of 
individual  circumstances.  Two 
commenters  suggested  that  any 
processing  time  by  HUD  offices  in 
excess  of  the  recommended  times 
should  be  credited  to  the  Sponsor  as  an 
extension.  Another  commenter 
suggested  that  if  HUD  is  responsible  for 
delaying  the  final  closing  beyond  the  6- 
month  time  period  (plus  a  2-month 
extension),  then  HUD  should  return  the 
full  balance  remaining  in  the  Minimum 
Capital  Investment.  Finally,  one 
commenter  suggested  that  the  funds  that 
are  returned  should  be  placed  in  either 
the  Replacement  Reserve  or  Residual 
Receipts  Accounts,  at  the  Sponsor’s 
option. 

HUD  Response:  Although  HUD 
appreciates  the  recommendations,  HUD 
established  the  policies  regarding  the 
Minimum  Capital  Investment  to  provide 
an  incentive  for  Owners  to  reach  final 
closing  early,  and  so  far  the  policies  are 
working.  Therefore,  HUD  will  not  make 
any  changes  to  these  policies  at  this 
time. 

14.  Provision  of  Services 

HUD  received  one  comment 
requesting  clarification  on  the  provision 
in  §  889.260(b)(3)  of  the  interim  rule  for 
the  Section  202  Program  (§  891.225  of 
this  final  rule)  regarding  the  $15  per 
unit  per  month  service  cost  allowance. 
This  commenter  inquired  whether  the 
funding  for  the  service  coordinator  is 
different  from  or  included  in  this  $15 
per  unit  per  month  service  allowance. 


Three  commenters  expressed  concern 
that  $15  may  be  an  insufficient  service 
allowance  for  firail  elderly  persons.  One 
of  these  commenters  suggested  that 
more  money  be  allocated  for  service 
subsidies.  The  other  commenter 
suggested  that  HUD  revise  the  dollar 
amount  if  it  should  prove  to  be 
insufficient,  and  at  least  annually  to 
reflect  the  changing  cost  of  services.  The 
third  commenter  recommended  that  a 
copayment  by  the  tenant  receiving  the 
service  should  only  be  voluntary;  since 
these  tenants  will  have  low  incomes, 
they  may  not  have  sufficient  funds  for 
all  their  needs. 

Two  commenters  encouraged  HUD  to 
allow  a  $15  per  unit  operating  cost 
under  the  Section  811  Program  as  well 
as  under  the  Section  202  Program,  since 
operating  costs  for  housing  for  persons 
with  disabilities  may  often  be  equal  to 
or  greater  than  those  for  elderly  persons. 

HUD  Response:  The  funding  sources 
for  service  coordinators  and  the  $15  per 
unit  per  month  service  allowance  are 
separate.  The  amount  of  $15  per  unit 
per  month  was  determined  based  upon 
HUD’s  experience  with  the  Congregate 
Housing  Services  Program.  At  this  time 
HUD  has  not  had  sufficient  experience 
with  the  service  allowance  in  the 
Section  202  Program  to  determine 
whether  the  amount  of  $15  per  unit  per 
month  is  sufficient.  The  Section  811 
statute  does  not  provide  for  any  HUD 
funding  for  supportive  services. 

15.  Service  Coordinator  Funds  in 
Housing  for  Frail  Elderly  Persons 

Several  commenters  objected  to 
HUD’s  decision  that  the  only 
developments  that  can  receive  sei-vice 
coordinator  funding  under  the  Section 
202  Program  are  those  in  which  more 
than  50  percent  of  the  residents  are 
“frail.”  First,  as  one  commenter 
asserted,  the  service  coordinator  is 
instrumental  in  assessing  clients  to 
determine  frailty.  Further,  another 
commenter  cited  surveys  indicating  that 
approximately  25  percent  of  the 
residents  in  subsidized  senior  housing 
will  require  services.  Requiring  twice 
that  nimiber  of  firail  elderly  tenants  will 
overwhelm  management,  even  with  a 
service  coordinator.  It  will  also  lead  to 
an  undesirable  balance  of  “well  to  firail” 
residents.  The  commenters  argued  that 
service  coordinators  are  essential  to 
every  development,  and  therefore  HUD 
should  provide  service  coordinator 
funds  for  all  developments  regardless  of 
the  number  of  “firail”  elderly  tenants. 

One  commenter  expressed  concern 
regarding  the  assessment  of  the 
occupants’  abilities  (with  regard  to  the 
“activities  of  daily  living”)  at  the  time 
the  Sponsor  is  developing  its  supportive 
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services  plan  and  the  rest  of  its 
application.  According  to  the 
nondiscrimination  requirements,  such 
as  section  504  of  the  Rehabilitation  Act 
of  1973  and  the  Americans  with 
Disabilities  Act,  this  commenter  asserts 
that  it  will  be  legally  impossible  to  make 
such  determinations  in  advance.  The 
commenter  suggested  that  HUD  require 
a  statement  from  the  Sponsor  certifying 
its  intent  to  assess  the  physical 
characteristics  and  abilities  of  the 
tenants  following  initial  rent-up.  At  that 
time  the  Sponsor  would  have  a  clear 
idea  of  the  number  of  tenants  needing 
services  and  how  to  deliver  those 
services. 

HUD  Response:  In  response  to  the 
objection  that  only  projects  with  at  least 
50  percent  frail  elderly  persons  are 
eligible  for  service  coordinator  funding, 
the  actual  requirement  is  that  projects 
principally  serving  the  frail  elderly  are 
eligible  for  service  coordinator  funding. 
Limited  funds  should  be  provided 
where  there  is  the  most  need.  In  other 
projects  that  do  not  qualify  for  service 
coordinator  funding,  management 
assumes  many  of  the  same  functions  as 
a  service  coordinator. 

The  requirement  to  assess  occupants’ 
abilities  with  regard  to  the  activities  of 
daily  living  at  the  time  the  Sponsor  is 
developing  its  supportive  services  plan 
and  application  does  not  violate  section 
504  or  the  Americans  with  Disabilities 
Act  because  the  requirement  is  to  assess 
in  general  the  abilities  of  potential 
occupants  from  the  general  population. 

16.  Housing  Only  Independent  Persons 

With  regard  to  the  elderly  program, 
one  commenter  objected  that  HUD  has 
created  a  loophole  by  allowing  Sponsors 
to  provide  no  supportive  services  by 
housing  alt  fully  independent  persons. 
This  commenter  cited  a  draft  of  HUD’s 
training  materials  providing  that  “if  the 
applicant  is  not  going  to  provide 
services,  it  only  needs  to  justify  market 
demand  for  fully  independent  elderly.” 
The  commenter  argued  that  this  may 
violate  section  504  of  the  Rehabilitation 
Act  of  1973,  and  it  is  contrary  to  the 
purpose  of  the  Section  202  Program. 

The  commenter  suggested  that  HUD 
require  all  Sponsors  to  anticipate 
housing  some  elderly  persons  requiring 
services  and  to  plan  for  the  delivery  of 
such  services. 

HUD  Response:  At  the  outset,  a 
Sponsor  may  serve  all  fully  independent 
elderly  people.  However,  eventually 
many  occupants  will  require  services  as 
they  get  older.  Sponsors  proposing  to 
serve  all  fully  independent  elderly 
people  initially  must  describe  in  their 
applications  how  they  will  address  the 


service  needs  of  their  residents  as  they 
“age  in  place.” 

17.  Provision  of  Services  to 
Nonresidents 

With  regard  to  the  Section  202 
Program,  the  statute  provides  that  HUD 
may  permit  the  provision  of  services  to 
elderly  persons  who  are  not  residents, 
as  described  in  the  preamble  to  that 
interim  rule  (56  FR  27106).  However, 
one  commenter  urged  HUD  not  to  allow 
the  provision  of  services  to  nonresidents 
unless  these  recipients  are  very  low- 
income,  there  is  available  funding  to 
assist  these  persons,  and  the  needs  of 
current  residents  are  fully  met. 

HUD  Response:  The  S^ion  202 
statute  allows  the  Secretary  to  permit 
the  provision  of  services  to  elderly 
persons  and  persons  with  disabilities 
who  are  nonresidents  only  if  doing  so 
will  not  adversely  affect  the  cost- 
effectiveness  or  operation  of  the 
program  or  add  significantly  to  the  need 
for  assistance. 

18.  Application  Contents 

HUD  received  several  comments  on 
the  application  requirements  in  the 
interim  rules.  Several  commenters  on 
the  elderly  program  suggested  that  since 
many  Area  Agencies  on  Aging  will  serve 
as  the  primary  services  liaisons  with 
any  new  Section  202  housing 
development,  the  regulations  should 
strongly  encourage  their  coordinated 
efforts  during  the  application  process 
under  the  elderly  program. 

Another  commenter  objected  to  the 
requirement  in  the  interim  rule  for  the 
Section  811  Program  that  Sponsors 
submit  a  certification  from  the 
appropriate  State  or  local  agency  that  it 
has  reviewed  the  supportive  services 
plan  (§  890.265(c)(19)  of  the  interim 
rule).  One  commenter  asserted  that 
some  State  and  local  agencies  have  a 
“bias”  against  nonpront  organizations 
operating  housing  for  the  populations 
they  also  serve.  Therefore,  this 
commenter  suggested  that  HUD  allow 
the  waiver  of  this  requirement  upon 
suffrcient  documentation  that  the 
supportive  services  plan  isr  adequate. 

^veral  commenters  remarked  on  the 
requirement  that  sponsors  describe  their 
“ties  to  the  commimity”  {§  890.265(c)  of 
the  interim  rule).  While  this 
requirement  could  include  evidence 
that  the  sponsor  is  a  viable  part  of  the 
commimity  and  evidence  of  the 
sponsor’s  ability  to  carry  out  the  project, 
its  past  experience,  and  its  financial  and 
programmatic  capability,  these 
commenters  argued  that  HUD  cannot 
require  statements  of  support  or 
approval  of  the  application  by  members 
of  the  community.  The  commenters 


argued  that  this  may  be  an  unnecessary 
and  illegal  requirement  in  violation  of 
the  Fair  Housing  Amendments  Act  of 
1988. 

HUD  Response:  This  final  rule 
removes  the  application  contents  from 
the  regulations.  Instead,  HUD  will 
include  them  in  the  annual  NOFAs 
published  in  the  Federal  Register  for 
the  programs,  as  well  as  in  a  self- 
contained  application.  The  requirement 
that  Sponsors  submit  a  certificallun 
from  the  appropriate  State  or  local 
agency  with  a  determination  as  to 
whether  the  supportive  services  plan  is 
well  designed  to  meet  the  needs  of 
persons  with  disabilities  is  statutory  and 
cannot  be  waived. 

In  response  to  the  commenters  who 
argued  that  HUD  cannot  require 
statements  of  support  or  approval  of  the 
application  by  members  of  the 
community,  HUD  revised  this 
requirement  in  the  interim  rule 
published  in  the  Federal  Register  on 
May  5, 1993.  Since  the  effective  date  of 
that  rule,  applicants  have  been  required 
to  include  in  their  applications 
statements  of  support  for  the  proposed 
project  from  nongovernmental 
organizations  that  are  familiar  with  the 
ne^s  of  the  population  the  project 
would  serve.  For  example,  an  applicant 
proposing  to  develop  housing  for  people 
with  chronic  mental  illness  could 
include  in  their  application  a  letter  of 
support  for  the  project  from  a  local 
service  provider  that  ofrers  mental 
health  services.  Such  letters  of  support 
help  HUD  determine  the  Sponsor’s  ties 
to  the  community  and  the  amount  of 
local  support  for  the  project,  both  of 
which  are  indicators  of  the  project’s 
potential  sucess. 

19.  Review  of  Applications  for  Fund 
Reservation 

Four  commenters  objected  to  the 
ranking  and  selection  process  described 
in  the  interim  rule  for  the  Section  811 
Program  (§  890.300  (d)  and  (e)  of  the 
interim  rule).  Using  this  selection 
process,  HUD  would  fund  all 
approvable  applications  that  contain 
evidence  of  control  of  an  approvable  site 
before  it  would  fund  any  applications  in 
which  the  Sponsor  had  identified  the 
site  but  did  not  yet  have  control  of  the 
site.  The  commenters  argued  that  this 
process  makes  all  other  selection  criteria 
subordinate  to  control  of  the  site  at  the 
time  of  application.  This  unduly 
restricts  Sponsors  from  developing 
innovative  housing  opportunities,  and 
HUD  should  instead  balance  site  control 
with  the  other  criteria. 

HUD  Response:  In  this  final  rule, 

HUD  has  removed  the  provisions  on  the 
ranking  and  selection  process  from  the 
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regulation.  These  provisions  will  appear 
in  the  annual  NOFAs  for  the  programs. 
The  statute  requires  HUD  to  use,  as  a 
selection  criterion  for  the  Section  811 
program,  the  extent  to  which  the 
applicant  has  site  control.  In  order  to 
implement  this  requirement,  HUD 
created  two  categories  of  applications; 
Category  A  for  those  applicants  with 
satisfactory  evidence  of  an  approvable 
site,  and  Category  B  for  applicants  that 
had  identified  a  site.  Priority  in 
selection  was  given  to  Category  A 
applicants.  For  the  FY  1995  program, 
HUD  changed  the  procedures  by 
eliminating  the  categories  in  favor  of 
awarding  bonus  points  to  applicants 
with  satisfactory  evidence  of  an 
approvable  site.  HUD  believes  this 
procedure  satisfies  the  statutory 
requirement  without  making  all  other 
selection  criteria  subordinate.  It  does 
not  unduly  restrict  Sponsors  from 
developing  iimovative  housing 
opportimities,  but  rather  provides  an 
incentive  for  Sponsors  to  lock-in 
suitable  sites  that  will  result  in  much 
needed  housing  being  available  for 
persons  with  disabilities  sooner. 

20.  Cancellation  of  Fimd  Reservation 

Two  commenters  suggested  that  if  a 

project  is  cancelled,  HUD  should 
reallocate  the  funds  to  another 
application  in  the  same  region  in  which 
HUD  had  originally  allocated  them.  This 
will  fulfill  the  goal  of  balancing  housing 
opportimities  across  the  country. 
Another  commenter  remarked  that  HUD 
should  at  least  inform  the  public  of  how 
HUD  will  reallocate  the  funds  by 
including  this  information  in  the 
regulations. 

HUD  Response:  The  appropriations 
act  in  effect  for  the  year  in  which  a 
project  Is  cancelled  governs  HDD’s 
ability  to  recapture  and  reuse  Section 
202  and  Section  811  contract  authority. 

21.  OMB  Circular  A-110 

In  the  preamble  to  the  interim  rules 
(56  FR  27073,  27107),  HUD  specifically 
requested  comments  regarding  the  use 
of  OMB  Circular  A-110  entitled  “Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Nonprofit  Organizations — ^Uniform 
Administrative  Requirements,”  Three 
commenters  responded  that  the  use  of 
this  circular  should  not  be  required. 
These  commenters  explained  that  the 
development  team  concept  is  more 
appropriate  for  this  program  than  the 
competitive  procurement  process.  Two 
of  the  commenters  explained  that 
bidding  would  make  it  difficult  for 
Sponsors  to  use  professionals  who  are 
experienced  in  the  program  and  who  are 
willing  to  defer  fees  because  of  their 


relationship  with  Sponsors.  The  other 
commenter  asserted  that  competitive 
procurement  is  more  costly  and  time- 
consuming. 

HUD  Response:  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  OMB  Circular  A-110 
does  not  apply  to  the  section  202  and 
section  811  Programs. 

C.  August  12, 1992  Interim  Rules 

On  August  12, 1993,  HUD  published 
in  the  Federal  Register  two  more 
interim  rules,  one  for  the  section  202 
Program  of  Supportive  Housing  for  the 
Elderly  (57  FR  36338),  and  one  for  the 
section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities 
(57  FR  36330).  The  August  12, 1992 
interim  rules  provided  guidance  on  the 
development  of  supportive  housing, 
elements  of  which  include  requests  for 
capital  advance  financing,  approval  of 
such  requests,  and  repayment  of  a 
capital  advance.  These  interim  rules 
also  provided  guidance  regarding 
project  rental  assistance  contracts. 

HUD  received  one  request  for 
information  and  one  comment  in 
response  to  the  August  12, 1992  interim 
rules.  The  commenter  requested  that 
HUD  allow  for-profit  corporations,  as 
well  as  nonprofit  organizations,  to 
participate  in  the  programs. 

HUD  Response:  The  section  202  and 
811  statutes  prohibit  participation  in  the 
programs  by  for-profit  corporations. 

D.  May  5, 1993  Interim  Rules 

On  May  5, 1993,  HUD  again 

published  in  the  Federal  Register  two 
interim  rules,  one  for  the  section  202 
Program  of  Supportive  Housing  for  the 
Elderly  (58  FR  26836)  and  one  for  the 
section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities 
(58  FR  26816).  As  HUD  described  in  the 
preambles  to  these  interim  rules,  the 
rules  incorporated  amendments  to  the 
programs  made  by  the  Housing  and 
Commimity  Development  Act  of  1992. 
The  interim  rules  also  clarified  and 
simplified  many  of  the  requirements  in 
the  regulations,  including  substantial 
improvements  to  the  selection  process. 

IWD  received  eight  comments  in 
response  to  the  May  5,  1993  interim 
rules.  Several  of  the  comments 
consisted  of  inquiries  about  specific 
aspects  of  the  regulations.  Many  of  the 
other  commenters  commended  HUD  on 
its  efforts  to  clarify  and  simplify  the 
application  and  selection  process. 
However,  two  commenters  objected  to 
the  change  in  the  processes  for  Notices 
of  Funding  Availability  (NOFAs).  In  the 
May  5, 1993  interim  rules,  HUD 
changed  the  NOFA  process  so  that  field 
offices  would  no  longer  publish 


Invitations  for  Applications  in 
newspapers;  the  field  offices  must  only 
notify  media  for  minority  persons,  as 
well  as  media  for  elderly  persons  and 
persons  with  disabilities,  as  applicable. 
The  commenters  argued  that  this  limits 
the  availability  of  information  about 
relatively  new  progreuns  that  will 
provide  urgently  needed  housing 
opportunities. 

HUD  Response:  HUD  decided  to 
eliminate  the  requirement  that  HUD 
field  offices  publish  Invitations  for 
Applications  in  newspapers  because 
HUD  could  not  afford  to  continue 
paying  the  advertising  costs.  However, 
each  field  office  keeps  a  mailing  list  of 
organizations  that  are  current 
customers,  as  well  as  those  that  have 
expressed  an  interest  in  the  programs 
but  that  have  not  yet  participated,  and 
mails  to  each  of  them  a  copy  of  the 
NOFA  as  soon  as  it  is  published  in  the 
Federal  Register. 

E.  March  2,  1995  Interim  Rules 

On  March  2, 1995,  HUD  published  in 
the  Federal  Register  two  more  interim 
rules,  one  for  each  program  (60  FR 
11828, 11836).  These  rules  provided 
guidance  on  managing  supportive 
housing  for  the  elderly  or  persons  with 
disabilities.  Specifically,  these  rules 
contained  provisions  regarding  Owner 
responsibilities,  tenant  responsibilities, 
leases,  security  deposits,  utility 
allowances,  vacancy  payments,  and 
HUD  reviews. 

HUD  received  two  comments  on  this 
set  of  interim  rules.  One  commenter 
requested  that  HUD  provide  funds 
under  other  programs  for  elderly 
housing. 

HUD  Response:  HUD  does  provide 
funds  under  other  programs  such  as  the 
Public  Housing  Program,  the  section  8 
Rental  Certificate  and  Housing  Voucher 
Program  and  the  section  232  F^gram 
for  elderly  housing. 

The  other  commenter  expressed  two 
main  concerns  regarding  civil  rights 
issues.  First,  this  commenter 
emphasized  that  the  required  receipt  of 
supportive  services  may  violate  an 
individual’s  civil  rights.  Therefore,  this 
commenter  urged  HUD  to  include 
language  throughout  the  rule  stressing 
that  the  available  services  are  voluntary 
and  are  not  a  condition  of  admission  or 
continued  occupancy.  Second,  this 
commenter  objected  to  the  provision  of 
“diagnosis-specific”  housing,  or 
housing  for  persons  with  similar 
disabilities  or  who  require  a  similar  set 
of  supportive  services,  under  the  section 
811  Program.  The  commenter  argued 
that  this  type  of  housing  is  contrary  to 
the  goal  of  integration  and  general 
occupancy  housing,  and  it  fails  to 
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affirmatively  further  fair  housing  goals. 
The  commenter  urged  HUD  to  limit  the 
circumstances  under  which  it  will 
approve  such  housing. 

HUD  Response;  HUD  has  been 
working  with  consumer  advocacy 
organizations  on  revisions  to  the  Section 
811  program.  One  of  the  major  issues  of 
concern  to  consumers  and  organizations 
advocating  on  their  behalf  is  the 
delinking  of  housing  and  supportive 
services.  Although  the  acceptance  of 
supportive  services  has  never  been 
required  as  a  condition  of  occupancy  in 
a  Section  811  project,  HUD  has 
discovered  that,  in  reality,  just  the 
opposite  occurs.  Therefore,  in  the  NOFA 
for  the  FY  1995  Section  811  program, 
HUD  stated  that  the  acceptance  of 
supportive  services  shall  not  be  a 
condition  of  occupancy.  This  statement 
shall  continue  to  appear  in  the  NOFA 
for  the  Section  811  program  and  it  will 
also  be  added  to  the  handbook. 

In  regard  to  the  commenter  objecting 
to  the  provision  of  “diagnosis-specific” 
housing  or  housing  for  persons  with 
similar  disabilities  or  who  require  a 
similar  set  of  supportive  services,  HUD’s 
policy  is  that  a  Sponsor  may  design  a 
supportive  services  package  that  is 
targeted  to  persons  with  similar 
disabilities  such  as  persons  with 
physical  disabilities,  developmental 
disabilities  or  chronic  mental  illness. 
With  the  Secretary’s  approval  a  Sponsor 
may  design  a  supportive  services 
package  targeted  at  any  subset  within 
these  three  main  categories  (e.g., 
persons  with  mental  retardation).  This 
provision  is  in  the  Section  811  statute. 

In  any  Section  811  project,  however,  the 
Sponsor  must  permit  occupancy  by  any 
qualified  person  with  a  disability  who 
could  benefit  from  the  housing  and/or 
services  provided  regardless  of  the 
person’s  disability. 

F.  The  Fiscal  Year  1995  Rescissions  Act 

The  Fiscal  Year  1995  Rescission  Act 
.  (Pub.  L.  104-19;  approved  July  27, 1995) 
provides  in  relevant  part  that  in 
allocating  the  rescission  of  $1,115 
billion  of  FY  1995  funds,  the  Secretary 
may  reduce  the  appropriations  needs  of 
HUD  by  waiving  any  provision  of 
section  202  of  the  Housing  Act  of  1959 
and  section  811  of  the  National 
Affordable  Housing  Act  that  the 
Secretary  determines  is  not  necessary  to 
achieve  the  objectives  of  these 
programs.  On  January  30, 1996  (61  FR 
3047),  HUD  published  a  notice  in  the 
Federal  Register  advising  the  public  of 
the  impact  of  the  rescissions  on  the 
Section  202  and  Section  811  Programs. 
As  described  in  the  notice,  for  projects 
funded  in  FY  1995,  the  Secretary 
reserved  PRAC  funds  at  75  percent  of 


the  estimated  project’s  total  operating 
expenses  to  take  into  consideration 
estimated  tenant  contributions.  The 
Secretary  also  extended  eligibility  to 
low-income  households  (in  addition  to 
very  low-income  households),  waived 
the  Federal  preferences  for  admission, 
and  reduced  the  term  of  the  PRAC  to  5 
years.  The  PRAC  funds  reserved  for 
projects  funded  in  FYs  1993  and  1994 
that  had  nut  gone  to  initial  closing  or 
had  an  Addendum  to  the  Agreement  to 
Enter  into  the  Project  Rental  Assistance 
Contract  (Forms  HUD-901 72-A-CA  and 
HUD-901 72-B-CA)  alerting  the  Owner 
of  HUD’s  right  to  reduce  the  PRAC 
reserved  for  the  project  at  a  later  time 
were  also  reduced  by  25  percent. 
However,  the  authority  in  the  FY  1995 
Rescissions  Act  to  waive  statutory 
provisions  is  limited  to  achieving  the 
$1,115  billion  rescission.  Therefore, 
since  the  effects  of  the  Rescissions  Act 
are  temporary,  this  final  rule  does  not 
change  the  regulations  to  reflect  the 
changes  described  in  the  January  30, 
1996  notice. 

II.  Regulatory  Reinvention 

In  response  to  Executive  Order  12866 
and  President  Clinton’s  memorandum  of 
March  4, 1995  to  all  Federal 
departments  and  agencies  on  the  subject 
of  regulatory  reinvention,  HUD  has 
reviewed  all  its  regulations  to  determine 
whether  certain  regulations  can  he 
eliminated,  streamlined,  or  consolidated 
with  other  regulations.  As  part  of  this 
review,  HUD  determined  that  since  the 
substance  of  the  regulations  in  24  CFR 
parts  885,  889,  and  890  was  very 
duplicative,  these  parts  could  be 
consolidated  and  streamlined  into  one 
set  of  regulations.  Therefore,  this  final 
rule  creates  a  new  part  891  in  title  24 
of  the  Code  of  Federal  Regulations  that 
will  contain  all  the  provisions  for  HUD’s 
Supportive  Housing  Programs.  Subpart 
A  of  part  891  will  contain  all  the 
requirements  that  are  similar  in  the 
programs.  Subparts  B  and  C  of  part  891 
will  contain  requirements  that  are 
unique  to  the  S^ion  202  and  Section 
811  programs,  respectively.  Subpart  D 
will  contain  the  project  management 
provisions  for  the  Section  202  rmd 
Section  811  programs.  Finally,  subpart  E 
will  contain  the  regulations  necessary 
for  the  continued  management  of 
projects  under  the  Loans  for  Housing  for 
the  Elderly  or  Handicapped  Program. 

In  addition  to  consolidating  similar 
provisions,  this  rule  also  removes 
provisions  that  are  redundant  of  statutes 
or  would  more  appropriately  appear  in 
program  handbooks  or  annual  Notices  of 
Funding  Availability  (NOFAs).  For 
example,  many  of  the  definitions  in  the 
regulations  come  directly  firom  section 


202  of  the  Housing  Act  of  1959  and 
section  811  of  the  National  ARordable 
Housing  Act.  The  provisions  for  the 
Elder  Cottage  Housing  Demonstration 
Program  are  also  redundant  of  the 
statute  (section  806  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L.  101-625;  approved 
November  28, 1990).  This  final  rule 
removes  the  redundant  provisions  and 
replaces  them,  as  appropriate,  with 
references  to  the  statute.  This  final  rule 
also  removes  the  sections  on  application 
requirements,  review  and  approval  of 
applications,  and  the  ranking  and 
selection  process.  This  information  will 
instead  appear  in  the  NOFAs  published 
in  the  Federal  Register  for  these 
programs.  As  a  result  of  this  rule’s 
consolidation  and  streamlining,  HUD 
will  eliminate  approximately  92  pages 
of  unnecessary  regulations. 

HI.  Lead-Based  Paint 

HUD  is  taking  the  opportunity,  in  this 
final  rule,  to  update  technical  aspects  of 
its  lead-based  |)aint  requirements  to 
conform  with  new  recommendations  of 
the  Centers  for  Disease  Control.  For 
example,  in  §§  891.155(g)  and  891.325, 
HUD  is  changing  the  childhood  age  of 
concern  from  under  7  years  of  age  to 
under  6  years.  In  §  891.325(b)(2),  HUD 
is  changing  the  definition  of  “elevated 
blood-lead  level  (EBL),”  with  respect  to 
blood  lead  levels  that  require 
environmental  intervention,  from  25  ug/ 
dl  (micrograms  per  deciliter)  to  20  ug/ 
dl  for  a  single  test  or  15-19  ug/dl  for 
two  consecutive  tests  several  months 
apart.  (See  U.S.  Dep>artment  of  Health 
and  Human  Services,  Public  Health 
Service,  Centers  for  Disease  Control, 
Preventing  Lead  Poisoning  in  Young 
Children,  A  Statement  by  the  Centers  for 
Disease  Control,  October  1991.) 

Analysis  of  the  need  for  additional 
changes  to  the  lead-based  paint 
requirements  is  being  deferred  until  the 
publication  of  a  separate  proposed  rule 
that  would  implement  sections  1012 
and  1013  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992  and 
revise  the  lead-based  paint  requirements 
for  all  HUD  programs.  This  proposed 
rule  is  in  its  final  stages  of  development. 

rv.  Other  Matters 

Environmental  Impact 

At  the  time  of  publication  of  the 
interim  rules  for  these  programs. 
Findings  of  No  Significant  Impact  with 
respect  to  the  environment  were  made 
in  accordance  with  HUD  regulations  at 
24  CFR  part  50  implementing  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 
Those  interim  rules  are  being  adopted 
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by  this  final  rule  without  significant 
change  in  terms  of  environmental 
impact.  Accordingly,  the  initial 
Findings  of  No  Significant  Impact 
remain  applicable,  and  are  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street  S.W.,  Room  10276, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  the  undersigned 
hereby  certifies  that  this  final  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  program  will  provide 
capital  advances  to  private  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives  to  expand  the  supply  of 
supportive  housing  for  the  elderly  and 
to  nonprofit  organizations  to  expand  the 
supply  of  supportive  housing  for 
persons  with  disabilities.  Although 
small  entities  will  participate  in  the 
program,  the  rule  will  not  have  a 
significant  impact  on  them. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
the  provisions  of  this  final  rule  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  general  well¬ 
being,  and  thus  is  not  subject  to  review 
under  the  Order.  No  significant  change 
in  existing  HUD  policies  or  programs 
will  result  from  promulgation  of  tliis 
rule,  as  those  policies  or  programs  relate 
to  family  concerns. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

List  of  Subjects 
24  CFR  Part  885 

Aged,  Individuals  with  disabilities. 
Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  889 

Aged,  Capital  advance  programs. 
Grant  programs — housing  and 


commimity  development.  Loan 
programs — housing  and  commxmity 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  890 

Capital  advance  programs.  Civil 
rights.  Grant  programs — housing  and 
commimity  development.  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Mental  health  programs.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  891 

Aged,  Capital  advance  programs.  Civil 
rights.  Grant  programs — chousing  and 
community  developnient.  Individuals 
with  disabilities.  Loan  programs — 
bousing  and  community  development. 
Low  and  moderate  income  housing. 
Mental  health  programs.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  under  the  authority  of 
42  U.S.C.  3535(d),  for  the  reasons  stated 
in  the  preamble,  24  CFR  chapter  VIII  is 
amended  as  set  forth  below: 

PART  885— [REMOVED] 

1.  Part  885  is  removed. 

PART  889— [REMOVED] 

2.  Part  889  is  removed. 

PART  890— [REMOVED] 

3.  Part  890  is  removed. 

4.  A  new  part  891  is  added  to  read  as 
follows: 

PART  891— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY  AND  PERSONS 
WITH  DISABILITIES 

Subpart  A — General  Program  Requirements 

Sec. 

891.100  Purpose  and  policy. 

891.105  Definitions. 

891.110  Allocation  of  authority. 

891.1 15  Notice  of  funding  availability. 
891.120  Project  design  and  cost  standards. 
891.125  Site  and  neighborhood  standards. 
891.130  Prohibited  relationships. 

891.135  Amount  and.terms  of  capital 
advances. 

891.140  Development  cost  limits. 

891.145  Owner  deposit  (Minimum  Capital 
Investment). 

891.150  Operating  cost  standards. 

891.155  Other  Federal  requirements. 
891.160  Audit  requirements. 

891.165  Duration  of  capital  advance. 

891.1 70  Repayment  of  capital  advance. 
891.175  Technical  assistance. 


Subpart  B — Section  202  Supportive 
Housing  for  the  Elderly 

891.200  Applicability. 

891.205  Definitions. 

891.210  Special  project  standards. 

891.215  Limits  on  number  of  units. 

891.220  Prohibited  facilities. 

891.225  Provision  of  services. 

891.230  Selection  preferences. 

Subpart  C — Section  81 1  Supportive 
Housing  for  Persons  With  Disabilities 

891.300  Applicability. 

891.305  Definitions. 

891.310  Special  project  standards. 

891.315  Prohibited  facilities. 

891.320  Site  and  neighborhood  standards. 
891.325  Lead-based  paint  requirements. 

Subpart  D — Project  Management 

891.400  Responsibilities  of  Owner. 

891.405  Replacement  reserve. 

891.410  Selection  and  admission  of  tenants. 
891.415  Obligations  of  the  household  or 
family. 

891 .420  Overcrowded  and  underoccupied 
units. 

891.425  Lease  requirements. 

891.430  Termination  of  tenancy  and 
modification  of  lease. 

891.435  Security  deposits. 

891.440  Adjustment  of  utility  allowances. 
891.445  Conditions  for  receipt  of  vacancy 
payments  for  assisted  units. 

891.450  HUD  review. 

Subpart  E— Loans  for  Housing  for  the 
Elderly  and  Handicapped 

891.500  Purpose  and  policy. 

891.505  Definitions 

891.510  Displacement,  relocation,  and  real 
property  acquisition. 

891.515  Audit  requirements. 

Section  202 — ^Projects  for  the  Elderly  or 
Handicapped — S^tion  8  Assistance 
891.520  Definitions  applicable  to  202/8 
projects. 

891.525  Amount  and  terms  of  financing. 
891.530  Prepayment  privileges. 

891.535  Requirements  for  awarding 
construction  contracts. 

891.540  Loan  disbursement  procedures. 
891.545  Completion  of  project,  cost 
certification,  and  HUD  approvals. 

891.550  Selection  preferences. 

891.555  Smoke  detectors. 

891.560  HAP  contract. 

891.565  Term  of  HAP  contract. 

891.570  Maximum  annual  commitment  and 
project  account. 

891.575  Leasing  to  eligible  families. 

891.580  HAP  contract  administration. 
891.585  Default  by  Borrower. 

891.590  Notice  upon  HAP  contract 
expiration. 

891.595  HAP  contract  extension  or  renewal. 
891.600  Responsibilities  of  Borrower. 
891.605  Replacement  reserve. 

891.610  Selection  and  admission  of  tenants. 
891.615  Obligations  of  the  family. 

891.620  Overcrowded  and  underoccupied 
units. 

891.625  Lease  requirements. 

891.630  Termination  of  tenancy  and 
modification  of  lease. 
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891.635  Security  deposits. 

891.640  Adjustment  of  rents. 

891 .645  Adjustment  of  utility  allowances. 
891.650  Ckmditions  for  receipt  of  vacancy 
payments  for  assisted  units. 

Section  202 — Projects  for  the  Nonelderly 
Handicapped  Families  and  Individuals— 
Section  162  Assistance 
891.655  Definitions  applicable  to  202/162 
projects. 

891.660  Project  standards. 

891.665  Project  size  limitations. 

891.670  Cost  containment  and  modest 
design  standards. 

891.675  Prohibit^  facilities. 

891.680  Site  and  neighborhood  standards. 
891.685  Prohibited  relationships. 

891.690  Other  Federal  requirements. 

891.695  Operating  cost  standards. 

891 . 700  Prepayment  of  loans. 

8il.705  Project  assistance  contract. 

891.710  Term  of  PAG. 

891.715  Maximum  annual  commitment  and 
project  account. 

891.720  Leasing  to  eligible  families. 

891.725  PAC  a^inistration. 

891.730  Default  by  Borrower. 

891.735  Notice  upon  PAC  expiration. 
891.740  Responsibilities  of  Borrower. 
891.745  Replacement  reserve. 

891.750  Selection  and  admission  of  tenants. 
891.755  Obligations  of  the  family. 

891.760  Overcrowded  and  underoccupied 
units. 

891.765  Lease  requirements. 

891.770  Termination  of  tenancy  and 
modification  of  lease. 

891.775  Security  deposits. 

891.780  Adjustment  of  rents. 

891.785  Adjustment  of  utility  allowances. 
891.790  Conditions  for  receipt  of  vacancy 
payments  for  assisted  units. 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437f,  3535(d),  and  8013. 

Subpart  A — General  Program 
Requirements 

§  891.100  Purpose  and  policy. 

(a)  Purpose.  The  Section  202  Program 
of  Supportive  Housing  for  the  Elderly 
and  the  Section  811  Program  of 
Supportive  Housing  for  Persons  with 
Disabilities  provide  Federal  capital 
advances  and  project  rental  assistance 
under  section  202  of  the  Housing  Act  of 
1959  (12  U.S.C.  1701q)  (section  202)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013)  (section 
811),  respectively,  for  housing  projects 
serving  elderly  households  and  persons 
with  disabilities.  Section  202  projects 
shall  provide  a  range  of  services  that  are 
tailored  to  the  needs  of  the  residents. 
Owners  of  Section  811  projects  shall 
ensure  that  the  residents  are  provided 
with  any  necessary  supportive  services 
that  address  their  individual  needs. 

(b)  General  policy.  (1)  Supportive 
Housing  for  the  Elderly.  A  capital 
advance  and  contract  for  project  rental 
assistance  provided  under  this  program 


shall  be  used  for  the  purposes  described 
in  Section  202  (12  U.S.C.  1701q(b)). 

(2)  Supportive  Housing  for  Persons 
with  Disabilities.  A  capital  advance  and 
contract  for  project  rental  assistance 
provided  under  this  program  shall  be 
used  for  the  purposes  described  in 
Section  811  (42  U.S.C.  8013(b)). 

(c)  Use  of  capital  advance  funds.  No 
part  of  the  funds  reserved  may  be 
transferred  by  the  Sponsor,  except  to  tlie 
Owner  caused  to  be  formed  by  the 
Sponsor.  This  action  must  be 
accomplished  prior  to  issuance  of  a 
commitment  for  capital  advance 
funding. 

(d)  Amendments.  Subject  to  the 
availability  of  funds,  HUD  may  amend 
the  amount  of  an  approved  capital 
advance  only  after  initial  closing  has 
occurred. 

§891.105  Definitions. 

The  follovying  definitions  apply,  as 
appropriate,  throughout  this  part.  Other 
terms  with  definitions  unique  to  the 
particular  program  are  defined  in 
§§891.205,  891.305,  and  891.505,  as 
applicable. 

Affiliated  entities  means  entities  that 
the  field  office  determines  to  be  related 
to  each  other  in  such  a  manner  that  it 
is  appropriate  to  treat  them  as  a  single 
entity.  Such  relationship  shall  include 
any  identity  of  interest  among  such 
entities  or  ffieir  principals  and  the  use 
by  any  otherwise  unaffiliated  entities  of 
a  single  Sponsor  or  of  Sponsors  (or  of 
a  single  Borrower  or  of  Borrowers,  as 
applicable)  that  have  any  identity  of 
interest  themselves  or  their  principals. 

Annual  income  is  defined  in  (»art  813 
of  this  chapter.  In  the  case  of  an 
individual  residing  in  an  intermediate 
care  facility  for  the  developmentally 
disabled  that  is  assisted  under  title  XIX 
of  the  Social  Security  Act  and  this  part, 
the  annual  income  of  the  individual 
shall  exclude  protected  personal  income 
as  provided  under  that  Act.  For  the 
purposes  of  determining  the  total  tenant 
payment,  the  income  of  such 
individuals  shall  be  imputed  to  be  the 
amount  that  the  household  would 
receive  if  assisted  under  title  XVI  of  the 
Social  Security  Act. 

Household  (eligible  household)  means 
an  elderly  or  disabled  household  (as 
defined  in  §§891.205  or  891.305, 
respectively),  as  applicable,  that  meets 
the  project  occupancy  requirements 
approved  by  HLTO  and,  if  the  household 
occupies  an  assisted  unit,  meets  the 
very  low-income  requirements 
described  in  §  813.102  of  this  chapter,  as 
modified  by  the  definition  of  annual 
income  in  ffiis  section. 

Housing  and  related  facilities  means 
rental  housing  structures  constructed. 


rehabilitated,  or  acquired  as  permanent 
residences  foi  use  by  elderly  or  disabled 
households,  as  applicable.  The  term 
includes  riei^ssary  comrnunity  space. 
Except  for  intermediate  t.are  facilities 
for  iijdividuals  with  developmerilal 
disabilities,  this  term  does  not  include 
nursing  homes,  hospitrls,  intermediate 
care  facilities,  or  transitional  care 
facibties.  For  ffie  Loerif  for  tlie  Elderly 
and  Persons  with  Disabilities  Program, 
see  §891.505. 

Low-income  families  shall  have  the 
same  meanmg  provided  in  section 
3(h)(2)  of  the  United  Slates  Housing  Act 
of  1937  (42  U.S.C.  1437a). 

National  Sponsor  means  a  Sponsor 
that  has  one  or  more  Section  202  or  one 
or  more  Section  81 1  project(s)  under 
reservation,  construction,  or 
management  in  two  or  more  different 
HUD  geographical  regions. 

Operating  costs  means  HUD-epproved 
expenses  related  to  the  provision  of 
housing  and  includes: 

(1)  Admirdstrative  expenses, 
including  salary  and  management 
expenses  related  to  the  provision  of 
shelter  and,  in  the  case  of  the  Section 
202  Program,  the  coordination  of 
services; 

(2)  Maintenarice  expenses,  including 
routine  and  minor  repairs  and 
groundskeepi  ng; 

(3)  Security  expenses; 

(4)  Utilities  expenses,  including  gas, 
oil,  electricity,  water,  sewer,  trash 
removal,  and  extermination  services. 
The  term  “operating  costs”  excludes 
telephone  services  for  households; 

(5)  Taxes  and  insurance; 

(6)  Allov^ances  for  reserves;  and 

(7)  Allow  ances  for  sendees  (in  the 
Section  202  Program  only). 

Project  rental  assistance  contract 
(PRAC)  means  the  contract  entered  into 
by  the  Owmer  and  HUD  setting  forth  the 
rights  and  duties  of  tlie  ptJlies  with 
respect  to  the  project  and  the  pa)ments 
under  tlie  PRAC. 

Project  rental  assistance  payment 
means  the  payment  made  by  HUD  to  the 
Owner  for  assisted  units  as  provided  in 
the  PRAC.  The  pa>ment  is  the 
difference  betv.'een  the  total  tenant 
payment  and  the  HUD  approved  per 
unit  operating  expenses  except  for 
expenses  related  to  items  not  eligible 
under  design  and  cost  provisions.  An 
additional  payment  is  made  to  a 
household  occupying  an  assisted  unit 
when  the  utility  ellow'ance  is  greater 
than  the  total  tenant  payment.  A  project 
rental  es.sistance  payment,  known  as  a 
“vacanc)'  payment,”  may  be  made  to  the 
Owner  when  an  assisted  unit  is  vacant, 
in  accordance  w’ith  llie  terms  of  the 
PRAC. 
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Rehabilitation  means  the 
improvement  of  the  condition  of  a 
property  from  deteriorated  or 
substandard  to  good  condition. 
Rehabilitation  may  vary  in  degree  from 
the  gutting  and  extensive  reconstruction 
to  the  cure  of  substantial  accumulation 
of  deferred  maintenance.  Cosmetic 
improvements  alone  do  not  qualify  as 
rehabilitation  under  this  definition. 
Rehabilitation  may  also  include 
renovation,  alteration,  or  remodeling  for 
the  conversion  or  adaptation  of 
structurally  sound  property  to  the 
design  and  condition  required  for  use 
under  this  part,  or  the  repair  or 
replacement  of  major  building  systems 
or  components  in  danger  of  failure. 
Improvement  of  an  existing  structure 
must  require  15  percent  or  more  of  the 
estimated  development  cost  to 
rehabilitate  the  project  to  a  useful  life  of 
55  years. 

Replacement  Reserve  Account  means 
a  project  account  into  which  specified 
funds  are  deposited.  Such  funds  may  be 
used  only  with  the  approval  of  the 
Secretary  for  repairs,  replacement,  and 
capital  improvements  to  the  project. 

Section  202  means  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q), 
as  amended,  or  the  Supportive  Housing 
for  the  Elderly  Program  authorized  by 
that  section. 

Section  81 1  means  section  811  of  the 
National  Affordable  Housing  Act  (42 
U.S.C.  8013),  as  amended,  or  the 
Supportive  Housing  for  Persons  with 
Disabilities  Program  authorized  by  that 
section. 

Start-up  expenses  mean  necessary 
costs  (to  plan  a  Section  202  or  Section 
811  project,  as  applicable)  incurred  by 
the  Sponsor  or  Owner  prior  to  initial 
closing. 

Tenant  payment  to  Owner  equals  total 
tenant  payment  less  utility  allowance,  if 
any. 

Total  tenant  payment  means  the 
monthly  amount  defined  in,  and 
determined  in  accordance  with  part  813 
of  this  chapter. 

Utility  allowance  is  defined  in  part 
813  of  this  chapter  and  is  determined  or 
approved  by  HUD. 

Very  low-income  families  shall  have 
the  same  meaning  provided  in  section 
3(b)(2)  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437a). 

§  891 .1 10  Allocation  of  authority. 

In  accordance  with  24  CFR  part  791, 
the  Assistant  Secretary  will  separately 
allocate  the  amounts  available  for 
capital  advances  for  the  development  of 
housing  for  elderly  households  and  for 
disabled  households,  less  amounts  set 
aside  by  Congress  for  specific  types  of 
projects,  and  for  amendments  of  fund 


reservations  made  in  prior  years,  for 
technical  assistance,  and  for  other 
contracted  services. 

§  891 .1 1 5  Notice  of  funding  availability. 

Following  an  allocation  of  authority 
under  §  891.110,  HUD  shall  publish  a 
separate  Notice  of  Funding  Availability 
(NOFA)  for  the  Section  202  Program  of 
Supportive  Housing  for  the  Elderly  and 
for  the  Section  811  Program  of 
Supportive  Housing  for  Persons  with 
Disabilities  in  the  Federal  Register.  The 
NOFAs  will  contain  specific 
information  on  how  and  when  to  apply 
for  the  available  capital  advance 
authority,  the  contents  of  the 
application,  and  the  selection  process. 

§  891.120  Project  design  and  cost 
standards. 

In  addition  to  the  special  project 
standards  described  in  §§  891.210  and 
891.310,  as  applicable,  the  following 
standards  apply: 

(a)  Property  standards.  Projects  under 
this  part  must  comply  with  HUD 
Minimum  Property  Standards,  unless 
otherwise  indicated  in  this  part. 

(b)  Accessibility  requirements. 

Projects  under  this  part  must  comply 
with  the  Uniform  Federal  Accessibility 
Standards  (See  24  CFR  40.7  for 
availability),  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD’s 
implementing  regulations  (24  CFR  part 
8),  and  for  new  construction 
multifamily  housing  projects,  the  design 
and  construction  mquirements  of  the 
Fair  Housing  Act  and  HUD’s 
implementing  regulations  at  24  CFR  part 
100.  For  the  Section  811  Program  of 
Supportive  Housing  for  Persons  with 
Disabilities,  see  additional  accessibility 
requirements  in  §  891.310(b). 

(c)  Restrictions  on  amenities.  Projects 
must  be  modest  in  design.  Amenities 
not  eligible  for  HUD  funding  include 
individual  unit  balconies  and  decks, 
atrimns,  bowling  alleys,  swimming 
pools,  saunas,  jacuzzis,  and 
dishwashers,  trash  compactors,  and 
washers  and  dryers  in  individual  units 
in  supportive  housing  for  the  elderly  or 
in  independent  living  facilities  for 
persons  with  disabilities.  Sponsors  may 
include  certain  excess  amenities  but 
they  must  pay  for  them  from  sources 
other  than  the  section  202  or  811  capital 
advance.  They  must  also  pay  for  the 
continuing  operating  costs  associated 
with  any  excess  amenities  from  sources 
other  than  the  Section  202  or  811 
project  rental  assistance  contract. 

(d)  Smoke  detectors.  After  October  30, 
1992,  each  dwelling  imit  must  include 
at  least  one  battery-operated  or  hard¬ 
wired  smoke  detector,  in  proper 


working  condition,  on  each  level  of  the 
unit. 

§  891 .125  Site  and  neighborhood 
standards. 

All  sites  must  meet  the  following  site 
and  neighborhood  requirements: 

(a)  The  site  must  he  adequate  in  size, 
exposure,  and  contour  to  accommodate 
the  number  arid  type  of  units  proposed, 
and  adequate  utilities  (water,  sewer,  gas, 
and  electricity)  and  streets  must  be 
available  to  service  the  site. 

(b)  The  site  and  neighbprhood  must 
be  suitable  from  the  standpoint  of 
facilitating  and  furthering  full 
compliance  with  the  applicable 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Fair  Housing  Act, 
Executive  Order  11063  (27  FR 11527,  3» 
CFR,  1958-1963  Comp.,  p.  652);  as 
amended  by  Executive  Order  12259,  (46 
FR  1253,  3  CFR,  1980  Comp.,  p.  307)); 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  implementing  HUD 
reflations. 

(c)  New  construction  sites  must  meet 
the  following  site  and  neighborhood 
retirements: 

(1)  The  site  must  not  be  located  in  an 
area  of  minority  concentration  (or 
minority  elderly  concentration  under 
the  Section  202  Program)  except  as 
permitted  imder  paragraph  (c)(2)  of  this 
section,  and  must  not  be  located  in  a 
racially  mixed  area  if  the  project  will 
cause  a  significant  increase  in  the 
proportion  of  minority  to  nonminority 
residents  (or  minority  elderly  to 
nonminority  elderly  residents,  under 
the  Section  202  Prof  am)  in  the  area. 

(2)  A  project  may  oe  located  in  an  area 
of  minority  concentration  (or  minority 
elderly  concentration,  imder  the  Section 
202  Program)  only  if: 

(i)  Sufficient,  comparable 
opportunities  exist  for  housing  for 
minority  elderly  households  or  minority 
disabled  households,  as  applicable  (or 
minority  families,  for  projects  funded 
under  §§  891.655  through  891.790),  in 
the  income  range  to  be  served  by  the 
proposed  project,  outside  areas  of 
minority  concentration  (see  paragraph 
(c)(3)  of  this  section  for  further  guidance 
on  this  criterion);  or 

(ii)  The  project  is  necessary -to  meet 
overriding  housing  needs  that  cannot  be 
met  in  that  housing  market  area  (see 
paragraph  (c)(4)  of  this  section  for 
further  guidance  on  this  criterion). 

(3)  (i)  Sufficient  does  not  require  that 
in  every  locality  there  be  an  equal 
number  of  assisted  units  within  and 
outside  of  areas  of  minority 
concentration.  Rather,  application  of 
this  standard  should  produce  a 
reasonable  distribution  of  assisted  units 
each  year  which  over  a  period  of  several 
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years  will  approach  an  appropriate 
balance  of  housing  opportunities  within 
and  outside  areas  of  minority 
concentration.  An  appropriate  balance 
in  any  jurisdiction  must  be  determined 
in  light  of  local  conditions  affecting  the 
range  of  housing  choices  available  for 
very  low-income  minority  elderly  or 
disabled  households,  as  applicable  (or 
low-income  minority  families,  for 
projects  funded  under  §§  891  B55 
through  891.790),  and  in  relation  to  the 
racial  mix  of  the  locality’s  population. 

(ii)  Units  may  be  considered  to  be 
comparable  opportunities  if  they  have 
the  same  household  type  (elderly  or 
disabled,  as  applicable)  and  tenure  type 
(owner/renter);  require  approximately 
the  same  total  tenant  payment;  serve  the 
same  income  group;  are  located  in  the 
same  housing  market;  and  are  in 
standard  condition. 

(iii)  Application  of  this  sufficient, 
comparable  opportunities  standard 
involves  assessing  the  overall  impact  of 
HUD-assisted  housing  on  the 
availability  of  housing  choices  for  very 
low-income  minority  elderly  or  disabled 
households,  as  applicable  (or  low- 
income  minority  families,  for  projects 
funded  under  §§  891.655  through 
891.790),  in  and  outside  areas  of 
minority  concentration,  and  must  take 
into  account  the  extent  to  which  the 
following  factors  are  present,  along  with 
any  other  factor  relevant  to  housing 
choice: 

(A)  A  significant  number  of  assisted 
housing  units  are  available  outside  areas 
of  minority  concentration. 

(B)  There  is  significant  integration  of 
assisted  housing  projects  constructed  or 
rehabilitated  in  the  past  ten  years, 
relative  to  the  racial  mix  of  the  eligible 
population. 

(C)  There  are  racially  integrated 
nei^borhoods  in  the  locality. 

(D)  Programs  are  operated  oy  the 
locality  to  assist  minority  elderly  or 
disabled  households,  as  applicable  (or 
minority  families,  for  projects  funded 
under  §§  891.655  through  891.790),  that 
wish  to  find  housing  outside  areas  of 
minority  concentration. 

(E)  Minority  elderly  or  disabled 
households,  as  applicable  (or  minority 
families,  for  projects  funded  imder 
§§891.655  through  891.790),  have 
benefitted  from  local  activities  (e.g., 
acquisition  and  write-down  of  sites,  tax 
relief  programs  for  homeowners, 
acquisitions  of  units  for  use  as  assisted 
housing  units)  undertaken  to  expand 
choice  for  minority  households  (or 
families)  outside  of  areas  of  minority 
concentration. 

(F)  A  significant  proportion  of 
minority  elderly  or  disabled 
households,  as  applicable  (or  minority 


households,  for  projects  funded  under 
§§  891.655  through  891.790),  have  been 
successful  in  finding  units  in 
nonminority  areas  under  the  Section  8 
Certificate  and  Housing  Voucher 
programs. 

(G)  Comparable  housing  opportunities 
have  been  made  available  outside  areas 
of  minority  concentration  through  other 
proems. 

(4)  Application  of  the  overriding 
housing  needs  criterion,  for  example, 
permits  approval  of  sites  that  are  an 
integral  part  of  an  overall  local  strategy 
for  the  preservation  or  restoration  of  the 
immediate  neighborhood  and  of  sites  in 
a  neighborhood  experiencing  significant 
private  investment  that  is  demonstrably 
changing  the  economic  character  of  the 
area  (a  “revitalizing  area”).  An 
overriding  housing  need,  however,  may 
not  serve  as  the  basis  for  determining 
that  a  site  is  acceptable  if  the  only 
reason  the  need  cannot  otherwise  be 
feasibly  met  is  that  discrimination  on 
the  basis  of  race,  color,  creed,  sex,  or 
national  origin  renders  sites  outside 
areas  of  minority  concentration 
unavailable,  or  if  the  use  of  this 
standard  in  recent  years  has  had  the 
effect  of  circumventing  the  obligation  to 
provide  housing  choice. 

(d)  The  neighTOrhood  must  not  be  one 
that  is  seriously  detrimental  to  family 
life  or  in  which  substandard  dwellings 
or  other  undesirable  conditions 
predominate,  unless  there  is  actively  in 
progress  a  concerted  program  to  remedy 
the  imdesirable  conditions. 

(e)  The  housing  must  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities  and 
services,  and  other  municipal  facilities 
and  services  that  are  at  least  equivalent 
to  those  typically  found  in 
neighborhoods  consisting  largely  of 
unassisted,  standard  housing  of  similar 
market  rents. 

(f)  For  the  Section  811  Program  of 
Supportive  Housing  for  Persons  with 
Disabilities,  the  additional  site  and 
neighborhood  requirements  in  §  891.320 
apply. 

§891.130  Prohibited  relationships. 

This  section  shall  apply  to  capital 
advances  under  the  Se^on  202 
Program  and  the  Section  811  Program, 
as  well  as  to  loans  financed  imder 
§§891.655  throu^  891.790. 

(a)  Conflicts  of  interest.  (1)  Officers 
and  Board  members  of  either  the 
Sponsor  or  the  Owner  (or  Borrower,  as 
applicable)  may  not  have  any  financial 
interest  in  any  contract  with  the  Owner 
or  in  any  firm  which  has  a  contract  with 
the  Owner.  This  restriction  applies  so 
long  as  the  individual  is  serving  on  the 
Board  and  for  a  period  of  three  years 


following  resignation  or  final  closing, 
whichever  occurs  later. 

(2)  The  following  contracts  between 
the  Owner  (or  Borrower,  as  applicable) 
and  the  Sponsor  or  the  Sponsor’s 
nonprofit  affiliate  will  not  constitute  a 
conflict  of  interest  if  no  more  than  two 
persons  salaried  by  the  Sponsor  or 
management  affiliate  serve  as  nonvoting 
directors  on  the  Owner’s  board  of 
directors: 

(i)  Management  contracts  (including 
associated  management  fees); 

(ii)  Supportive  services  contracts 
(including  service  fees)  under  the 
Supportive  Housing  for  the  Elderly 
Program;  and 

(iii)  Developer  (consultant)  contracts. 

(b)  Identity  of  interest.  An  identity  of 

interest  between  the  Sponsor  or  Owner 
(or  Borrower,  as  applicable)  and  any 
development  team  member  or  between 
development  team  members  is 
prohibited  until  two  years  after  final 
closing. 

§  881.135  Amount  and  terms  of  capital 
advances. 

(a)  Amount  of  capital  advances.  The 
amount  of  capital  advances  approved 
shall  be  the  amount  stated  in  the 
notification  of  fund  reservation, 
including  any  adjustment  required  by 
HUD  before  ffie  final  closing.  The 
amount  of  the  capital  advance  may  not 
exceed  the  appropriate  development 
cost  limit. 

(b)  Estimated  development  cost.  The 
amount  of  the  capital  advance  may  not 
exceed  the  total  estimated  development 
cost  of  the  project  (as  determined  by 
HUD),  less  the  incremental  development 
cost  associated  with  excess  amenities 
and  design  features  to  be  paid  for  by  the 
Sponsor  under  §  891.120. 

§  891.140  Development  cost  limits. 

(a)  HUD  shall  use  the  development 
cost  limits,  established  by  Notice  in  the 
Federal  Register  and  adjusted  by 
locality,  to  calculate  the  fund 
reservation  amount  of  ffie  capital 
advance  to  be  made  available  to 
individual  Owners.  Owners  that  incur 
actual  development  costs  that  are  less 
than  the  amount  of  tlie  initial  fund 
reservation  shall  be  entitled  to  retain  50 
percent  of  the  savings  in  a  Replacement 
Reserve  Account.  Such  percentage  shall 
be  increased  to  75  percent  for  Ovmers 
that  add  energy  efficiency  features. 

(b)  The  Replacement  Reserve  Account 
established  under  paragraph  (a)  of  this 
section  may  only  be  used  for  repairs, 
replacements,  and  capital  improvements 
to  the  project. 
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§891.145  Owner  deposit  (Minimum  Capitai 
investment). 

As  a  Minimum  Capital  Investment, 
the  Owner  must  deposit  in  a  special 
escrow  account  one-half  of  one  percent 
(0.5%)  of  the  HUD-approved  capital 
advance,  not  to  exceed  $10,000,  to 
assure  the  Owner’s  commitment  to  the 
housing.  Under  the  Section  202 
Program,  if  an  Owner  has  a  National 
Sponsor  or  a  National  Co-Sponsor,  the 
Minimum  (Dapital  Investment  shall  be 
one-half  of  one  percent  (0.5%)  of  the 
HUD-approved  capital  advance,  not  to 
exceed  $25,000. 

§  891.150  Operating  cost  standards. 

HUD  shall  establish  operating  cost 
standards  based  on  the  average  annual 
operating  cost  of  comparable  housing 
for  the  elderly  or  for  persons  with 
disabilities  in  each  field  office,  and  shall 
adjust  the  standard  annually  based  on 
appropriate  indices  of  increases  in 
housing  costs  such  as  the  Consumer 
Price  Index.  The  operating  cost 
standards  shall  be  developed  based  on 
the  number  of  imits.  However,  under 
the  Section  811  Program  and  for  projects 
funded  under  §§891.655  through 
891.790,  the  operating  cost  standard  for 
group  homes  shall  be  based  on  the 
number  of  residents.  HUD  may  adjust 
the  operating  cost  standard  applicable  to 
an  approved  project  to  reflect  such 
factors  as  differences  in  costs  based  on 
location  within  the  field  office 
jurisdiction.  The  operating  cost  standard 
will  be  used  to  determine  the  amount  of 
the  project  assistance  initially  reserved 
for  a  project. 

§  891 .155  Other  Federal  requirements. 

In  addition  to  the  requirements  set 
forth  in  24  CFR  part  5,  the  following 
requirements  in  this  §  891.155  apply  to 
the  Section  202  and  Section  811 
Programs,  as  well  as  projects  funded 
under  §§  891.655  through  891.790. 

Other  requirements  unique  to  a 
particular  program  are  described  in 
subparts  B  and  C  of  this  part,  as 
applicable. 

(a)  Affirmative  fair  housing  marketing. 

(1)  The  affirmative  fair  housing 
marketing  requirements  of  24  CFR  part 
200,  subpart  M  and  the  implementing 
regulations  at  24  CFR  part  108;  and 

(2)  The  fair  housing  advertising  and 
poster  guidelines  at  24  CFR  parts  109 
and  110. 

(b)  Environmental.  The  National 
Environmental  Policy  Act  of  1969, 
HUD’s  implementing  regulations  at  24 
CFR  part  50,  including  ffie  related 
authorities  described  in  24  CFR  50.4. 

For  the  purposes  of  Executive  Order  No. 
11988,  Floodplain  Management  (42  FR 
26951,  3  CFR,  1977  Comp.,  p.  117);  as 


amended  by  Executive  Order  12148  (44 
FR  43239,  3  CFR,  1979  Comp.,  p.  412)), 
and  implementing  regulations  in  24  CFR 
part  55,  all  applications  for  intermediate 
care  facilities  for  persons  with 
developmental  disabilities  shall  be 
treated  as  critical  actions  requiring 
consideration  of  the  500-year 
floodplain. 

(c)  Flood  insurance.  The  Flood 
Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001). 

(d)  Labor  standards.  (1)  All  laborers 
and  mechanics  (other  than  volimteers 
under  the  conditions  set  out  in  24  C]FR 
part  70)  employed  by  contractors  and 
subcontractors  in  the  coftstruction 
(including  rehabilitation)  of  housing 
with  12  or  more  units  assisted  under 
this  part  shall  be  paid  wages  at  rates  not 
less  than  those  prevailing  in  the  locality, 
as  determined  by  the  Secretary  of  Labor 
in  accordance  with  the  Davis-Bacon  Act 
(40  U.S.C.  276a-276a-5).  A  group  home 
for  persons  with  disabilities  is  not 
covered  by  the  labor  standards. 

(2)  Contracts  involving  employment 
of  laborers  and  mechanics  shall  be 
subject  to  the  provisions  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  327-333). 

(3)  Sponsors,  Owners,  contractors, 
and  subcontractors  must  comply  with 
all  related  rules,  regulations,  and 
reguirements. 

(e)  Displacement,  relocation,  and  real 
property  acquisition.  (1)  Minimizing 
displacement.  Consistent  with  the  other 
goals  and  objectives  of  this  part. 
Sponsors  and  Owners  (or  Borrowers,  if 
applicable)  shall  assure  that  they  have 
t^en  all  reasonable  steps  to  minimize 
the  displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of 
a  project  assisted  under  this  part. 

(2)  Relocation  assistance  for  displaced 
persons.  A  displaced  person  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4201-4655), 
as  implemented  by  49  CFR  part  24. 

(3)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24,  subpart  B. 

(f)  Intergovernmental  review.  The 
requirements  for  intergovernmental 
review  in  Executive  Order  No.  12372 
(47  FR  30959,  3  CFR,  1982  Comp.,  p. 
197;  as  amended  by  Executive  Order  No. 
12416  (48  FR  15587,  3  CFR,  1983 
Comp.,  p.  186))  and  the  implementing 
regulations  at  24  CFR  part  52  are 
applicable  to  this  program. 


(g)  Lead-based  paint.  (1)  The 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing 
regulations  at  24  CFR  pp<i  35  apply  to 
any  dwellings  (except  zero-bedroom 
dwelling  imits)  in  section  811  housing 
that  were: 

(1)  Constructed  or  substantially 
rehabilitated  before  1978;  and 

(ii)  In  which  any  child  under  6  years 
of  age  resides  or  is  expected  to  reside. 

(2)  Under  the  Section  811  Program 
and  projects  funded  under  §§891.655 
through  891.790,  the  lead-based  paint 
requirements  described  in  §  891.325 
also  apply. 

§  891 .1 60  Audit  requirements. 

Nonprofits  receiving  assistance  under 
this  part  are  subject  to  the  audit 
requirements  in  24  CFR  part  45. 

§  891 .1 65  Duration  of  capital  advance. 

The  duration  of  the  fund  reservation 
for  the  capital  advance  is  18  months 
fi-om  the  date  of  issuance  with  limited 
exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case 
basis. 

§  891 . 1 70  Repayment  of  capital  advance. 

(a)  Interest  prohibition  and 
repayment.  A  capital  advance  provided 
under  this  part  shall  bear  no  interest 
and  its  repayment  shall  not  be  required 
so  long  as  the  housing  project  remains 
available  for  very  low-income  elderly 
families  or  persons  with  disabilities,  as 
applicable,  in  accordance  with  this  part. 
The  capital  advance  may  not  be  repaid 
to  extinguish  the  requirements  of  this 
part.  To  ensure  its  interest  in  the  capital 
advance,  HUD  shall  require  a  note  and 
mortgage,  use  agreement,  capitai 
advance  agreement  and  regulatory 
agreement  from  the  Owner  in  a  form  to 
be  prescribed  by  HUD. 

(b)  The  transfer  of  physical  and 
financial  assets  of  any  project  under  this 
part  is  prohibited,  unless  HUD  gives 
prior  written  approval.  Approval  for 
transfer  will  not  be  granted  unless  HUD 
determines  that  the  transfer  to  a  private 
nonprofit  corporation  or  consumer 
cooperative  (under  the  Section  202 
Program)  or  a  nonprofit  organization 
(under  the  Section  811  Program)  is  part 
of  a  transaction  that  will  ensure  the 
continued  operation  of  the  project  for 
not  less  than  40  years  (firom  the  date  of 
original  closing)  in  a  manner  that  will 
provide  rental  housing  for  very  low- 
income  elderly  persons  or  persons  with 
disabilities,  as  applicable,  on  terms  at 
least  as  advantageous  to  existing  and 
future  tenants  as  the  terms  required  by 
the  original  capital  advance. 
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§891.175  Technical  assistance. 

For  purposes  of  the  Section  202 
Program  and  the  Section  811  Program, 
the  Secretary  shall  make  available 
appropriate  technical  assistance  to 
assure  that  applicants  having  limited 
resources,  particularly  minority 
applicants,  are  able  to  participate  more 
fully  in  the  programs. 

Subpsrt  B — Section  202  Supportive 
Housing  for  the  Elderly 

§891.200  Applicability. 

The  requirements  set  forth  in  this 
subpart  B  apply  to  the  Section  202 
Program  of  Supportive  Housing  for  the 
Elderly  only,  and  to  applicants. 
Sponsors,  and  Owners  under  that 
program. 

§891.205  Definitions. 

As  used  in  this  part  in  reference  to  the 
Section  202  Program,  and  in  addition  to 
the  applicable  definitions  in  §891.105: 

Acquisition  means  the  purchase  of  (or 
otherwise  obtaining  title  to)  existing 
housing  and  related  facilities  horn  the 
Resolution  Trust  Corporation. 

Activities  of  daily  living  (ADL)  means 
eating,  dressing,  bathing,  grooming,  and 
household  management  activities,  as 
further  described  below: 

(1)  Eating — ^May  need  assistance  with 
cooking,  preparing,  or  serving  food,  but 
must  be  able  to  fe^  self; 

(2)  Bathing — May  need  assistance  in 
getting  in  and  out  of  the  shower  or  tub, 
but  must  be  able  to  wash  self; 

(3)  Grooming — ^May  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance; 

(4)  Dressing — ^Must  be  able  to  dress 
self,  but  may  need  occasional  assistance; 
and 

(5)  Home  management  activities — 
May  need  assistance  in  doing 
housework,  grocery  shopping,  laundry, 
or  getting  to  and  from  activities  such  as 
going  to  the  doctor  and  shopping,  but 
must  be  mobile.  The  mobility 
requirement  does  not  exclude  persons 
in  wheelchairs  or  those  requiring 
mobility  devices. 

Congregate  space  (hereinafter  referred 
to  as  community  space)  shall  have  the 
meaning  provided  in  section  202  (12 
U.S.C.  1701q(h)(l)).  The  term 
"community  spaces”  excludes  offices, 
halls,  mechanical  rooms,  laundry 
rooms,  parking  areas,  dwelling  units, 
and  lobbies.  Community  space  does  not 
include  commercial  areas. 

Elderly  person  means  a  household 
composed  of  one  or  more  persons  at 
least  one  of  whom  is  62  years  of  age  or 
more  at  the  time  of  initial  occupancy. 

Frail  elderly  means  an  elderly  person 
who  is  unable  to  perform  at  least  three 


activities  of  daily  living  as  defined  in 
this  section.  Owners  may  establish 
additional  eligibility  requirements 
acceptable  to  HUD  based  on  the  ■ 
standards  in  local  supportive  services 
programs. 

Owner  means  a  single-purpose  private 
nonprofit  organization  that  may  be 
established  by  the  Sponsor  that  will 
receive  a  capital  advance  and  project 
rental  assistance  payments  to  develop 
and  operate  supportive  housing  for  the 
elderly  as  its  legal  owner.  Owner  does 
not  mean  a  public  body  or  the 
instrumentality  of  any  public  body.  The 
purposes  of  the  Owner  must  include  the 
promotion  of  the  welfare  of  the  elderly. 
The  Owner  may  not  be  controlled  by  or 
under  the  direction  of  persons  or  firms 
seeking  to  derive  profit  or  gain 
therefrom. 

Private  nonprofit  organization  means 
any  incorporated  private  institution  or 
foundation; 

(1)  That  has  tax-exempt  status  under 
section  501(c)(3)  or  (c)(4)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1  et 
sea.y. 

(2)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual; 

(3)  That  has  a  governing  board: 

(i)  The  membership  of  which  is 
selected  in  a  manner  to  assure  that  there 
is  significant  representation  of  the  views 
of  the  commimity  in  which  such 
housing  is  located;  and 

(ii)  That  is  responsible  for  the 
operation  of  the  housing  assisted  under 
this  part;  and 

(4)  That  is  approved  by  HUD  as  to 
administrative  and  financial 
responsibility. 

Services  expenses  means  those  costs 
needed  to  provide  the  necessary 
services  for  the  elderly  tenants,  which 
may  include,  but  are  not  limited  to: 
health  related  activities,  continuing 
education,  welfare,  informational, 
recreational,  homemaking,  meal  and 
nutritional  services,  counseling,  and 
referral  services  as  well  as 
transportation  as  necessary  to  facilitate 
access  to  these  services. 

Sponsor  means  any  private  nonprofit 
entity,  including  a  consumer 
cooperative: 

(1)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  shareholder,  member,  founder, 
contributor,  or  individual; 

(2)  That  is  not  controlled  by,  or  under 
the  direction  of,  persons  or  firms 
seeking  to  derive  profit  or  gain 
therefi^m;  and 

(3)  That  is  approved  by  the  Secretary 
as  to  administrative  and  financial 
capacity  and  responsibility.  The  term 


"Sponsor^’  does  not  mean  a  public  body 
or  the  instrumentality  of  a  public  body. 

§891.210  Special  project  atandarda. 

In  addition  to  the  applicable  project 
standards  in  §  891.120,  resident  units  in 
Section  202  projects  are  limited  to 
efficiencies  or  one-bedroom  units.  If  a 
resident  manager  is  proposed  for  a 
project,  up  to  two  b^rooms  could  be 
provided  for  the  resident  manager  unit. 

§  891.215  Umita  on  number  of  unita. 

(a)  HUD  may  establish,  through 
publication  of  a  notice  in  the  F^eral 
Register,  limits  on  the  number  of  units 
that  can  be  applied  for  by  a  Sponsor  or 
Co-sponsor  in  a  single  geographical 
region  and/or  nationwide. 

(b)  Affiliated  entities  that  submit 
separate  applications  shall  be  deemed  to 
be  a  single  entity  for  purposes  of  these 
limits. 

(c)  HUD  may  also  establish,  through 
publication  of  a  notice  in  the  Federal 
Register,  the  minimum  size  of  a  single 
project. 

§891.220  Prohibited  facilities. 

Projects  may  not  include  facilities  for 
infirmaries,  nursing  stations,  or  spaces 
for  overnight  care. 

§  891.225  Provision  of  services. 

(a)  In  carrying  out  the  provisions  of 
this  part.  HUD  shall  ensure  that  housing 
assisted  under  this  part  provides 
services  as  described  in  section  202  (12 
U.S.C.  1701q(g)(l)). 

(b)  (1)  HUD  shall  ensure  that  Owners 
have  the  managerial  capacity  to  perform 
the  coordination  of  services  described  in 
12  U.S.C.  1701q(g)(2). 

(2)  Any  cost  associated  with  this 
paragraph  shall  be  to  eligible  cost  under 
the  contract  for  project  rental  assistance. 
Any  cost  associated  with  the 
employment  of  a  service  coordinator 
shall  also  be  an  eligible  cost,  except  if 
the  project  is  receiving  congregate 
housing  services  assistance  under 
section  802  of  the  National  Afi'ordable 
Housing  Act.  The  HUD-approved 
service  costs  will  be  an  eligible  expense 
to  be  paid  from  project  rental  assistance, 
not  to  exceed  $15  per  imit  per  month. 
The  balance  of  service  costs  shall  be 
provided  from  other  sources,  which  may 
include  co-payment  by  the  tenant 
receiving  the  service.  Such  co-payment 
shall  not  be  included  in  the  Total 
Tenant  Payment. 

§891.230  Seiection  preferences. 

For  purposes  of  the  Section  202 
Program,  the  selection  preferences  in  24 
CFR  part  5,  subpart  D  apply. 
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Subpart  C — Section  81 1  Supportive 
Housing  for  Persons  With  Disabilities 

§891.300  Applicability. 

The  requirements  set  forth  in  this 
subpart  C  apply  to  the  Section  811 
Program  of  Supportive  Housing  for 
Persons  with  Disabilities  only,  and  to 
applicants.  Sponsors,  and  Owners  under 
that  program. 

§891.305  Definitions. 

As  used  in  this  part  in  reference  to  the 
Section  811  Program,  and  in  addition  to 
the  applicable  definitions  in  §  891.105; 

Acquisition  means  the  purchase  of  (or 
otherwise  obtaining  title  to)  existing 
structures  to  be  used  as  housing  for 
persons  with  disabilities, .including 
housing  and  related  facilities  hrom  the 
Resolution  Trust  Corporation.  Capital 
advances  are  not  available  in  connection 
with  facilities  owned  and  operated  by 
the  Sponsor  as  housing  for  persons  with 
disabilities. 

Congregate  space  (hereinafter  referred 
to  as  community  space)  means  space  for 
multipurpose  rooms,  common  areas, 
and  other  space  necessary  for  the 
prevision  of  supportive  services. 
Community  space  does  not  include 
commercial  areas. 

Disabled  household  means  a 
household  composed  of: 

(1)  One  or  more  persons  at  least  one 
of  whom  is  an  adult  (18  years  or  older) 
who  has  a  disability; 

(2)  Two  or  more  persons  with 
disabilities  living  together,  or  one  or 
more  such  persons  living  with  another 
person  who  is  determined  by  HUD, 
based  upon  a  certification  from  an 
appropriate  professional  (e.g.,  a 
rehabilitation  counselor,  social  worker, 
or  licensed  physician)  to  be  important  to, 
their  care  or  well  being;  or 

(3)  The  surviving  member  or  members 
of  any  household  described  in 
paragraph  (1)  of  this  definition  who 
were  living  in  a  unit  assisted  under  this 
part,  with  the  deceased  member  of  the 
household  at  the  time  of  his  or  her 
death. 

Nonprofit  organization  means  any 
institution  or  foundation: 

(1)  That  has  tax-exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  1  et  seq.)-, 

(2)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  Board 
member,  founder,  contributor,  or 
individual; 

(3)  That  has  a  governing  board; 

(i)  The  membership  of  which  is 

selected  in  a  manner  to  assure  that  there 
is  significant  representation  of  the  views 
of  the  community  in  which  such 
housing  is  located  (including  persons 
with  disabilities);  and 


(ii)  That  is  responsible  for  the 
operation  of  the  housing  assisted  under 
this  part;  and 

(4)  That  is  approved  by  HUD  as  to 
financial  responsibility. 

Owner  means  a  single-purpose 
nonprofit  organization  established  by 
the  Sponsor  that  will  receive  a  capital 
advance  and  project  rental  assistance 
payments  to  develop  and  operate,  as  its 
legal  owner,  supportive  housing  for 
persons  with  disabilities  under  this  part. 
The  purposes  of  the  Owner  must 
include  the  promotion  of  the  welfare  of 
persons  with  disabilities.  The  Owner 
may  not  be  controlled  by  or  under  the 
direction  of  persons  or  firms  seeking  to 
derive  profit  or  gain  therefrom. 

Person  with  disabilities  shall  have  the 
meaning  provided  in  Section  811  (42 
U.S.C.  8013(k)(2)).  The  term  “person 
with  disabilities”  shall  also  include  the 
following: 

(1)  A  person  who  has  a  developmental 
disability,  as  defined  in  section  102(7) 
of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6001(5)),  i.e.,  if  he  or  she  has  a 
severe  chronic  disability  which: 

(1)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(ii)  Is  manifested  before  the  person 
attains  age  twenty-two; 

(iii)  Is  likely  to  continue  indefinitely; 

(iv)  Results  in  substantial  functional 
limitation  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self-care: 

(B)  Receptive  and  expressive 
language; 

(C)  Learning; 

(D)  Mobility; 

(E)  Self-direction; 

(F)  Capacity  for  independent  living; 

(G)  Economic  self-sufficiency;  and 

(v)  Reflects  the  person’s  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment,  or  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

(2)  A  person  with  a  chronic  mental 
illness,  i.e.,  a  severe  and  persistent 
mental  or  emotional  impairment  that 
seriously  limits  his  or  her  ability  to  live 
independently,  and  which  impairment 
could  be  improved  by  more  suitable 
housing  conditions. 

(3)  A  person  infected  with  the  human 
acquired  immunodeficiency  virus  (HIV) 
and  a  person  who  suffers  from 
alcoholism  or  drug  addiction,  provided 
they  meet  the  definition  of  “person  with 
disabilities”  in  Section  811  (42  U.S.C. 
8013(k)(2)).  A  person  whose  sole 
impairment  is  a  diagnosis  of  HIV 
positive  or  alcoholism  or  drug  addiction 
(i.e.,  does  not  meet  the  quali^ng 


criteria  in  section  811  (42  U.S.C. 
8013(k)(2))  will  not  be  eligible  for 
occupancy  in  a  section  811  project. 

Sponsor  means  any  nonprofit  entity: 

(1)  That  has  tax-exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  1  et  seq.); 

(2)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  shareholder,  member,  founder, 
contributor  or  individual; 

(3)  That  is  not  controlled  by  or  under 
the  direction  of  persons  or  firms  seeking 
to  derive  profit  or  gain  therefrom; 

(4)  That  has  a  governing  board  the 
membership  of  which  is  selected  in  a 
manner  to  assure  that  there  is  significant 
representation  of  the  views  of  persons 
with  disabilities;  and 

(5)  That  is  approved  by  HUD  as  to 
administrative  and  financial  capacity 
and  responsibility. 

§  891.310  Special  project  standards. 

In  addition  to  the  applicable  project 
standards  in  §  891.120,  the  following 
special  standards  apply  to  the  Section 
811  Program  and  to  projects  funded 
under  §§  891.655  through  891.790: 

(a)  Minimum  group  home  standards. 
Each  group  home  must  provide  a 
minimum  of  290  square  feet  of  prorated 
space  for  each  resident,  including  a 
minimum  area  of  80  square  feet  for  each 
resident  in  a  shared  bedroom  (with  no 
more  than  two  residents  occupying  a 
shared  bedroom)  and  a  minimum  area  of 
100  square  feet  for  a  single  occupant 
bedroom;  at  least  one  full  bathroom  for 
every  four  residents;  space  for  recreation 
at  indoor  and  outdoor  locations  on  the 
project  site;  and  sufficient  storage  for 
each  resident  in  the  bedroom  and  other 
storage  space  necessary  for  the 
operation  of  the  home.  If  the  project 
involves  acquisition  (with  or  without 
rehabilitation),  the  structure  must  at 
least  be  in  compliance  with  applicable 
State  requirements.  In  the  absence  of 
such  requirements,  the  above  standards 
shall  apply. 

(b)  Additional  accessibility 
requirements.  In  addition  to  the 
accessibility  requirements  in 

§  891.120(b),  the  following  requirements 
apply  to  the  Section  811  Program  and  to 
projects  funded  imder  §§  891.655 
through  891.790: 

(1)  All  entrances,  common  areas,  units 
to  be  occupied  by  resident  staff,  and 
amenities  must  be  readily  accessible  to 
and  usable  by  persons  with  disabilities. 

(2)  In  projects  for  chronically 
mentally  ill  individuals,  a  minimum  of 
10  percent  of  all  dwelling  units  in  an 
independent  living  facility  (or  10 
percent  of  all  bedrooms  and  bathrooms 
in  a  group  home,  but  at  least  one  of  each 
such  space),  must  be  designed  to  be 
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accessible  or  adaptable  for  persons  with 
disabilities. 

(3)  In  projects  for  developmentally 
disabled  or  physically  disabled  persons, 
all  dwelling  units  in  an  independent 
living  facility  (or  all  bedrooms  and 
bathrooms  in  a  group  home)  must  be 
designed  to  be  accessible  or  adaptable 
for  persons  with  physical  disabilities.  A 
project  involving  acquisition  and/or 
rehabilitation  may  provide  a  lesser 
number  if: 

(i)  The  cost  of  providing  full 
accessibility  makes  the  project 
financially  infeasible; 

(ii)  Fewer  than  one-half  of  the 
intended  occupants  have  mobility 
impairments;  and 

(iii)  The  project  complies  with  the 
requirements  of  24  CFK  8.23. 

(4)  For  the  purposes  of  paragraph  (b) 
of  this  section,  the  following  dehnitions 
apply: 

(i)  Accessible  describes  a  site, 
building,  facility,  or  portion  thereof  that 
complies  with  the  Uniform  Federal 
Accessibility  Standards  and  that  can  be 
approached,  entered,  and  used  by 
physically  disabled  people; 

(ii)  Adaptability  means  the  ability  of 
certain  building  spaces  and  elements, 
such  as  kitchen  counters,  sinks,  and 
grab  bars,  to  be  added  or  altered  so  as 
to  accommodate  the  needs  of  either 
disabled  or  nondisabled  persons,  or  to 
accommodate  the  needs  of  either 
disabled  or  nondisabled  persons,  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 

§891.315.  Prohibited  facilities. 

This  section  shall  apply  to  capital 
advances  under  the  Section  811 
Program,  as  well  as  loans  financed 
under  subpart  E  of  this  part.  Project 
facilities  may  not  include  infirmaries, 
nursing  stations,  spaces  dedicated  to  the 
delivery  of  medical  treatment  or 
physical  therapy,  padded  rooms,  or 
space  for  respite  care  or  sheltered 
workshops,  even  if  paid  for  from 
sources  other  than  the  HUD  capital 
advance  or  loan.  Except  for  office  space 
used  by  the  Owner  (or  Borrower,  if 
applicable)  exclusively  for  the 
administration  of  the  project,  project 
facilities  may  not  include  office  space. 

§  891 .320  Site  and  neighborhood 
standards. 

In  addition  to  the  requirements  in 
§  891.125  and  §  891.680,  if  applicable, 
the  following  site  and  neighborhood 
requirements  apply  to  the  Section  811 
Program: 

(a)  Travel  time  and  cost  via  public 
transportation  or  private  automobile, 
from  the  neighborhood  to  places  of 
employment  providing  a  range  of  jobs 


for  very  low-income  workers  (or  low- 
income  workers,  as  applicable),  must 
not  be  excessive. 

(b)  Projects  should  be  located  in 
neighborhoods  where  other  family 
housing  is  located.  Projects  should  not 
be  located  adjacent  to  ^e  following 
facilities,  or  in  areas  where  such 
facilities  are  concentrated:  schools  or 
day-care  centers  for  persons  with 
disabilities,  workshops,  medical 
facilities,  or  other  housing  primarily 
serving  persons  with  disabilities.  Not 
more  than  one  group  home  may  be 
located  on  any  one  site  and  no  such 
home  may  be  located  on  a  site 
contiguous  to  another  site  containing 
such  a  home. 

§  891 .325  Lead-based  paint  requirements. 

In  addition  to  the  other  Federal 
requirements  described  in  §  891.155,  the 
following  lead-based  paint  requirements 
apply  to  the  Section  811  Program  and  to 
projects  funded  under  §§  891.655 
through  891.790: 

(a)  The  requirements  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821^846)  and 
implementing  regulations  at  24  CFR  part 
35  (except  as  superseded  in  paragraph 
(b)  of  this  section)  apply  to  the 
dwellings  (except  zero-bedroom 
dwelling  units  or  units  that  are  certified 
by  a  qualified  inspector  to  be  fiee  of 
lead-based  paint  or  the  lead-based  paint 
hazards  have  been  eliminated)  in 
housing  assisted  under  this  subpart  and 
to  projects  funded  under  §§  891.655 
throu^  891.790  that: 

(1)  Were  constructed  before  1978;  and 

(2)  In  which  any  child  under  6  years 
of  age  resides  or  is  expected  to  reside. 

(l^  (1)  This  paragraph  (b)  implements 
the  provisions  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act,  42  U.S.C. 
4821  et  seq.,  by  establishing  procedures 
to  eliminate,  as  far  as  practicable,  the 
hazards  of  lead-based  paint  poisoning 
with  respect  to  covered  structures  for 
which  assistance  is  provided  under  the 
Section  811  Program  and  under 
§§  891.655  through  891.790.  This 
paragraph  (b)  is  promulgated  under  24 
CFR  35.24(b)(4)  and  supersedes,  with 
respect  to  these  programs,  the 
requirements  prescribed  in  subpart  C  of 
24  CFR  part  35. 

(2)  The  following  definitions  apply  to 
this  section: 

Applicable  surface  means  all  intact 
and  nonintact  painted  interior  and 
exterior  surfaces  of  a  residential 
structure. 

Chewable  surface  means  all 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  that  are 
readily  accessible  to  ^ildren  under  6 
years  of  age,  e.g.,  protruding  comers. 
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windowsills  and  frames,  doors  and 
frames,  and  other  protruding  woodwork. 

Defective  paint  surfaces  means  a 
surface  on  which  the  paint  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL 
means  excessive  absorption  of  lead:  that 
is,  a  confirmed  concentration  of  lead  in 
whole  blood  of  20  ug/dl  (micrograms  of 
lead  per  deciliter)  for  a  single  test  or  of 
15-19  ug/dl  in  two  consecutive  tests  3- 
4  months  apart. 

Lead-based  paint  means  a  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  mg/cm2 
(milligram  per  square  centimeter)  or  .5 
percent  by  weight  or  5000  parts  per 
million  (PPM). 

(3)  In  the  case  of  a  structure 
constructed  before  1978,  the  Sponsor 
must  inspect  the  structure  for  defective 
paint  surfaces  before  it  submits  site 
information.  If  defective  paint  surfaces 
are  found,  treatment  in  accordance  with 
paragraph  (a)(5)  of  this  section  is 
required.  Correction  of  defective 
surfaces  found  during  the  initial 
inspection  must  be  completed  before 
initial  occupancy  of  the  project. 
Correction  of  defective  paint  conditions 
discovered  at  periodic  inspection  must 
be  completed  within  30  calendar  days  of 
their  discovery.  When  weather 
conditions  prevent  completion  of 
repainting  of  exterior  surfaces  within 
the  30-day  period,  repainting  may  be 
delayed,  but  covering  or  removal  of  the 
defective  paint  must  be  completed 
within  the  prescribed  period. 

(4)  In  the  case  of  a  structure 
constructed  before  1978,  if  the  Owner 
(or  Borrower,  if  applicable)  is  presented 
with  test  results  that  indicate  fiiat  a 
child  under  the  age  of  6  years  occupies 
the  structure  and  has  an  elevated  blood 
lead  level  (EBL),  the  Owner  (or 
Borrower,  if  applicable)  must  cause  the 
unit  to  be  tested  for  lead-based  paint  on 
chewable  surfaces.  Testing  must  be 
conducted  by  a  State  or  local  health  or 
housing  agency,  by  an  inspector 
certified  or  regulated  by  a  State  or  local 
health  or  housing  agency,  or  an 
organization  recognized  by  HUD.  Lead 
content  shall  be  tested  by  using  an  X-ray 
fluorescence  analysis  (XRF)  or  by 
laboratory  analysis  of  paint  samples. 
Where  lead-based  paint  on  chewable 
surfaces  is  identified,  covering  or 
removal  of  the  paint  siuface  in 
accordance  with  paragraph  (a)(5)  of  this 
section  is  required  and  treatment  shall 
be  completed  within  the  time  limits  in 
petragraph  (b)(3)  of  this  section. 

(5)  Treatment  of  defective  paint 
surfaces  and  chewable  surfaces  must 
consist  of  covering  or  removal  of  the 
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paint  in  accordance  with  the  following 
requirements: 

(i)  A  defective  paint  surface  shall  be 
treated  if  the  total  area  of  defective  paint 
on  a  component  is: 

(A)  More  than  10  square  feet  on  an 
exterior  wall; 

(B)  More  than  2  square  feet  on  an 
interior  or  exterior  component  with  a 
large  surface  area,  excluding  exterior 
walls  and  including,  but  not  limited  to, 
ceilings,  floors,  doors,  and  interior 
walls;  or 

(C)  More  than  10  percent  of  the  total 
surface  area  on  an  interior  or  exterior 
component  with  a  small  surface  area, 
including,  but  not  limited  to,  window 
sills,  baseboards  and  trim. 

(ii)  Acceptable  methods  of  treatment 
are:  removal  by  wet  scraping,  wet 
sanding,  chemical  stripping  on  or  off 
site,  replacing  painted  components, 
scraping  with  infra-red  or  coil  type  heat 
gun  wiA  temperatures  below  1100 
degrees,  HEPA  vacuum  sanding,  HEPA 
vacuum  needle  gun,  contained 
hydroblasting  or  high  pressure  wash 
with  HEPA  vacuum,  and  abrasive 
sandblasting  with  HEPA  vacuum. 
Surfaces  must  be  covered  with  durable 
materials  with  joints  and  edges  sealed 
and  caulked  as  needed  to  prevent  the 
escape  of  lead  contaminated  dust. 

(iii)  Prohibited  methods  of  removal 
are:  open  flame  burning  or  torching; 
machine  sanding  or  grinding  without  a 
HEPA  exhaust;  uncontained 
hydroblasting  or  high  pressure  wash; 
and  dry  scraping  except  around 
electrical  outlets  or  except  when 
treating  defective  paint  spots  no  more 
than  two  square  feet  in  any  one  interior 
room  or  space  (hallway,  pantry,  etc.)  or 
totalling  no  more  than  twenty  square 
feet  on  exterior  surfaces. 

(iv)  During  exterior  treatment,  soil 
and  playground  equipment  must  be 
protected  from  contamination. 

(v)  All  treatment  procedures  must  be 
concluded  with  a  thorough  cleaning  of 
all  surfaces  in  the  room  or  area  of 
treatment  to  remove  fine  dust  particles. 
Cleanup  must  be  accomplished  by  wet 
washing  surfaces  with  a  lead 
solubilizing  detergent  such  as  trisodium 
phosphate  or  an  equivalent  solution. 

(vi)  Waste  and  debris  must  be 
disposed  of  in  accordance  with  all 
applicable  Federal,  State  and  local  laws. 

(6)  In  lieu  of  the  procedures  set  forth 
in  the  preceding  clause,  the  Owner  (or 
Borrower,  if  applicable)  may,  at  its 
discretion,  abate  all  interior  and  exterior 
chewable  surfaces  in  accordance  with 
the  methods  set  out  paragraph  (a)(5)  of 
this  section. 

(7)  The  Owner  (or  Borrower,  if 
applicable)  must  take  appropriate  action 


to  protect  tenants  from  hazards 
associated  with  abatement  procedures. 

(8)  The  Owner  (or  Borrower,  if 
applicable)  must  keep  a  copy  of  each 
inspection  report  for  at  least  three  years. 
If  a  unit  requires  testing,  or  treatment  of 
chewable  surfaces  based  on  the  testing, 
the  Owner  must  keep  the  test  results, 
and,  if  applicable,  the  certification  of 
treatment  indefinitely.  The  records  must 
indicate  which  chewable  surfaces  in  the 
units  have  been  tested  or  treated.  If 
records  establish  that  certain  chewable 
surfaces  were  tested,  or  tested  and 
treated,  in  accordance  with  the 
standards  prescribed  in  this  section, 
these  surfaces  do  not  have  to  be  tested 
or  treated  at  any  subsequent  time. 

Subpart  0 — Project  Management 

§  891 .400  Responsibilities  of  Owner. 

(a)  Marketing.  (1)  The  Owner  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  of  the  first  unit  or 
occupancy  of  the  group  home.  Market 
activities  shall  include  the  provision  of 
notices  of  the  availability  of  housing 
under  the  program  to  operators  of 
temporary  housing  for  the  homeless  in 
the  same  housing  market. 

(2)  Marketing  must  be  done  in 
accordance  with  a  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State  or  local  fair 
housing  and  equal  opportunity 
requirements.  The  purpose  of  the  plan 
and  requirements  is  to  achieve  a 
condition  in  which  eligible  households 
of  similar  income  levels  in  the  same 
housing  market  area  have  a  like  range  of 
housing  choices  available  to  them 
regardless  of  discriminatory 
considerations  such  as  their  race,  color, 
creed,  religion,  familial  status, 
disability,  sex  or  national  origin. 

(3)  At  the  time  of  PRAC  execution,  the 
Owner  must  submit  to  HUD  a  list  of 
leased  and  unleased  assisted  units  (or  in 
the  case  of  a  group  home,  leased  and 

un  leased  residential  spaces)  with  a 
justification  for  the  unleased  units  or 
residential  spaces,  in  order  to  qualify  for 
vacancy  payments  for  the  unleased 
units  or  residential  spaces. 

(b)  Management  and  maintenance. 
The  Owner  is  responsible  for  all 
management  functions.  These  functions 
include  selection  and  admission  of 
tenants,  required  reexaminations  of 
incomes  for  households  occupying 
assisted  units  or  residential  spaces, 
collection  of  tenant  payments, 
termination  of  tenancy  and  eviction, 
and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 


replacement  of  capital  items).  All 
functions  must  be  performed  in 
compliance  with  equal  opportunity 
requirements. 

(c)  Contracting  for  services.  (1)  With 
HUD  approval,  the  Owner  may  contract 
with  a  private  or  public  entity  for 
performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b)  of  this 
section.  However,  such  an  arrangement 
does  not  relieve  the  Owner  of 
responsibility  for  these  services  and 
duties.  All  such  contracts  are  subject  to 
the  restrictions  governing  prohibited 
contractual  relationships  described  in 

§  891.130.  (These  prohibitions  do  not 
extend  to  management  contracts  entered 
into  by  the  Owner  with  the  Sponsor  or 
its  nonprofit  affiliate.) 

(2)  Consistent  with  the  objectives  of 
Executive  Order  No.  11625  (36  FR 
19967,  3  CFR,  1971-1975  Comp.,  p.  616; 
as  amended  by  Executive  Order  No. 
12007  (42  FR  42839,  3  CFR,  1977 
Comp.,  p.  139));  Executive  Order  No. 
12432  (48  FR  32551,  3  CFR,  1983 
Comp.,  p.  198);  and  Executive  Order  No. 
12138  (44  FR  29637,  3  CFR,  1979 
Comp.,  p.  393;  as  amended  by  Executive 
Order  No.  12608  (52  FR  34617,  3  CFR, 
1987  Comp.,  p.  245)),  the  Owner  will 
promote  awareness  and  participation  of 
minority  and  women’s  business 
enterprises  in  contracting  and 
procurement  activities. 

(d)  Submission  of  financial  and 
operating  statements.  The  Owner  must 
submit  to  HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  project  operations, 
financial  statements  for  the  project 
audited  by  an  independent  public 
accountant  and  in  the  form  required  by 
HUD;  and 

(2)  Other  statements  regarding  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require  to 
administer  the  PRAC  and  to  monitor 
project  operations. 

(e)  Use  of  project  funds.  The  Owner 
shall  maintain  a  separate  interest 
bearing  project  fund  account  in  a 
depository  or  depositories  which  are 
members  of  the  Federal  Deposit 
Insurance  Corporation  or  National 
Credit  Union  Share  Insurance  Fund  and 
shall  deposit  all  tenant  payments, 
charges,  income  and  revenues  arising 
from  project  operation  or  ownership  to 
this  account.  All  project  funds  are  to  be 
deposited  in  Federally  insured 
accounts.  All  balances  shall  be  fully 
insured  at  all  times,  to  the  maximum 
extent  possible.  Project  funds  must  be 
used  for  the  operation  of  the  project 
(including  required  insurance  coverage), 
and  to  make  required  deposits  to  the 
replacement  reserve  under  §  891.405,  in 
accordance  with  HUD-approved  budget. 
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Any  remaining  project  funds  in  the 
project  funds  account  (including  earned 
interest)  following  the  expiration  of  the 
hscai  year  shall  be  deposited  in  a 
Federally-insured  residual  receipts 
account  within  60  days  following  the 
end  of  the  fiscal  year.  Withdrawals  from 
this  account  may  be  made  only  for 
project  purposes  and  with  the  approval 
of  HUD.  If  there  are  funds  remaining  in 
the  residual  receipts  account  when  the 
mortgage  is  satisfied,  such  funds  shall 
be  returned  to  HUD. 

(f|  Reports.  The  Owner  shall  submit 
such  reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with 
applicable  civil  rights  and  equal 
opportimity  requirements.  See 
§  691.410(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  niunber  2502-0470) 

§  861.405  Replacement  reserve. 

(e)  Establishment  of  reserve.  The 
Owner  shall  establish  and  maintain  a 
replacement  reserve  to  aid  in  funding 
extraordinary  maintenance  and  repair 
and  replacement  of  capital  items. 

(b)  Deposits  to  reserve.  The  Owner 
shall  m^e  monthly  deposits  to  the 
replacement  reserve  in  an  amount 
determined  by  HUD. 

(c)  Level  of  reserve.  The  reserve  must 
be  built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to 
meet  projected  requirements.  Should 
the  reserve  reach  that  level,  the  amount 
of  tlie  deposit  to  the  reserve  may  be 
reduced  with  the  approval  of  HUD. 

(d)  Administration  of  reserve. 
Replacement  reser\'e  funds  must  be 
deposited  with  HUD  or  in  a  Federally- 
insured  depository  in  an  interest- 
bearing  account(s)  whose  balances(s)  are 
fully  insured  at  all  times.  All  earnings 
including  interest  on  the  reserve  must 
be  added  to  the  reserve.  Fimds  may  be 
drawn  from  the  reserve  and  used  only 
in  accordance  with  HUD  guidelines  and 
with  the  approval  of,  or  as  directed  by, 
HUD. 

§  891 .41 0  Selection  and  admission  of 
tenants. 

(a)  Written  procedures.  The  Owner 
shall  adopt  written  tenant  selection 
procedures  that  ensure 
nondi.scrimination  in  the  selection  of 
tenants  and  that  are  consistent  with  the 
purpose  of  improving  housing 
opportunities  for  very  low-income 
elderly  persons  and  persons  with 
disabilities  (as  applicable);  and 
reasonably  related  to  program  eligibility 
and  an  applicant’s  ability  to  perform  the 
obligations  of  the  lease.  Owners  shall 
promptly  inform  in  writing  any  rejected 
applicant  of  the  grounds  for  any 
rejection.  Additionally.  Owners  shall 


maintain  a  written,  chronological 
waiting  list  showing  the  name,  race, 
gender,  ethnicity,  and  date  of  each 
person  applying  for  the  program. 

(b)  Application  for  admission.  The 
Owner  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD,  and  (under  the 
Section  202  Program  only)  is  obligated 
to  confirm  all  information  provided  by 
applicant  families  on  the  application. 
Applicant  households  applying  for 
assisted  units  (or  residential  spaces  in  a 
group  home)  must  complete  a 
certification  of  eligibility  as  part  of  the 
application  for  admission.  Applicant 
households  must  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  5,  subpart  B.  Applicant 
families  must  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  5,  subpart  B. 
Both  the  Owner  and  the  applicant 
household  must  complete  and  sign  the 
application  for  admission.  On  request, 
the  Owner  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

(c)  Determination  of  eligibility  and 
selection  of  tenants.  (1)  'The  Ovraer  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  households.  To  be 
eligible  for  admission,  an  applicant 
must  be  an  elderly  person  or  a  person 
with  disabilities,  as  applicable  (as 
defined  in  §§  891.205  and  891.305, 
respectively);  must  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  5,  subpart  B;  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part  5, 
subpart  B;  and  must  be  a  very  low- 
income  family,  as  defined  in  §  891.105. 

(2)  Under  the  Section  811  Program: 

(i)  In  order  to  be  eligible  for 
admission,  the  applicant  must  also  meet 
any  project  occupancy  requirements 
approved  by  HUD. 

(ii)  Owners  shall  make  selections  in  a 
nondiscriminatory  manner  without 
regard  to  considerations  such  as  race, 
religion,  color,  sex,  national  origin, 
familial  status,  or  disability.  An  Ovmer 
may,  with  the  approval  of  the  Secretary, 
limit  occupancy  within  housing 
developed  under  this  part  891  to 
persons  with  disabilities  who  have 
similar  disabilities  and  require  a  similar 
set  of  supportive  services  in  a 
supportive  housing  environment. 
However,  the  Owner  must  permit 
occupancy  by  any  qualified  person  with 
a  disability  who  could  benefit  from  the 


housing  and/or  services  provided 
regardless  of  the  person’s  disability. 

(d)  Unit  assignment.  If  tbe  Owner 
determines  that  the  household  is 
eligible  and  is  otherwise  acceptable  and 
units  (or  residential  spaces  in  a  group 
home)  are  available,  the  Ovmer  will 
assign  the  household  a  unit  or 
residential  space  in  a  group  home.  If  the 
household  will  occupy  an  assisted  imit, 
the  Owmer  will  assign  the  household  a 
imit  of  the  appropriate  size  in 
accordance  with  HDD’s  general 
occupancy  guidelines.  If  no  suitable 
unit  (or  residential  space  in  a  group 
home)  is  available,  the  Ov/ner  will  place 
the  household  on  a  waiting  list  for  the 
project  and  notify  the  household  when 

a  suitable  unit  or  residential  space  may 
become  available.  If  the  waiting  list  is  so 
long  that  the  applicant  would  not  be 
likely  to  be  admitted  for  the  next  12 
months,  the  Owner  may  advise  the 
applicant  that  no  additional 
applications  for  admission  are  being 
considered  for  that  reason. 

(e)  Ineligibility  determination.  If  the 
Owner  determines  that  an  applicant  is 
ineligible  for  admission  or  the  Owner  is 
not  selecting  the  applicant  for  other 
reasons,  the  Owner  will  promptly  notify 
the  applicant  in  writing  of  the 
determination,  the  reasons  for  the 
determination,  and  the  applicant’s  right 
to  request  a  meeting  to  revii  w  the 
rejection,  in  accordance  with  HUD 
requirements.  The  review,  if  requested, 
may  not  be  conducted  by  a  member  of 
the  Owner’s  staff  who  made  the  initial 
decision  to  reject  the  applicant.  The 
applicant  may  also  exercise  other  rights 
(e.g.,  rights  granted  under  Federal,  State 
or  local  civil  rights  laws)  if  the  applicant 
believes  he  or  she  is  being  discriminated 
against  on  a  prohibited  b^is. 

(f)  Records.  Records  on  applicants  and 
approved  eligible  households,  which 
provide  racial,  ethnic,  gender  and  place 
of  previous  residency  data  required  by 
HUD,  must  be  retained  for  three  years. 
See  §  891.410(a). 

(g)  Reexamination  of  household 
family  income  and  composition.  (1) 
Regular  reexaminations.  The  Owner 
must  reexamine  the  income  and 
composition  of  the  household  at  least 
every  12  months.  Upon  verification  of 
the  information,  the  Owner  must  make 
appropriate  adjustments  in  the  total 
tenant  payment  in  accordance  with  part 
813  of  this  chapter,  as  modified  by 

§  891.105,  end  must  determine  whether 
the  household’s  unit  size  is  still 
appropriate.  The  Owner  must  adjust 
tenant  payment  and  the  project  rental 
assistance  pajonent,  and  must  carry  out 
any  unit  transfer  in  accordance  with 
HUD  standards.  At  the  time  of 
reexamination  under  paragraph  (g)(1)  of 
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this  section,  the  Owner  must  require  the 
household  to  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  5,  subpart  B.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  obtaining 
of  wage  and  claim  information  firam 
State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  5,  subpart  B. 

(2)  Interim  reexaminations.  The 
household  must  comply  with  the 
provisions  in  its  lease  regarding  interim 
reporting  of  changes  in  income.  If  the 
Owner  receives  infonnation  concerning 
a  change  in  the  household’s  income  or 
other  circumstances  between  regularly 
scheduled  reexaminations,  the  Owner 
niiust  consult  with  the  household  and 
make  any  adjustments  determined  to  be 
appropriate.  See  24  CFR  part  5,  subpart 
B  for  the  requirements  for  the  disclosure 
and  verification  of  Social  Security 
Number  at  interim  reexaminations 
involving  new  household  members.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  5,  subpart  B.  Any  change  in 
the  household’s  income  or  other 
circumstances  that  result  in  an 
adjustment  in  the  total  tenant  payment, 
tenant  payment,  and  project  rental 
assistance  payment  must  be  verified. 

(3)  Continuation  of  project  rental 
assistance  payment,  (i)  A  household 
shall  remain  eligible  for  project  rental 
assistance  payment  until  the  total  tenant 
payment  equals  or  exceeds  the  gross 
rent  (or  a  pro  rata  share  of  the  gross  rent 
in  a^oup  home).  The  termination  of 
subsidy  eligibility  will  not  affect  the 
household’s  other  rights  under  its  lease. 
Project  rental  assistance  payment  may 
be  resumed  if,  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
PRAC,  the  household  meets  the  income 
eligibility  requirements  of  24  CFR  part 
813  (as  modified  in  §891.105)  and 
project  rental  assistance  is  available  for 
the  unit  or  residential  space  imder  the 
terms  of  the  PRAC.  The  household  will 
not  be  required  to  establish  its  eligibility 
for  admission  to  the  project  under  the 
remaining  requirements  of  paragraph  (c) 
of  this  section. 

(ii)  A  household’s  eligibility  for 
project  rental  assistance  payment  may 
be  terminated  in  accordance  with  HUD 
requirements  for  such  reasons  as  failure 
to  submit  requested  verification 
information,  including  information 
related  to  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  24  CFR  part  5,  subpart  B  or  failime 
to  sign  and  submit  consent  forms  for  the 


obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies  (as  provided  by  24  CFR  part  5, 
subpart  B). 

(h)  Selection  preferences.  Under  the 
Section  202  Program,  the  selection 
preferences  in  24  CFR  part  5,  subpart  D 
apply. 

§  891 .41 5  Obligations  of  the  household  or 
family. 

This  section  shall  apply  to  capital 
advances  under  the  Section  202 
Program  and  the  Section  811  Program, 
as  well  as  loans  financed  under  subpart 
E  of  this  part. 

(a)  Requirements.  The  household  (or 
family,  as  applicable)  shall: 

(1)  Pay  amovmts  due  under  the  lease 
directly  to  the  Owner  (or  Borrower,  as 
applicable); 

(2)  Supply  such  certification,  release 
of  information,  consent,  completed 
forms  or  dociunentation  as  the  Owner 
(or  Borrower,  as  applicable)  or  HUD 
determines  necessary,  including 
information  and  documentation  relating 
to  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  24  CFR  part  5,  subpart  B,  and  the 
signing  and  submission  of  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  5,  subpart  B; 

(3)  Allow  the  Owner  (or  Borrower,  as 
applicable)  to  inspect  the  dwelling  unit 
or  residential  space  at  reasonable  times 
and  after  reasonable  notice; 

(4)  Notify  the  Owner  (or  Borrower,  as 
applicable)  before  vacating  the  dwelling 
unit  or  residential  space;  and 

(5)  Use  the  dwelling  unit  or 
residential  space  solely  for  residence  by 
the  household  (or  family,  as  applicable) 
and  as  the  household’s  (or  family’s) 
principal  place  of  residence. 

(b)  Prohibitions.  The  household  (or 
family,  as  applicable)  shall  not: 

(1)  Assign  the  lease  or  transfer  the 
unit  or  residential  space;  or 

(2)  Occupy,  or  receive  assistance  for 
the  occupancy  of,  a  unit  or  residential 
space  governed  under  this  part  891 
while  occupying,  or  receiving  assistance 
for  the  occupancy  of,  another  unit 
assisted  under  any  Federal  housing 
assistance  program,  including  any 
section  8  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0470) 

§  891 .420  Overcrowded  and 
underoccupied  units. 

If  the  Owner  determines  that  because 
of  change  in  household  size,  an  assisted 
unit  is  smaller  than  appropriate  for  the 
eligible  household  to  which  it  is  leased, 
or  that  the  assisted  unit  is  larger  than 


appropriate,  project  rental  assistance 
payment  with  respect  to  the  imit  will 
not  be  reduced  or  terminated  until  the 
eligible  household  has  been  relocated  to 
an  appropriate  alternate  unit.  If 
possible,  the  Owner  will,  as  promptly  as 
possible,  offer  the  household  an 
appropriate  alternate  unit.  The  Owner 
may  receive  vacancy  payments  for  the 
vacated  unit  if  the  Owner  complies  with 
the  requirements  of  §  891.445. 

§  891 .425  Lease  requirements. 

This  section  shall  apply  to  capital 
advances  under  the  Section  202 
Program  and  the  Section  811  Program, 
as  well  as  loans  financed  under  subpart 
E  of  this  part. 

(a)  Term  of  lease.  The  term  of  the 
lease  may  not  be  less  than  one  year. 
Unless  the  lease  has  been  terminated  by 
appropriate  action,  upon  expiration  of 
the  lease  term,  the  household  and 
Owner  (or  family  and  Borrower,  as 
applicable)  may  execute  a  new  lease  for 
a  term  not  less  than  one  year,  or  may 
take  no  action.  If  no  action  is  taken,  the 
lease  will  automatically  he  renewed  for 
successive  terms  of  one  month. 

(b)  Termination  by  the  household  (or 
family,  as  applicable).  All  leases  may 
contain  a  provision  that  permits  the 
household  (or  family)  to  terminate  the 
lease  upon  30  days  advance  notice.  A 
lease  for  a  term  that  exceeds  one  year 
must  contain  such  provision. 

(c)  Form.  The  Owner  (or  Borrower,  as 
applicable)  shall  use  the  lease  form 
prescribed  by  HUD.  In  addition  to 
required  provisions  of  the  lease  form, 
tlie  Owner  (or  Borrower)  may  include  a 
provision  in  the  lease  permitting  the 
Owner  (or  Borrower)  to  enter  the  leased 
premises  at  any  time  without  advance 
notice  when  there  is  reasonable  cause  to 
believe  that  an  emergency  exists  or  that 
health  or  safety  of  a  family  member  is 
endangered. 

§  891 .430  Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  part  247  of  this  title 
apply  to  all  decisions  by  an  Owner  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  household  residing  in  a  imit 
(or  residential  space  in  a  group  home). 

§  891 .435  Security  deposits. 

This  section  shall  apply  to  capital 
advances  under  the  Section  202 
Program  and  the  Section  811  Program, 
as  well  as  loans  financed  under  subpart 
E  of  this  part.  For  loans  financed  under 
subpart  E  of  this  part,  the  requirements 
in  §  891.635  also  apply. 

(a)  Collection  of  security  deposits.  At 
the  time  of  the  initial  execution  of  the 
lease,  the  Owner  (or  Borrower,  as 
applicable)  will  require  each  household 
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(or  family,  as  applicable}' occupying  an 
assisted  unit  or  residential  space  in  a 
group  home  to  pay  a  security  deposit  in 
an  amount  equal  to  one  month’s  tenant 
payment  or  $50,  whichever  is  greater. 
The  household  (or  family)  is  expected  to 
pay  the  security  deposit  from  its  own 
resources  and  other  available  public  or 
private  resources.  The  Owner  (or 
Borrower)  may  collect  the  security 
deposit  on  an  installment  basis. 

lb)  Security  deposit  provisions 
applicable  to  units.  (1)  Administration 
of  security  deposit.  The  Owner  (or 
Borrower,  as  applicable)  must  place  the 
security  deposits  in  a  segregated 
interest-bearing  account.  The  amount  of 
the  segregated,  interest-bearing  accoimt 
maintained  by  the  Owner  (or  Borrower) 
must  at  all  times  equal  the  total  amount 
collected  from  the  households  (or 
families,  as  applicable)  then  in 
occupancy  plus  any  accrued  interest 
and  less  allowable  administrative  cost 
adjustments.  The  Owner  (or  Borrower) 
must  comply  with  any  applicable  State 
and  local  laws  concerning  interest 
payments  on  security  deposits. 

(2)  Household  (or  famtly,  as 
applicable)  notification  requirement.  In 
order  to  be  considered  for  the  refund  of 
the  security  deposit,  a  household  (or 
family)  must  provide  the  Owner  (or 
Borrower,  as  applicable)  with  a 
forwarding  add^s  or  arrange  to  pick  up 
the  refund. 

(3)  Use  of  security  deposit.  The  Owner 
(or  Borrower,  as  applicable),  subject  to 
State  and  local  law  emd  the 
requirements  of  paragraphs  (b)(1)  and 
(h)(3)  of  this  section,  may  use  the 
household’s  (or  family’s,  as  applicable) 
security  deposit  balance  as 
reimbursement  for  any  unpaid  amounts 
that  the  household  (or  family)  owes 
under  the  lease.  Within  30  days  (or 
shorter  time  if  required  by  State  or  local 
law)  after  receiving  notification  under 
paragraph  (b)(2)  of  this  section,  the 
Owner  (or  Borrower)  must; 

(i)  Refund  to  a  household  (or  family) 
that  does  not  owe  any  amoimt  under  the . 
lease  the  full  amount  of  the  household’s 
(or  family’s)  security  deposit  balance; 

(ii)  Provide  to  a  housenold  (or  family) 
owing  amounts  under  the  lease  a  list 
itemizing  each  amount,  along  with  a 
statement  of  the  household’s  (or 
family’s)  rights  under  State  and  local 
law.  If  the  amount  that  the  Owner  (or 
Borrower)  claims  is  owed  by  the 
household  (or  family)  is  less  than  the 
amount  of  the  household’s  (or  f^ily’s) 
security  deposit  balance,  the  Owner  (or 
Borrower)  must  refund  the  excess 
balance  to  the  household  (or  family).  If 
the  Owner  (or  Borrower)  fails  to  provide 
the  list,  the  household  (or  family)  will 
he  entitled  to  the  refund  of  the  ^11 


amount  of  the  household’s  (or  family’s) 
security  deposit  balance. 

(4)  Disa^eements.  If  a  disagreement 
arises  concerning  reimbursement  of  the 
security  deposit,  the  household  (or 
family,  if  applicable)  will  have  the  right 
to  present  objections  to  the  Owner  (or 
Borrower,  if  applicable)  in  an  informal 
meeting.  The  Owner  (or  Borrower)  must 
keep  a  record  of  any  disagreements  and 
meetings  in  a  tenant  file  for  inspection 
by  HUD.  The  procediues  of  this 
paragraph  do  not  preclude  the 
household  (or  family)  from  exercising 
its  rights  under  State  or  local  law. 

(5)  Decedent’s  interest  in  security 
deposit.  Upon  the  death  of  a  member  of 
a  household  (or  family,  as  applicable), 
the  decedent’s  interest,  if  any,  in  the 
security  deposit  will  be  governed  by 
State  or  local  law. 

(c)  Reimbursement  by  HUD  for 
assisted  units.  If  the  household’s  (or 
family’s,  if  applicable)  security  deposit 
balance  is  insufficient  to  reimburse  the 
Owner  (or  Borrower,  if  applicable)  for 
any  amoimt  that  the  household  (or 
family)  owes  under  the  lease  for  an 
assisted  unit  or  residential  space,  and 
the  Owner  (or  Borrower)  has  provided 
the  household  (or  family)  with  the  list 
required  by  paragraph  (b)(3)(ii)  of  this 
section,  the  Owner  (or  Borrower)  may 
claim  reimbursement  from  HUD  for  an 
amount  not  to  exceed  the  lesser  of: 

(1)  The  amount  owed  the  Owner  (or 
Borrower);  or 

(2)  One  month’s  per  unit  operating 
cost  (or  contract  rent,  if  applicable), 
minus  the  amount  of  the  household’s  (or 
family’s)  security  deposit  balance.  Any 
reimbursement  under  this  section  will 
be  applied  first  toward  any  unpaid 
tenant  pajnment  (or  rent,  if  applicable) 
due  under  the  lease.  No  reimbursement 
may  be  claimed  for  any  unpaid  tenant 
payment  (or  rent)  for  the  period  after 
termination  of  the  tenancy.  The  Owner 
(or  Borrower)  may  be  eligible  for 
vacancy  payments  following  a  vacancy 
in  accordance  with  the  requirements  of 
§  891.445  (or  §§  891.650  or  891.790,  as 
applicable). 

§  891 .440  Adjustment  of  utility  allowances. 

This  section  shall  apply  to  projects 
funded  under  the  Section  202  Program, 
to  independent  living  complexes  frmded 
under  Section  811  Program,  and  to 
projects  financed  with  loans  under 
subpart  E  of  this  part.  The  Owner  (or 
Borrower,  as  applicable)  must  submit  an 
analysis  of  any  utility  allowances 
applicable.  Such  data  as  changes  in 
utility  rates  and  other  facts  affecting 
utility  consumption  should  be  provided 
as  part  of  this  analysis  to  permit 
appropriate  adjustments  in  the  utility 
allowances  for  assisted  units.  In 


addition,  when  utility  rate  changes 
would  result  in  a  cumulative  increase  of  . 
10  percent  or  more  in  the  most  recently 
approved  utility  allowances,  the  Owner 
(or  Borrower)  must  advise  HUD  and 
request  approval  of  new  utility 
allowances.  Whenever  a  utility 
allowance  for  an  assisted  unit  is 
adjusted,  the  Owner  (or  Borrower)  will 
promptly  notify  affected  households  (or 
families,  as  applicable)  and  make  a 
corresponding  adjustment  of  the  tenant 
payment  (or  rent,  as  applicable)  and  the 
amount  of  the  project  rental  assistance 
payment  (or  housing  or  project 
assistance  payment,  as  applicable). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0470) 

§891.446  Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  PRAC  will  not  be  made  unless  the 
conditions  for  receipt  of  these  project 
rental  assistance  payments  set  forth  in 
this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
unit  (or  residential  space  in  a  group 
home)  that  is  not  leased  as  of  the 
effective  date  of  the  PRAC,  the  Owner 

is  entitled  to  vacancy  pa)ments  in  the 
amount  of  50  percent  of  the  per  unit 
operating  cost  (or  pro  rata  share  of  the 
group  home  operating  cost)  for  the  first 
60  days  of  vacancy,  if  the  Ownen 

(1)  Conducted  marketing  in 
accordance  with  §  891.400(a)  and 
otherwise  complied  with  §891.400; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  household  vacates  an  assisted 
unit  (or  residential  space  in  a  group 
home)  the  Owner  is  entitled  to  vacancy 
payments  in  the  amount  of  50  percent 
of  the  approved  per  unit  operating  cost 
(or  pro  rata  share  of  the  group  home 
operating  cost)  for  the  first  60  days  of 
vacancy  if  the  Owner 

(1)  Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the 
PRAC,  or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  upon  learning  of  the 
vacancy  or  prospective  vacancy; 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 

§  891.400(a)  (2)  and  (3)  and  §  891.445(b) 
(2)  and  (3);  and 

(4)  For  any  vacancy  resulting  from  the 
Owner’s  eviction  of  an  eligible 
household,  certifies  that  it  has  complied 
with  §891.430. 

(d)  Prohibition  of  double 
compensation  for  vacancies.  If  the 
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Owner  collects  payments  for  vacancies 
from  other  sources  (tenant  payment, 
security  deposits,  pa)mients  under 
§  891.435(c1,  or  governmental  payments 
under  other  programs),  the  Owner  shall 
not  be  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
from  other  sources  plus  the  vacancy 
payment  exceed  the  approved  per  unit 
operating  cost. 

§891.450  HUD  review. 

HUD  shall  conduct  periodic  on-site 
management  reviews  of  the  Owner’s 
compliance  with  the  requirements  of 
this  part. 

Subpart  E — Loans  for  Housing  for  the 
Elderly  and  Handicapped 

§891.500  Purpose  and  policy. 

(a)  Purpose.  The  program  under 
subpart  E  of  this  part  provides  direct 
Federal  loans  under  section  202  of  the 
Housing  Act  of  1959  (42  U.S.C.  1701q) 
for  housing  projects  serving  elderly  or 
handicapped  families  and  individuals. 
The  housing  projects  shall  provide  the 
necessary  services  for  the  occupants 
which  may  include,  but  are  not  limited 
to:  Health,  continuing  education, 
welfare,  informational,  recreational, 
homemaking,  meal  and  nutritional 
services,  counseling,  and  referral 
services,  as  well  as  transportation  where 
necessary  to  facilitate  access  to  these 
services. 

(b)  General  policy.  A  loan  made  under 
subpart  E  of  this  part  shall  be  used  to 
finance  the  construction  or  the 
substantial  rehabilitation  of  projects  for 
elderly  or  handicapped  families,  or  for 
the  acquisition  with  or  without 
moderate  rehabilitation  of  existing 
housing  and  related  facilities  for  group 
homes  for  nonelderly  handicapped 
individuals. 

(c)  Applicability.  Subpart  E  of  this 
part  applies  to  all  fund  reservations 
made  before  CDctober  1, 1990,  except  for 
loans  not  initially  closed  that  were 
converted  to  capital  advances. 
Specifically,  §891.520  through  891.650 
of  subpart  E  apply  to  projects  for  elderly 
or  handicapped  families  that  received 
reservations  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q) 
and  housing  assistance  under  section  8 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq).  Sections 
891.655  through  891.790  of  subpart  E 
apply  to  projects  for  nonelderly 
handicapped  families  receiving 
reservations  under  section  202  and 
project  assistance  payments  under 
section  202(h)  of  the  Housing  Act  of 
1959. 

§891.505  Definitions. 

For  the  purposes  of  this  subpart  E: 


Act  means  section  202  of  the  Housing 
Act  of  1959,  as  amended  (12  U.S.C. 
1701q). 

Borrower  means  a  private  nonprofit 
corporation  or  a  nonprofit  consumer 
cooperative  that  may  be  established  by 
the  Sponsor,  which  will  obtain  a 
Section  202  loan  and  execute  a  mortgage 
in  connection  therewith  as  the  legal 
owner  of  the  project.  “Borrower”  does 
not  mean  a  public  body  or  the 
instrumentality  of  any  public  body.  The 
purposes  of  the  Borrower  must  include 
the  promotion  of  the  welfare  of  elderly 
and/or  handicapped  families.  No  part  of 
the  net  earnings  of  the  Borrower  may 
inure  to  the  benefit  of  any  private 
shareholder,  contributor,  or  individual, 
and  the  Borrower  may  not  be  controlled 
by  or  under  the  direction  of  persons  or 
firms  seeking  to  derive  profit  or  gain 
therefrom.  Because  of  the  nonprofit 
nature  of  the  Section  202  program,  no 
officer  or  director,  or  trustee,  member, 
stockholder  or  authorized  representative 
of  the  Borrower  is  permitted  to  have  any 
financial  interest  in  any  contract  in 
connection  with  the  rendition  of 
services,  the  provision  of  goods  or 
supplies,  project  management, 
procurement  of  furnishings  and 
equipment,  construction  of  the  project, 
procurement  of  the  site  or  other  matters 
whatsoever. 

Elderly  family  means: 

(1)  Families  of  two  or  more  persons 
the  head  of  which  (or  his  or  her  spouse) 
is  62  years  of  age  or  older; 

(2)  The  surviving  member  or  members 
of  any  family  described  in  paragraph  (1) 
of  this  definition  living  in  a  unit 
assisted  under  subpart  E  of  this  part 
with  the  deceased  member  of  the  family 
at  the  time  of  his  or  her  death; 

(3)  A  single  person  who  is  62  years  of 
age  or  older;  or 

(4)  Two  or  more  elderly  persons  living 
together,  or  one  or  more  such  persons 
living  with  another  person  who  is 
determined  by  HUD,  based  upon  a 
licensed  physician’s  certificate  provided 
by  the  family,  to  be  essential  to  their 
care  or  well  being. 

Handicapped  family  means: 

(1)  Families  of  two  or  more  persons 
the  head  of  which  (or  his  or  her  spouse) 
is  handicapped; 

(2)  The  surviving  member  or  members 
of  any  family  described  in  paragraph  (1) 
of  this  definition  living  in  a  unit 
assisted  under  subpart  E  of  this  part 
with  the  deceased  member  of  the  family 
at  the  time  of  his  or  her  death; 

(3)  A  single  handicapped  person  over 
the  age  of  18;  or 

(4)  Two  or  more  handicapped  persons 
living  together,  or  one  or  more  such 
persons  living  with  another  person  who 
is  determined  by  HUD,  based  upon  a 


licensed  physician’s  certificate  provided 
by  the  family,  to  be  essential  to  their 
care  or  well  being. 

Handicapped  person  or  individual 
means: 

(1)  Any  adult  having  a  physical, 
mental,  or  emotional  impairment  that  is 
expected  to  be  of  long-continued  and 
indefinite  duration,  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  is  of  a  nature  that 
such  ability  could  be  improved  by  more 
suitable  housing  conditions. 

(2)  A  person  with  a  developmental 
disability,  as  defined  in  section  102(7) 
of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6001(5),  i.e.,  a  person  with  a 
severe  chronic  disability  that: 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(ii)  Is  manifested  before  the  person 
attains  age  twenty-two; 

(iii)  Is  likely  to  continue  indefinitely; 

(iv)  Results  in  substantial  functional 
limitation  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self-care; 

(B)  Receptive  and  expressive 
language; 

(C)  Learning; 

(D)  Mobility; 

(E)  Self-direction; 

(F)  Capacity  for  independent  living; 

(G)  Economic  self-sufficiency;  and 

(v)  Reflects  the  person’s  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment,  or  other  services  that  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

(3)  A  person  with  a  chronic  mental 
illness,  i.e.,  if  he  or  she  has  a  severe  and 
persistent  mental  or  emotional 
impairment  that  seriously  limits  his  or 
her  ability  to  live  independently,  and 
whose  impairment  could  be  improved 
by  more  suitable  housing  conditions. 

(4)  Persons  infected  with  the  human 
acquired  immunodeficiency  virus  (HIV) 
who  are  disabled  as  a  result  of  infection 
with  the  HIV  are  eligible  for  occupancy 
in  section  202  projects  designed  for  the 
physically  disabled,  developmentally 
disabled,  or  chronically  mentally  ill 
depending  upon  the  nature  of  the 
person’s  disability.  A  person  whose  sole 
impairment  is  alcoholism  or  drug 
addition  (i.e.,  who  does  not  have  a 
developmental  disability,  chronic 
mental  illness,  or  physical  disability 
that  is  the  disabling  condition  required 
for  eligibility  in  a  particular  project)  will 
not  be  considered  to  be  disabled  for  the 
purposes  of  the  section  202  program. 

Housing  and  related  facilities  means 
rental  or  cooperative  housing  structures 
constructed  or  substantially 
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rehabilitated  as  permanent  residences 
for  use  by  elderly  or  handicapped 
families,  or  acquired  with  or  without 
moderate  rehabilitation  for  use  by 
nonelderly  handicapped  families  as 
group  homes.  The  term  includes 
structures  suitable  for  use  by  families 
residing  in  the  project  or  in  the  area, 
such  as  cafeterias  or  dining  halls, 
community  rooms,  or  buildings,  or  other 
essential  service  facilities.  !n  the  case  of 
acquisition  with  or  without  moderate 
rehabilitation,  at  least  three  years  must 
have  elapsed  from  the  later  of  the  date 
of  completion  of  the  project  or  the 
beginning  of  occupancy  to  the  date  of 
the  application  for  a  Section  202  fund 
reservation.  Except  for  intermediate  care 
facilities  for  the  mentally  retarded  and 
individuals  with  related  conditions,  this 
term  does  not  include  nursing  homes, 
hospitals,  intermediate  care  facilities,  or 
transitional  care  facilities. 

Nonelderly  handicapped  family 
means  a  handicapped  family  in  which 
the  head  of  the  family  (and  spouse,  if 
any)  is  less  than  62  years  of  age  at  the 
time  of  the  family’s  initial  occupancy  of 
a  project. 

Section  8  Program  means  the  housing 
assistance  payments  program  that 
implements  section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437fnote). 

§  891 .51 0  Displacement,  relocation,  and 
real  property  acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  subpart  E  of  this  part. 
Sponsors  and  Borrowers  shall  assure 

'  that  they  have  taken  all  reasonable  steps 
to  minimize  the  displacement  of 
persons  (families,  individuals, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
imder  subpart  E  of  this  part. 

(b)  Relocation  assistance  for  displaced 
persons.  A  displaced  person  (dehned  in 
paragraph  (f)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4201-4655), 
as  implemented  by  49  CFR  part  24.  A 
displaced  person  shall  be  advised  of  his 
or  her  rights  under  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619).  If  the 
comparable  replacement  dwellings  are 
located  in  areas  of  minority 
concentration,  minority  persons  also 
must  be  given,  if  possible,  referrals  to 
suitable,  decent,  safe,  and  sanitary 
replacement  dwellings  not  located  in 
such  areas. 

(c)  Real  property  acquisition 
requirements.  The  acquisition  of  real 


property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24,  subpart  B, 

(d)  Appeals.  A  person  who  disagrees 
with  the  Sponsor’s/Borrower’s 
determination  concerning  whether  the 
person  qualifies  as  a  "displaced 
person,"  or  with  the  amount  of 
relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
Sponsor/Borrower.  A  low-income 
person  who  is  dissatisfied  with  the 
Sponsor’s/Borrower’s  determination  on 
his  or  her  appeal  may  submit  a  written 
request  for  review  of  that  determination 
to  the  HUD  field  office. 

(e)  Responsibility  of  Sponsor/ 
Borrower.  The  Sponsor/Borrower  shall 
certify  that  it  will  comply  (i.e.,  provide 
assurance  of  compliance,  as  required  by 
49  CFR  part  24)  with  the  URA,  the 
regulations  at  49  CFR  part  24,  and  the 
requirements  of  this  section,  and  shall 
ensure  such  compliance 
notwithstanding  any  third  party’s 
contractual  obligation  to  comply  with 
these  provisions.  The  Sponsor/Borrower 
shair  maintain  records  in  sufficient 
detail  to  demonstrate  compliance  with 
the  provisions  of  this  section.  The 
Sponsor/Borrower  shall  maintain  data 
on  the  race,  ethnic,  gender,  and 
handicap  status  of  displaced  persons. 

(f)  Definition  of  a  displaced  person. 

(1)  For  purposes  of  this  section,  the  term 
"displaced  person”  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  This  includes  any  permanent, 
involuntary  move  for  an  assisted  project 
including  any  permanent  move  from  the 
real  property  that  is  made: 

(i)  After  notice  by  the  Sponsor/ 
Borrower  to  move  permanently  from  the 
property  if  the  move  occurs  on  or  aften 

(A)  The  date  of  the  submission  of  an 
application  to  HUD  that  is  later 
approved,  if  the  Sponsor  has  control  of 
an  appropriate  site;  or 

(B)  The  date  that  the  Sponsor  obtains 
control  of  an  approvable  site,  if  such 
control  is  obtained  after  the  submission 
of  an  application  to  HUD: 

(ii)  Before  the  date  described  in 
paragraph  (f)(l)(i)  of  this  section,  if  the 
Sponsor,  Borrower  or  HUD  determines 
that  the  displacement  resulted  directly 
fi-om  acquisition,  rehabilitation,  or 
demolition  for  the  project: 

(iii)  By  a  tenant-occupant  of  a 
dwelling  imit,  if  any  one  of  the 
following  three  situations  occius; 


(A)  The  tenant  moves  after  execution 
of  the  Agreement  between  the  Sponsor/ 
Borrower  and  HUD,  and  the  move 
occurs  before  the  tenant  is  provided 
written  notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex 
upon  completion  of  the  project  under 
reasonable  terms  and  conditions.  Such 
reasonable  terms  and  conditions  include 
a  monthly  rent  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  greater  of: 

(1)  The  tenant’s  monthly  rent  and 
estimated  average  monthly  utility  costs 
before  the  Agreement;  or 

(2)  The  total  tenant  paymentf* as 
determined  imder  24  CFR  813.107,  if 
the  tenant  is  low-income,  or  30  percent 
of  gross  household  income,  if  the  tenant 
is  not  low-income;  or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either: 

(1)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  fn  connection  with 
the  temporary  relocation;  or 

[2]  Other  conditions  of  the  temporary 
relocation  are  not  reasonable:  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  in  the  same  building/ 
complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (f)(1)  of  this  section,  however, 
a  person  does  not  qualify  as  a . 
"displaced  person"  (and  is  not  eligible 
for  relocation  assistance  at  URA  levels), 
if: 

(i)  The  person  has  been  evicted  for 
cause  based  upon  a  serious  or  repeated 
violation  of  the  terms  and  conditions  of 
the  lease  or  occupancy  agreement, 
violation  of  applicable  Federal.  State,  or 
local  law.  or  other  good  cause,  and  HUD 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance. 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  and,  before  signing  a  lease 
and  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  per^n  (e.g.. 
displacement,  temporary  relocation  or  a 
rent  increase)  and  the  fact  that  he  or  she 
will  not  qualify  as  a  displaced  person  as 
a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
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acquisition,  rehabilitation,  or 
demolition  for  the  project; 

(3)  The  Sponsor/Borrower  may 
request,  at  any  time,  a  HUD 
determination  of  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

§  891 .51 5  Audit  requirements. 

Nonprofits  receiving  assistance  under 
this  part  are  subject  to  the  audit 
requirements  in  24  CFR  part  45. 

Section  202  Projects  for  the  Elderly  or 
Handicapped — Section  8  Assistance 

§  891 .520  Definitions  applicable  to  202/8 
projects. 

The  following  definitions  apply  to 
projects  for  eligible  families  receiving 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937  in  addition 
to  reservations  under  section  202  of  the 
Housing  Act  of  1959  (202/8  projects): 

Assisted  unit  means  a  dwelling  unit 
eligible  for  assistance  under  a  HAP 
contract. 

Contract  rent  means  the  total  amount 
of  rent  speciHed  in  the  HAP  contract  as 
payable  by  HUD  and  the  tenant  to  the 
Borrower  for  an  assisted  unit. 

Family  (eligible  family)  means  an 
elderly  or  handicapped  family  that 
meets  the  project  occupancy 
requirements  approved  by  HUD  and,  if 
the  family  occupies  an  assisted  unit, 
meets  the  requirements  described  in 
part  813  of  this  chapter. 

Gross  rent  is  defined  in  part  813  of 
this  chapter. 

HAP  contract  (housing  assistance 
payments  contract)  means  the  contract 
entered  into  by  the  Borrower  and  HUD 
setting  forth  the  rights  and  duties  of  the 
parties  with  respect  to  the  project  and 
the  payments  under  the  HAP  contract. 

Housing  assistance  payment  means 
the  payment  made  by  HUD  to  the 
Borrower  for  assisted  units  as  provided 
in  the  HAP  contract.  The  payment  is  the 
difference  between  the  contract  rent  and 
the  tenant  rent.  An  additional  payment 
is  made  to  a  family  occupying  an 
assisted  unit  when  the  utility  allowance 
is  greater  than  the  total  tenant  payment. 
A  housing  assistance  payment,  known 
as  a  “vacancy  payment,”  may  be  made 
to  the  Borrower  when  an  assisted  unit 
is  vacant,  in  accordance  with  the  terms 
of  the  HAP  contract. 

Project  account  means  a  specifically 
identified  qnd  segregated  account  for 
each  project  that  is  established  in 
accordance  with  §  891.570(b)  out  of  the 
amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 
actually  paid  out  under  the  HAP 
contract  each  year. 

Project  occupancy  requirements 
means  that  eligible  populations  to  be 


served  under  the  Section  202  program 
are  qualified  individuals  or  families 
whose  head  of  household  or  spouse  is 
elderly,  physically  handicapped, 
developmentally  disabled,  or 
chronically  mentally  ill.  Projects  are 
designed  to  meet  the  special  needs  of 
the  particular  tenant  population  that  the 
Borrower  was  selected  to  serve. 
Individuals  from  one  eligible  group  may 
not  be  accepted  for  occupancy  in  a 
project  designed  for  a  different  tenant 
group.  However,  a  Sponsor  can  propose 
to  house  eligible  tenant  groups  other 
than  the  one  it  was  selected  to  serve,  but 
must  apply  to  the  HUD  field  office  for 
permission  to  do  so,  based  on  a  plan 
that  demonstrates  that  it  can  adequately 
serve  the  proposed  tenant  group.  Upon 
review  and  recommendation  by  the  field 
office,  HUD  Headquarters  will  approve 
or  disapprove  the  request. 

Rent,  in  the  case  of  a  unit  in  a 
cooperative  project,  means  the  carrying 
charges  payable  to  the  cooperative  with 
respect  to  occupancy  of  the  unit. 

Tenant  rent  means  the  monthly 
amount  defined  in,  and  determined  in 
accordance  with  part  813  of  this 
chapter. 

Total  tenant  payment  means  the 
monthly  amount  defined  in,  and 
determined  in  accordance  with  part  813 
of  this  chapter. 

Utility  allowance  is  defined  in  part 
813  of  this  chapter  and  is  determined  or 
approved  by  HUD. 

Utility  reimbursement  is  defined  in 
part  813  of  this  chapter. 

Vacancy  payment  means  the  housing 
assistance  payment  made  to  the 
Borrower  by  HUD  for  a  vacant  assisted 
unit  if  certain  conditions  are  fulfilled,  as 
provided  in  the  HAP  contract.  The 
amount  of  the  vacancy  payment  varies 
with  the  length  of  the  vacancy  period 
and  is  less  after  the  first  60  days  of  any 
vacancy. 

§  891 .525  Amount  and  terms  of  financing. 

(a)  The  amount  of  financing  approved 
shall  be  the  amount  stated  in  the  Notice 
of  Section  202  Fund  Reservation, 
including  any  increase  approved  by  the 
field  office  prior  to  the  final  closing  of 

a  loan;  provided,  however,  that  the 
amount  of  financing  provided  shall  not 
exceed  the  lesser  of: 

(1)  The  dollar  amounts  stated  in 
paragraphs  (b)  through  (f)  of  this 
section;  or 

(2)  The  total  development  cost  of  the 
project  as  determined  by  the  field  office. 

(b)  For  such  part  of  the  property  or 
project  attributable  to  dwelling  use 
(excluding  exterior  land  improvements, 
as  defined  by  the  Assistant  Secretary) 
the  maximum  loan  amount,  depending 


on  the  number  of  bedrooms,  may  not 
exceed: 

(1)  $28,032  per  family  unit  without  a 
bedroom. 

(2)  $32,321  per  family  unit  with  one 
bedroom. 

(3)  $38,979  per  family  unit  with  two 
bedrooms. 

(c)  In  order  to  compensate  for  the 
higher  costs  incident  to  construction  of 
elevator  type  structures  of  sound 
standards  of  construction  and  design, 
the  field  office  may  increase  the  dollar 
limitations  per  family  unit,  as  provided 
in  paragraph  (b)  of  this  section,  to  not 
to  exceed: 

(1)  $29,500  per  family  unit  without  a 
bedroom. 

(2)  $33,816  per  family  unit  with  one 
bedroom. 

(3)  $41,120  per  family  unit  with  two 
bedrooms. 

(d)  Reduced  loan  amount — 
leaseholds.  In  the  event  the  loan  is 
secured  by  a  leasehold  estate  rather  than 
a  fee  simple  estate,  the  allowable  cost  of 
the  property  upon  which  the  loan 
amount  is  based  shall  be  reduced  by  the 
value  of  the  leased  fee. 

(e)  Adjusted  loan  amount — 
rehabilitation  projects.  A  loan  amount 
that  involves  a  project  to  be 
rehabilitated  shall  be  subject  to  the 
following  additional  limitations: 

(1)  Property  held  in  fee.  If  the 
Borrower  is  the  fee  simple  owner  of  the 
project  not  encumbered  by  a  mortgage, 
the  maximum  loan  amount  shall  not 
exceed  100  percent  of  the  cost  of  the 
proposed  rehabilitation. 

(2)  Property  subject  to  existing 
mortgage.  If  the  Borrower  owns  the 
project  subject  to  an  outstanding 
indebtedness,  which  is  to  be  refinanced 
with  part  of  the  Section  202  loan,  the 
maximum  loan  amount  shall  not  exceed 
the  cost  of  rehabilitation  plus  such 
portion  of  the  outstanding  indebtedness 
as  does  not  exceed  the  fair  market  value 
of  such  land  and  improvements  prior  to 
the  rehabilitation,  as  determined  by  the 
field  office. 

(3)  Property  to  be  acquired.  If  the 
project  is  to  be  acquired  by  the  Borrower 
and  the  purchase  price  is  to  be  financed 
with  a  part  of  the  Section  202  loan,  the 
maximiun  loan  amount  shall  not  exceed 
the  cost  of  the  rehabilitation  plus  such 
portion  of  the  pwchase  price  as  does 
not  exceed  the  fair  market  value  of  such 
land  and  improvements  prior  to  the 
rehabilitation,  as  determined  by  the 
field  office. 

(f)  Increased  Mortgage  Limits — High 
Cost  Areas.  (l)(i)  The  Assistant 
Secretary  may  increase  the  dollar 
amount  limitations  in  paragraphs  (b) 
and  (c)  of  this  section: 
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(A)  By  not  to  exceed  110  percent  in 
any  geographical  area  in  which  the 
Assistant  Secretary  flnds  that  cost  levels 
so  require;  and 

(B)  By  not  to  exceed  140  percent 
where  the  Assistant  Secretary 
determines  it  necessary  on  a  project-by- 
project  basis. 

(ii)  In  no  case,  however,  may  any  such 
increase  exceed  90  percent,  where  the 
Assistant  Secretary  determines  that 
there  is  involved  a  mortgage  purchased 
or  to  be  purchased  by  the  Government 
National  Mortgage  Association  (GNMA) 
in  implementing  its  Special  Assistance 
Functions  under  section  305  of  the 
National  Housing  Act  (as  section  305 
existed  immediately  before  its  repeal  on 
November  30, 1983). 

(2)  If  the  Assistant  Secretary  finds  that 
because  of  high  costs  in  Alaska,  Guam, 
or  Hawaii  it  is  not  feasible  to  construct 
dwellings  without  the  sacrifice  of  sound 
^andards  of  construction,  design,  and 
livability  within  the  limitations  of 
maximum  loan  amounts  provided  in 
this  section,  the  principal  amoimt  of 
mdttgages  may  be  increased  by  such 
amounts  as  may  be  necessary  to 
compensate  for  such  costs,  but  not  to 
exceed  in  any  event  the  maximiun, 
including  high  cost  area  increases,  if 
any,  otherwise  applicable  by  more  than 
one-half  thereof. 

(g)  Loan  interest  rate.  Loans  shall  bear 
interest  at  a  rate  determined  by  HUD  in 
accordance  with  this  section. 

(1)  Annual  interest  rate.  Except  as 
provided  imder  paragraph  (g)(2),  loans 
shall  bear  interest  at  the  rate  in  efiect  at 
the  time  the  loan  is  made.  The  loan 
interest  rate  shall  not  exceed: 

(1)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 
obligations  of  the  United  States  during 
the  3-month  period  immediately 
preceding  the  fiscal  year  in  which  the 
loan  is  made  (adjusted  to  the  nearest 
one-eighth  of  one  percent),  plus  an 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  program; 
and 

(ii)  Any  applicable  statutory  ceiling 
on  the  loan  interest  rate  including  the 
allowance  to  cover  administrative  costs 
and  probable  losses. 

(2)  Optional  interest  rate.  The 
Borrower  may  elect  an  optional  loan 
interest  rate.  To  elect  the  optional  rate, 
the  Borrower  must  request  that  HUD 
determine  the  loan  interest  rate  at  the 
time  of  the  Borrower’s  request  for 
conditional  or  firm  commitment  for 
direct  loan  financing. 

(i)  If  the  Borrower  elects  the  optional 
loan  interest  rate,  the  loan  interest  rate 
shall  not  exceed: 

(A)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 


obligations  of  the  United  States  during 
the  3-month  period  immediately 
preceding  the  fiscal  year  in  which  the 
request  for  commitment  is  submitted 
(adjusted  to  the  nearest  one-eighth  of 
one  percent),  plus  an  allowance  to  cover 
administrative  costs  and  probable  losses 
under  the  program; 

(B)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 
obligations  of  the  United  States  during 
the  1-month  period  immediately 
preceding  the  month  in  which  the 
request  for  commitment  is  submitted 
(adjusted  to  the  nearest  one-eighth  of 
one  percent),  plus  an  allowance  to  cover 
the  administrative  costs  and  probable 
losses  imder  the  program;  and  (C)  Any 
applicable  statutory  ceiling  on  the  loan 
interest  rate  including  an  allowance  to 
cover  administrative  costs  and  probable 
losses  under  the  program. 

(ii)  The  date  of  submission  of  a 
request  for  conditional  or  firm 
commitment  is  the  date  that  the 
Borrower  submits  the  complete  and 
acceptable  request  to  HUD.  The  date  of 
the  submission  of  a  request  for 
commitment  will  not  be  affected  by  any 
subsequent  resubmission  of  the  request 
by  the  Borrower  or  by  any  reprocessing 
of  the  request  by  HUD. 

(iii)  The  Borrower  may  withdraw  its 
election  of  the  optional  interest  rate  at 
any  time  before  initial  loan  closing.  If 
the  Borrower  elected  the  optional 
interest  rate  with  its  request  for 
conditional  commitment  and  withdraws 
its  election,  the  loan  will  bear  interest 
at  the  rate  determined  under  paragraph 
(g)(1)  of  this  section,  unless  the 
Borrower  elects  an  optional  interest  rate 
with  its  request  for  firm  commitment.  If 
the  Borrower  withdraws  its  election 
after  the  date  of  submission  of  its 
request  for  firm  commitment,  the  loan 
will  bear  interest  at  the  rate  determined 
under  paragraph  (g)(1)  of  this  section. 

(iv)  If  initial  loan  closing  has  not 
occurred  within  18  months  after  the 
Notice  of  Section  202  Fund  Reservation 
is  issued,  the  Borrower’s  election  of  the 
optional  rate  will  be  cancelled  and  the 
loan  will  bear  interest  at  the  rate 
determined  under  paragraph  (g)(1)  of 
this  section. 

(3)  Allowance  for  administrative  costs 
and  probable  losses.  For  the  purpose  of 
computing  the  loan  interest  rate  under 
paragraphs  (g)  (1)  and  (2)  of  this  section, 
the  allowance  to  cover  administrative 
costs  and  probable  losses  under  the 
program  is  one-fourth  of  one  percent 
(.25%)  per  annum  for  both  the 
construction  and  permanent  loan  ■ 
periods. 

(h)  Announcement  of  interest  rates. 

(1)  HUD  will  annually  announce  the 
loan  interest  rate  determination  under 


paragraph  (g)(1)  of  this  section  by 
publishing  notice  of  the  rate  in  the 
Federal  Register.  The  Fedaral  Register 
notice  will  include  a  statement 
explaining  the  basis  for  the  interest  rate 
determination. 

(2)  Upon  the  Borrower’s  request,  HUD 
will  provide  available  current 
information  concerning  the 
determination  of  the  interest  rate  under 
paragraph  (g)(2)  of  this  section. 

(i)  The  loan  shall  be  secured  by  a  first 
mortgage  on  real  estate  in  fee  simple  or 
long  term  leasehold.  The  mortgage  shall 
be  repayable  during  a  term  not  to  exceed 
40  years  and  shall  be  subject  to  such 
terms  and  conditions  as  shcdl  be 
determined  by  the  Assistant  Secretary. 

(j)  In  order  to  assure  HUD  of  the 
Borrower’s  continued  commitment  to 
the  development,  management,  and 
operation  of  the  project,  a  minimum 
capital  investment  is  required  of  Section 
202  Borrowers  of  one-half  of  one 
percent  (0.5%)  of  the  mortgage  amount 
committed  to  be  disbursed,  not  to 
exceed  the  amount  of  $10,000.  Section 
106(b)  loans  made  pursuant  to  section 
106  of  the  Housing  Act  of  1968  may  not 
be  utilized  to  meet  the  minimum  capital 
investment  requirement.  Such 
minimum  capital  investment  shall  be 
placed  in  escrow  at  the  initial  closing  of 
the  Section  202  loan  and  shall  be  held 
by  HUD  or  other  escrow  agent 
acceptable  to  the  field  office  for  not  less 
than  a  3-year  period  firom  the  date  of 
initial  occupancy  and  may  be  used  for 
operating  expenses  or  deficits  as  may  be 
directed  by  the  field  office.  Any 
unexpended  balance  remaining  in  the 
minimum  capital  investment  account  at 
the  end  of  the  escrow  period  shall  be 
returned  to  the  Borrower. 

§891.530  Prepayment  privileges. 

(a)  The  prepayment  (whether  in 
whole  or  in  part)  or  the  assignment  or 
transfer  of  physical  and  financial  assets 
of  any  Section  202  project  is  prohibited, 
unless  the  Secretary  gives  prior  written 
approval. 

(b)  The  Secretary  may  not  grant 
approval  unless  he  or  she  has 
determined  that  the  prepayment  or 
transfer  of  the  loan  is  p^  of  a 
transaction  that  will  ensure  the 
continued  operation  of  the  project,  until 
the  original  maturity  date  of  the  loan,  in 
a  manner  that  will  provide  rental 
housing  for  the  elderly  and 
handicapped  bn  terms  at  least  as 
advantageous  to  existing  and  futiue 
tenants  as  the  terms  required  by  the 
original  Section  202  loan  agreement  and 
any  other  loan  agreements  entered  into 
under  other  provisions  of  law. 
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§  891 .535  Requirements  for  awarding 
construction  contracts. 

(a)  Awards  shall  be  made  only  to 
responsible  contractors  that  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  a 
proposed  construction  contract. 
Consideration  shall  be  given  to  such 
matters  as  contractor  integrity, 
compliance  with  public  policy,  record 
of  past  performance,  and  financial  and 
technical  resources. 

(b)  Each  Borrower  is  permitted  to  use 
either  competitive  bidding  (formal 
advertising)  in  selecting  a  construction 
contractor  or  the  negotiated 
noncompetitive  method  of  contract 
award  under  paragraph  (c)  of  this 
section.  In  competitive  bidding,  sealed 
bids  are  publicly  solicited  and  a  firm, 
fixed-price  contract  is  awarded  (in 
accordance  with  the  requirements  of 
this  paragraph  (b))  to  the  responsible 
bidder  whose  bid,  conforming  with  all 
the  material  terms  and  conditions  of  the 
invitation  for  bids,  is  lowest  in  price. 
Regardless  of  which  method  a  Borrower 
uses,  there  should  be  an  opportunity  for 
minority  owned  and  women  owned 
businesses  to  be  awarded  a  contract. 

(1)  Bids  shall  be  solicited  hrom  an 
adequate  number  of  known  contractors 
a  reasonable  time  prior  to  the  date  set 
forth  for  opening  of  bids.  In  addition, 
the  invitation  shall  be  publicly 
advertised. 

(2)  The  invitation  for  bids  shall 
specify: 

(i)  The  name  of  the  Borrower; 

(ii)  A  brief  description  of  the 
proposed  project  and  the  proposed 
construction  contract; 

(iii)  A  preliminary  estimate  of  cost; 

(iv)  That  bids  will  be  received  at  a 
specified  place  until  a  specified  time  at 
which  time  and  place  all  bids  will  be 
publicly  opened; 

(v)  The  location  where  the  proposed 
forms  of  contract  and  bid  documents, 
including  plans  and  specifications,  are 
on  file  and  may  be  obtained  on  payment 
of  a  specified  returnable  deposit; 

(vi)  That  a  certified  check  or  bank 
draft  or  satisfactory  bid  bond  in  the 
amount  of  5  percent  of  the  bid  shall  be 
submitted  with  the  bid; 

(vii)  That  the  successful  bidder  will 
be  required  to  provide  assurance  of 
completion  in  the  form  of  a  performance 
and  payment  bond  or  cash  escrow;  and 

(viii)  That  the  Borrower  reserves  the 
right  to  reject  any  or  all  bids  and  to 
waive  any  informality. 

(3)  The  bid  form,  which  must  be 
submitted  by  all  bidders,  must  specify: 

(i)  The  name  of  the  project; 

(ii)  The  name  and  address  of  the 
bidder; 

(iii)  That  the  bidder  proposes  to 
furnish  all  labor,  materials,  equipment 


and  services  required  to  construct  and 
complete  the  project,  as  described  in  the 
invitation  for  bids  (including  the 
contents  of  all  documents  on  file),  for  a 
specified  lump-sum  price; 

(iv)  That  the  security  specified  in 
paragraph  (b)(2)(vi)  of  this  section 
accompanies  the  bid; 

(v)  The  period  after  the  bid  opening 
during  which  the  bid  shall  not  be 
withdrawn  without  the  consent  of  the 
Borrower; 

(vi)  That  the  bidder  will,  if  notified  of 
acceptance  of  such  bid  within  a 
specified  period  after  the  opening, 
execute  and  deliver  a  contract  in  the 
prescribed  form  and  furnish  the 
required  bond  within  ten  days 
thereafter; 

(vii)  That  the  bidder  acknowledges 
any  amendments  to  the  invitation  for 
bids;  and 

(viii)  That  the  bidder  certifies  that  the 
bid  is  in  strict  accordance  with  all  terms 
of  the  invitation  for  bids  (including  the 
contents  of  all  documents  on  file)  and 
that  the  bid  is  signed  by  a  person 
authorized  to  bind  the  bidder. 

(4)  Bidding  shall  be  open  to  all 
general  contractors  who  furnish  the 
security  guaranteeing  their  bid,  as 
described  in  paragraph  (b)(2)(vi)  of  this 
section. 

(5)  All  bids  shall  he  opened  publicly 
at  the  time  and  place  stated  in  the 
invitation  for  bids,  in  the  presence  of 
the  HUD  Regional  Administrator  or  his 
designee. 

(6)  A  firm,  fixed-price  contract  award 
shall  be  made  by  written  notice  to  the 
responsible  bidder  whose  bid, 
conforming  to  the  invitation  for  bids,  is 
lowest.  The  contract  may  provide  for  an 
incentive  payment  to  the  contractor  for 
an  early  completion. 

(c)  A  Sponsor  or  Borrower  may  award 
a  negotiated,  noncompetitive 
construction  contract. 

§  891 .540  Loan  disbursement  procedures. 

(a)  Disbursements  of  loan  proceeds 
shall  be  made  directly  by  HUD  to  or  for 
the  account  of  the  Borrower  and  may  be 
made  through  an  approved  lender, 
mortgage  servicer,  title  insurance 
company,  or  other  agent  satisfactory  to 
the  Borrower  and  HUD. 

(b)  All  disbursements  to  the  Borrower 
shall  be  made  on  a  periodic  basis  in  an 
amount  not  to  exceed  the  HUD- 
approved  cost  of  portions  of 
construction  or  rehabilitation  work 
completed  and  in  place  (except  as 
modified  in  paragraph  (d)  of  this 
section),  minus  the  appropriate 
holdback,  as  determined  by  the  field 
office. 

(c)  Requisitions  for  loan 
disbursements  shall  be  submitted  by  the 


Borrower  on  forms  to  be  prescribed  by 
the  Assistant  Secretary  and  shall  be 
accompanied  by  such  additional 
information  as  the  field  office  may 
require  in  order  to  approve  loan 
disbursements  under  subpart  E  of  this 
part,  including  but  not  limited  to 
evidence  of  compliance  with  the  Davis- 
Bacon  Act,  Department  of  Labor 
regulations,  all  applicable  zoning, 
building,  and  other  governmental 
requirements,  and  such  evidence  of 
continued  priority  of  the  mortgage  of  the 
Borrower  as  the  Assistant  Secretary  may 
prescribe. 

(d)  In  loan  disbursements  for  building 
components  stored  off-site,  the  term 
“building  component"  shall  mean  any 
manufactured  or  preassembled  part  of  a 
structure  as  defined  by  HUD  and  that 
the  Assistant  Secretary  has  designated 
for  off-site  storage  because  it  is  of  such 
size  or  weight  that  storage  of  the 
components  required  for  timely 
construction  progress  at  the 
construction  site  is  impractical,  or 
weather  damage  or  other  adverse 
conditions  prevailing  at  the 
construction  site  would  make  storage  at 
the  site  impractical  or  unduly  costly. 
Each  building  component  must  be 
specifically  identified  for  incorporation 
into  the  property  as  provided  imder 
paragraph  (d)(l)(ii)  of  this  section. 

(1)  Storage,  (i)  A  loan  disbursement 
may  be  made  for  up  to  90  percent  of  the 
invoice  value  (to  exclude  costs  of 
transportation  and  storage)  of  the 
building  components  stored  off-site  if 
the  components  are  stored  at  a  location 
approved  by  HUD. 

(ii)  Each  building  component  shall  be 
adequately  marked  so  as  to  be  readily 
identifiable  in  the  inventory  of  the  off¬ 
site  location.  It  shall  be  kept  together 
with  all  other  building  components  of 
the  same  manufacturer  intended  for  use 
in  the  same  project  for  which  loan 
disbursements  have  been  made  and 
separate  and  apart  from  similar  units 
not  for  use  in  the  project. 

(iii)  Storage  costs,  if  any,  shall  be 
borne  the  general  contractor. 

(2)  Responsibility  for  transportation, 
storage  and  insurance  of  off-site 
building  components.  The  general 
contractor  of  the  project  shall  have  the 
responsibility  for: 

(i)  Insuring  the  components  in  the 
name  of  the  Borrower  while  in  transit 
and  storage;  and 

(ii)  Delivering  or  contracting  for  the 
delivery  of  the  components  to  the 
storage  area  and  to  the  construction  site, 
including  payment  of  freight. 

(3)  Loan  disbursements,  (i)  Before  a 
loan  disbursement  for  a  building 
component  stored  off-site  is  made,  the 
Borrower  shall: 
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(A)  Obtain  a  bill  of  sale  for  the 
component: 

(B)  Provide  HUD  with  a  security 
agreement  pledged  by  a  first  lien  on  the 
building  components  with  the  exception 
of  such  other  liens  or  encumbrances  as 
may  be  approved  by  HUD;  and 

(C)  File  a  financing  statement  in 
accordance  with  the  Uniform 
Commercial  Code. 

(ii)  Before  each  loan  disbursement  for 
building  components  stored  off-site  is 
made  the  manufacturer  and  the  general 
contractor  shall  certify  to  HUD  that  the 
components,  in  their  intended  use, 
comply  with  HUD-approved  contract 
plan  and  specifications. 

(iii)  Loan  disbursements  may  be  made 
only  for  components  stored  off-site  in  a 
quantity  required  to  permit 
uninterrupted  installation  at  the  site. 

(iv)  At  no  time  shall  the  invoice  value 
of  building  components  being  stored  off¬ 
site,  for  which  advances  have  been 
insured,  represent  more  than  25  percent 
of  the  total  estimated  construction  costs 
for  the  insured  mortgaged  project  as 
specified  in  the  construction  contract. 
Notwithstanding  the  preceding  sentence 
and  other  regulatory  requirements  that 
set  bonding  requirements,  the 
percentage  of  total  estimated 
construction  costs  insured  by  advances 
under  this  section  may  exceed  25 
percent  but  not  50  percent  if  the 
mortgagor  furnishes  assurance  of 
completion  in  the  form  of  a  corporate 
surety  bond  for  the  payment  and 
performance  each  in  the  amount  of  100 
percent  of  the  amount  of  the 
construction  contract.  In  no  event  will 
insurance  of  components  stored  off-site 
be  made  in  the  absence  of  a  payment 
and  performance  bond. 

(v)  No  single  loan  disbursement 
which  is  to  be  made  shall  be  in  an 
amount  less  than  ten  thousand  ($10,000) 
dollars. 

§  891 .545  Completion  of  project,  cost 
certification,  and  HUD  approvals. 

(a)  The  Borrower  must  satisfy  the 
requirements  for  completion  of 
construction  and  substantial 
rehabilitation  and  approvals  by  HUD 
before  submission  of  a  final  requisition 
for  disbursement  of  loan  proceeds. 

(b)  The  Borrower  shall  submit  to  the 
field  office  all  documentation  required 
for  final  disbursement  of  the  loan, 
including: 

(1)  A  Borrower’s/Mortgagor’s 
Certificate  of  Actual  Cost,  showing  the 
actual  cost  to  the  mortgagor  of  the 
construction  contract,  architectural, 
legal,  organizational,  offsite  costs,  and 
all  other  items  of  eligible  expense.  The 
certificate  shall  not  include  as  actual 
cost  any  kickbacks,  rebates,  trade 


discounts,  or  other  similar  payments  to 
the  mortgagor  or  to  any  of  its  officers, 
directors,  or  members. 

(2)  A  verification  of  the  Certificate  of 
Actual  Cost  by  an  independent  Certified 
Public  Accountant  or  independent 
public  accountant  acceptable  to  the  field 
office. 

(3)  In  the  case  of  projects  not  subject 
to  competitive  bidding,  a  certification  of 
the  general  contractor  (and  of  such 
subcontractors,  material  suppliers,  and 
equipment  lessors  as  the  Assistant 
Secretary  or  field  office  may  require),  on 
a  form  prescribed  by  the  Assistant 
Secretary,  as  to  all  actual  costs  paid  for 
labor,  materials,  and  subcontract  work 
under  the  general  contract  exclusive  of 
the  builder’s  fee  and  kickbacks,  rebates, 
trade  discounts,  or  other  similar 
payments  to  the  general  contractor,  the 
mortgagor,  or  any  of  its«fiicers, 
directors,  stockholders,  partners,  or 
members. 

(c)  In  lieu  of  the  requirements  set 
forth  in  paragraphs  (c)(1)  and  (3)  of  this 
section,  a  simplified  form  of  cost 
certification  prescribed  by  the  Secretary 
may  be  completed  and  submitted  by  the 
Borrower  for  projects  with  mortgages  of 
$500,000  or  less.  The  simplified  cost 
certification  shall  be  verified  by  an 
independent  Certified  Public 
Accountant  or  an  independent  public 
accountant  in  a  manner  acceptable  to 
the  Secretary. 

(d)  If  the  Borrower’s  certified  costs 
provided  in  accordance  with  paragraph 
(c)  or  (d)  of  this  section  and  as  approved 
by  HUD  are  less  than  the  loan  amount, 
the  contract  rents  will  be  reduced 
accordingly. 

(e)  If  the  contract  rents  are  reduced 
pursuant  to  paragraph  (e)  of  this  section, 
the  maximum  annual  HAP  Contract 
commitment  will  be  reduced.  If  contract 
rents  are  reduced  based  on  cost 
certification  after  HAP  Contract 
execution,  any  overpayment  after  the 
effective  date  of  the  Contract  will  be 
recovered  from  the  Borrower  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0044.) 

§  891 .550  Selection  preferences. 

For  purposes  of  projects  assisted 
under  §§  891.520  through  891.650,  the 
selection  preferences  in  24  CFR  part  5, 
subpart  D  apply. 

§  891 .555  Smoke  detectors. 

(a)  Performance  requirement.  After 
October  30, 1992,  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector, 
in  proper  working  condition,  on  each 
level  of  the  unit.  If  the  unit  is  occupied 
by  bearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system 


designed  for  hearing-impaired  piersons 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

§  891.560  HAP  contract 

(a)  HAP  contract.  The  housing 
assistance  payments  contract  sets  forth 
rights  and  duties  of  the  Borrower  and 
HUD  with  respect  to  the  project  and  the 
housing  assistance  payment^ 

(b)  HAP  contract  execution.  (1)  Upon 
satisfactory  completion  of  the  project, 
the  Borrower  and  HUD  shall  execute  the 
HAP  contract  on  the  form  prescribed  by 
HUD. 

(2)  The  effective  date  of  the  HAP 
contract  may  be  earlier  than  the  date  of 
execution,  but  no  earlier  than  the  date 
of  HDD’s  issuance  of  the  permission  to 
occupy. 

(3)  If  the  project  is  completed  in 
stages,  the  procedures  of  paragraph  (b) 
of  this  section  shall  apply  to  each  stage. 

(c)  Housing  assistance  payments  to 
owners  under  the  HAP  contract.  The 
housing  assistance  payments  made 
under  the  HAP  contract  are: 

(1)  Payments  to  the  Borrower  to  assist 
eligible  families  leasing  assisted  units. 
The  amount  of  the  housing  assistance 
payment  made  to  the  Borrower  for  an 
assisted  unit  leased  to  an  eligible  family 
is  equal  to  the  difference  between  the 
contract  rent  for  the  unit  and  the  tenant 
rent  payable  by  the  family. 

(2)  Payments  to  the  Borrower  for 
vacant  assisted  units  (vacancy 
payments).  The  amount  of  and 
conditions  for  vacancy  payments  are 
described  in  §  891.650.  The  housing 
assistance  payments  are  made  monthly 
by  HUD  upon  proper  requisition  by  the 
Borrower,  except  payments  for 
vacancies  of  more  than  60  days,  which 
are  made  semiannually  by  HUD  upon 
requisition  by  the  Borrower. 

(d)  Payment  of  utility  reimbursement. 
As  applicable,  a  utility  reimbursement 
will  be  paid  to  a  family  occupying  an 
assisted  unit  as  an  additional  housing 
assistance  payment.  The  HAP  contract 
will  provide  that  the  Borrower  will 
make  this  payment  on  behalf  of  HUD. 
Funds  will  be  paid  to  the  Borrower  in 
trust  solely  for  the  purpmse  of  making 
the  additional  payment.  The  Borrower 
may  pay  the  utility  reimbursement 
jointly  to  the  family  and  the  utility 
company,  or,  if  the  family  and  utility 
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company  consent,  directly  to  the  utility 
company. 

§  891.565  Term  of  HAP  contract 

The  term  of  the  HAP  contract  for 
assisted  units  shall  be  20  years.  If  the 
project  is  completed  in  stages,  the  term 
of  the  HAP  contract  for  assisted  units  in 
each  stage  shall  be  20  years.  The  term 
of  the  HAP  contract  for  all  assisted  imits 
in  all  stages  of  a  project  shall  not  exceed 
22  years. 

§  891 .570  Maximum  annual  commitment 
and  project  account 

(a)  Maximum  annual  commitment. 

The  maximum  annual  amount  that  may 
be  committed  under  the  HAP  contract  is 
the  total  of  the  contract  rents  and  utility 
allowances  for  all  assisted  units  in  the 
project. 

(b)  Project  account  (1)  HUD  will 
establish  and  maintain  a  specifically 
identified  and  segregated  project 
account  for  each  project.  The  project 
account  will  be  established  out  of  the 
amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 
actually  paid  out  under  the  HAP 
contract  each  year.  HUD  will  make 
payments  fiom  this  account  for  housing 
assistance  payments  as  needed  to  cover 
increases  in  contract  rents  or  decreases 
in  tenant  income  and  other  payments 
for  costs  specifically  approved  hy  the 
Secretary. 

(2)  If  the  HUD-approved  estimate  of 
required  annual  payments  under  the 
HAP  contract  for  a  fiscal  year  exceeds 
the  maximum  annual  commitment  for 
that  fiscal  year  plus  the  current  balance 
in  the  project  account,  HUD  will,  within 
a  reasonable  time,  take  such  steps 
authorized  hy  section  8(c)(6)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437f  note),  as  may  be  necessary, 
to  assure  that  payments  imder  the  HAP 
contract  will  be  adequate  to  cover 
increases  in  contract  rents  and  decreases 
in  tenant  income. 

§  891 .575  Leasing  to  eligible  families. 

(a)  Availability  of  assisted  units  for 
occupancy  by  eligible  families.  (1) 
Dming  the  term  of  the  HAP  contract,  a 
Borrower  shall  make  available  for 
occupancy  by  eligible  families  the  total 
number  of  units  for  which  assistance  is 
committed  under  the  HAP  contract.  For 
purposes  of  this  section,  making  units 
available  for  occupancy  hy  eligible 
families  means  that  the  Borrower: 

(i)  Is  conducting  marketing  in 
accordance  with  §  891.600(a): 

(ii)  Has  leased  or  is  making  good  faith 
efiorts  to  lease  the  units  to  eligible  and 
otherwise  acceptable  families,  including 
taking  all  feasible  actions  to  fill 
vacancies  by  renting  to  such  families; 


(iii)  Has  not  rejected  any  such 
applicant  family  except  for  reasons 
acceptable  to  HUD. 

(2)  If  the  Borrower  is  temporarily 
unable  to  lease  all  units  for  which 
assistance  is  committed  under  the  HAP 
contract  to  eligible  families,  one  or  more 
units  may,  with  the  prior  approval  of 
HUD,  be  leased  to  otherwise  eligible 
families  that  do  not  meet  the  income 
eligibility  requirements  of  part  813  of 
this  chapter.  Failing  on  the  part  of  the 
Borrower  to  comply  with  these 
requirements  is  a  violation  of  the  HAP 
contract  and  grounds  for  all  available 
legal  remedies,  including  an  action  for 
specific  performance  of  the  HAP 
contract,  suspension  or  debarment  from 
HUD  programs,  and  reduction  of  the 
number  of  units  under  the  HAP  contract 
as  set  forth  in  paragraph  (b)  of  this 
section.  « 

(b)  Reduction  of  number  of  units 
covered  by  the  HAP  contract.  HUD  may 
reduce  the  number  of  units  covered  by 
the  HAP  contract  to  the  number  of  units 
available  for  occupancy  by  eUgible 
families  if: 

(1)  The  Borrower  fails  to  comply  with 
the  requirements  of  paragraph  (a)  of  this 
section;  or 

(2)  Notwithstanding  any  prior 
approval  by  HUD,  HUD  determines  that 
the  inability  to  lease  units  to  eligible 
families  is  not  a  temporaiy  problem. 

(c)  Restoration.  HUD  will  agree  to  an 
amendment  of  the  HAP  contract  to 
provide  for  subsequent  restoration  of 
any  reduction  made  under  paragraph  (b) 
of  this  section  if: 

(1)  HUD  determines  that  the 
restoration  is  justified  by  demand; 

(2)  The  Borrower  otherwise  has  a 
record  of  compliance  with  the 
Borrower’s  obligations  under  the  HAP 
contract;  and 

(3)  Contract  and  budget  authority  is 
available. 

(d)  Applicability.  In  accordance  with 
section  555  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990,  paragraphs  (a)  and  (b)  of  this 
section  apply  to  all  contracts.  An  owner 
who  had  leased  an  assisted  unit  to  an 
ineligible  family  consistent  with  the 
regulations  in  effect  at  the  time  will 
continue  to  lease  the  unit  to  that  family. 
However,  the  owner  must  make  the  unit 
available  for  occupancy  by  an  eligible 
family  when  the  ineligible  family 
vacates  the  unit. 

(e)  Occupancy  by  families  that  are  not 
elderly  or  handicapped.  HUD  may 
permit  units  in  the  project  to  be  leased 
to  other  than  elderly  or  handicapped 
families  if: 

(1)  The  Borrower  has  made  reasonable 
efforts  to  lease  assisted  and  unassisted 
units  to  eligible  families; 


(2)  The  Borrower  has  been  granted 
HUD  approval  under  paragraph  (a)  of 
this  section;  and 

(3)  The  Borrower  is  temporarily 
unable  to  achieve  or  maintain  a  level  of 
occupancy  sufficient  to  prevent 
financial  default  and  foreclosure  under 
the  Section  202  loan  documents.  HUD 
approval  under  paragraph  (e)(3)  of  this 
section  will  be  of  limited  duration.  HUD 
may  impose  terms  and  conditions  to 
this  approval  that  are  consistent  with 
program  objectives  and  necessary  to 
protect  its  interest  in  the  Section  202 
loan. 

§  891 .580  HAP  contract  administration. 

HUD  is  responsible  for  the 
administration  of  the  HAP  contract. 

§  891 .585  Default  by  Borrower. 

(a)  HAP  contract  provisions.  The  HAP 
contract  will  provide: 

(1)  That  if  HUD  determines  that  the 
Borrower  is  in  default  under  the  HAP 
contract,  HUD  will  notify  the  Borrower 
of  the  actions  required  to  be  taken  to 
cure  the  default  and  of  the  remedies  to 
be  applied  by  HUD  including  an  action 
for  specific  performance  under  the  HAP 
contract,  reduction  or  suspension  of 
housing  assistance  payments  and 
recovery  of  overpayments,  where 
appropriate;  and 

(2)  That  if  the  Borrower  fails  to  cure 
the  default,  HUD  has  the  right  to 
terminate  the  HAP  contract  or  to  take 
other  corrective  action. 

(b)  Loan  provisions.  Additional 
provisions  governing  default  under  the 
section  202  loan  are  included  in  the 
regulatory  agreement  and  other  loan 
dociunents. 

§  891 .590  Notice  upon  HAP  contract 
expiration. 

(a)  Notice  required.  The  HAP  contract 
will  provide  that  the  Borrower  will,  at 
least  one  year  before  the  end  of  the  HAP 
contract  term,  notify  each  family  leasing 
an  assisted  unit  of  any  increase  in  the 
amount  the  family  will  be  required  to 
pay  as  rent  as  a  result  of  the  expiration. 

(b)  Service  requirements.  The  notice 
vmder  paragraph  (a)  of  this  section  shall 
be  accomplished  by  sending  a  letter  by 
first  class  mail,  properly  stamped  and 
addressed,  to  the  family  at  its  address  at 
the  project,  with  a  proper  return 
address;  and  serving  a  copy  of  the  notice 
on  any  adult  person  ^answering  the  door 
at  the  leased  dwelling  unit,  or  if  no 
adult  responds,  by  placing  the  notice 
under  or  through  the  door,  if  possible, 
or  else  by  affixing  the  notice  to  the  door. 
Service  shall  not  be  considered  to  be 
effective  until  both  required  notices 
have  been  accomplished.  The  date  on 
which  the  notice  shall  be  considered  to 
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be  received  by  tbe  family  shall  be  the 
date  on  which  the  Borrower  mails  the 
first  class  letter  provided  for  in 
paragraph  (b)  of  this  section,  or  the  date 
on  which  the  notice  provided  for  in 
paragraph  (b)  of  this  section  is  properly 
given,  whichever  is  later. 

(c)  Contents  of  notice.  The  notice  shall 
advise  each  affected  family  that,  after 
the  expiration  date  of  the  HAP  contract, 
the  family  will  be  required  to  bear  the 
entire  cost  of  the  rent  and  that  the 
Borrower  may,  subject  to  requirements 
and  restrictions  contained  in  the 
regulatory  agreement,  the  lease,  and 
State  or  local  law,  change  the  rent.  The 
notice  also  shall  state; 

(1)  The  actual  (if  known)  or  the 
estimated  rent  that  will  he  charged 
following  the  expiration  of  the  HAP 
contract; 

(2)  The  difference  between  the  new 
rent  and  the  total  tenant  payment 
toward  rent  under  the  HAP  contract; 
and 

(3)  The  date  the  HAP  contract  will 
expire. 

(d)  Certification  to  HUD.  The 
Borrower  shall  give  HUD  a  certification 
that  families  have  been  notified  in 
accordance  with  this  section  and  shall 
attach  to  the  certification  an  example  of 
the  text  of  the  notice. 

(e)  Applicability.  This  section  applies 
to  all  HAP  contracts  entered  into  under 
an  agreement  to  enter  into  a  housing 
assistance  payments  contract  executed 
on  or  after  October  1, 1981,  or  entered 
into  under  such  an  agreement  executed 
before  October  1, 1981  but  renewed  or 
amended  after  February  9, 1995. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371.) 

§  891 .595  HAP  contract  extension  or 
renewal. 

Upon  expiration  of  the  term  of  the 
HAP  contract,  HUD  and  the  Borrower 
may  agree  (subject  to  available  funds)  to 
extend  the  term  of  the  HAP  contract  or 
to  renew  the  HAP  contract.  The  number 
of  assisted  units  under  the  extended  or 
renewed  HAP  contract  shall  equal  the 
number  of  assisted  units  under  the 
original  HAP  contract,  except  that: 

(a)  HUD  and  the  Borrower  may  agree 
to  reduce  the  number  of  assisted  units 
by  the  number  of  assisted  units  that  are 
not  occupied  by  eligible  families  at  the 
time  of  the  extension  or  renewal;  and 

(b)  HUD  and  the  Borrower  may  agree 
to  permit  reductions  in  the  number  of 
assisted  units  during  the  term  of  the 
extended  or  renewed  HAP  contract  as 
assisted  units  are  vacated  by  eligible 
families.  Nothing  in  this  section  shall 
prohibit  HUD  from  reducing  the  number 
of  units  covered  under  the  extended  or 


renewed  HAP  contract  in  accordance 
with  §  891.575(b). 

§  891 .600  Responsibilities  of  Borrower. 

(a)  Marketing.  (1)  The  Borrower  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  for  occupancy  of  the  first 
unit  of  the  project.  Market  activities 
shall  include  the  provision  of  notices  of 
availability  of  housing  under  the 
program  to  operators  of  temporary 
housing  for  the  homeless  in  the  same 
housing  market. 

(2)  Marketing  mq^t  be  done  in 
accordance  with  the  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State,  or  local  fair 
housing  and  equal  opportunity 
requirements.  The  purpose  of  the  plan 
and  requirements  is  to  achieve  a 
condition  in  which  eligible  families  of 
similar  income  levels  in  the  same 
housing  market  have  a  like  range  of 
housing  choices  available  to  them 
regardless  of  discriminatory 
considerations,  such  as  their  race,  color, 
creed,  religion,  familial  status, 
disability,  sex  or  national  origin. 
Marketing  must  also  be  done  in 
accordance  with  the  communication 
and  notice  requirements  of  Section  504 
at  24  CFR  8.6  and  24  CFR  8.54. 

(3)  At  the  time  of  HAP  contract 
execution,  the  Borrower  must  submit  to 
HUD  a  list  of  leased  and  unleased 
assisted  units,  with  a  justification  for 
the  unleased  units,  in  order  to  qualify 
for  vacancy  payments  for  the  unleased 
units. 

(b)  Management  and  maintenance. 
The  Borrower  is  responsible  for  all 
management  functions.  These  functions 
include  selection  and  admission  of 
tenants,  required  reexaminations  of 
incomes  for  families  occupying  assisted 
units  (or  residential  spaces,  as 
applicable),  collection  of  rents, 
termination  of  tenancy  and  eviction, 
and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 
replacement  of  capital  items).  All 
functions  must  be  performed  in 
compliance  with  equal  opportunity 
requirements. 

(c)  Contracting  for  services.  (1)  With 
HUD  approval,  the  Borrower  may 
contract  with  a  private  or  public  entity 
for  performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b)  of  this 
section.  However,  such  an  arrangement 
does  not  relieve  the  Borrower  of 
responsibility  for  these  services  and 
duties.  All  such  contracts  are  subject  ta 
the  restrictions  governing  prohibited 
contractual  relationships  described  in 
§§  891.130  and  891.505,  if  applicable. 


/  Rules  and  Regulations 


(These  prohibitions  do  not  extend  to 
management  contracts  entered  into  by 
the  Borrower  with  the  Sponsor  or  its 
nonprofit  affiliate). 

(2)  Consistent  with  the  objectives  of 
Executive  Order  No.  11625  (36  FR 
19967,  3  CFR,  1971-1975  Comp.,  p.  616; 
as  amended  by  Executive  Order  No. 
12007  (42  FR  42839,  3  CFR,  1977 
Comp.,  p.  139;  unless  otherwise  noted); 
Executive  Order  No.  12432  (48  FR 
32551,  3  CFR,  1983  Comp.,  p.  198; 
unless  otherwise  noted);  and  Executive 
Order  No.  12138  (44  FR  29637,  3  CFR, 
1979  Comp.,  p.  393;  unless  otherwise 
noted),  the  Borrower  will  promote 
awareness  and  participation  of  minority 
and  women’s  business  enterprises  in 
contracting  and  procurement  activities. 

(d)  Submission  of  financial  and 
operating  statements.  The  Borrower 
must  submit  to  HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  project  operations, 
financial  statements  for  the  project 
audited  by  an  independent  public 
accountant  and  in  the  form  required  by 
HUD;  and 

(2)  Other  statements  regarding  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require  to 
administer  the  housing  assistance 
payments  contract  (HAP  contract)  or  the 
project  assistance  contract  (PAG),  as 
applicable,  and  to  monitor  project 
operations. 

(e)  Use  of  project  funds.  The  Borrower 
shall  maintain  a  separate  project  fund 
account  in  a  depository  or  depositories 
that  are  members  of  the  Federal  Deposit 
Insurance  Corporation  or  National 
Credit  Union  Share  Insurance  Fund  and 
shall  deposit  all  rents,  charges,  income 
and  revenues  arising  from  project 
operation  or  ownership  to  this  account. 
All  project  funds  are  to  be  deposited  in 
Federally-insured  accounts.  All 
balances  shall  be  fully  insured  at  all 
times,  to  the  maximum  extent  possible. 
Project  funds  must  be  used  for  the 
operation  of  the  project  (including 
required  insurance  coverage),  to  make 
required  principal  and  interest 
payments  on  the  Section  202  loan,  and 
to  make  required  deposits  to  the 
replacement  reserve  under  §§  891.605 
and  891.745  (as  applicable),  in 
accordance  with  a  HUD-approved 
budget.  Any  project  funds  in  the  project 
funds  account  (including  earned 
interest)  following  the  expiration  of  the 
fiscal  year  shall  be  deposited  in  a 
Federally-insured  residual  receipts 
account  within  60  days  following  the 
end  of  the  fiscal  year.  Withdrawals  ftom 
this  account  may  be  made  only  for 
project  purposes  and  with  the  approval 
of  HUD.  If  there  are  funds  remaining  in 
the  residual  receipts  account  when  the 
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mortgage  is  satisfied,  such  funds  shall 
be  returned  to  HUD. 

(f)  Reports.  The  Borrower  shall  submit 
such  reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with 
applicable  civil  rights  and  equal 
opportunity  requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371.) 

§  891 .605  Replacement  reserve. 

(a)  Establishment  of  reserve.  The 
Borrower  shall  establish  and  maintain  a 
replacement  reserve  to  aid  in  funding 
extraordinary  maintenance,  and  repair 
and  replacement  of  capital  items. 

(b)  Deposits  to  reserve.  The  Borrower 
shall  make  monthly  deposits  to  the 
replacement  reserve  in  an  amount 
determined  by  HUD.  Further 
requirements  regarding  the  amount  of 
the  deposits  for  projects  funded  under 
§§  891.655  through  891.790  are 
provided  in  §  891.745. 

(c)  Level  of  reserve.  The  reserve  must 
be  built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to 
meet  projected  requirements.  Should 
the  reserve  reach  that  level,  the  amoimt 
of  the  deposit  to  the  reserve  may  be 
reduced  with  the  approval  of  HUD. 

(d)  Administration  of  reserve. 
Replacement  reserve  funds  must  be 
deposited  with  IjUD  or  in  a  Federally- 
insured  depository  in  an  interest- 
bearing  account(s)  whose  balances  are 
fully  insured  at  ail  times.  All  earnings 
including  interest  on  the  reserve  must 
be  added  to  the  reserve.  Funds  may  be 
drawn  from  the  reserve  and  used  only 
in  accordance  with  HUD  guidelines  and 
with  the  approval  of,  or  as  directed  by, 
HUD. 

§  891 .610  Selection  and  admission  of 
tenants. 

(a)  Written  procedures.  The  Owner 
shall  adopt  written  tenant  selection 
procedures  that  ensure 
nondiscrimination  in  the  selection  of 
tenants  and  that  are  consistent  with  the 
purpose  of  improving  housing 
opportunities  for  very  low-income 
elderly  or  handicapped  persons;  and 
reasonably  related  to  program  eligibility 
and  an  applicant’s  ability  to  perform  the 
obligations  of  the  lease.  Owners  shall 
promptly  notify  in  writing  any  rejected 
applicant  of  the  grounds  for  any 
rejection.  Additionally,  owners  shall 
maintain  a  written,  chronological 
waiting  list  showing  the  name,  race, 
gender,  ethnicity  and  date  of  each 
person  applying  for  the  program. 

(b)  Application  for  admission.  The 
Borrower  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD  and  is  obligated  to 
confirm  all  information  provided  by  the 


applicant  families  on  the  application. 
Applicant  families  must  be  requested  to 
complete  a  release  of  information 
consent  for  verification  of  information. 
Applicants  applying  for  assisted  units 
must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  families  must 
meet  the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  and  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  5,  subpart  B. 
Both  the  Borrower  ai^  the  applicant 
must  complete  and  sign  the  application 
for  admission.  On  request,  the  Borrower 
must  furnish  copies  of  all  applications 
for  admission  to  HUD. 

(c)  Determination  of  eligibility  and 
selection  of  tenants.  The  Borrower  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  families.  To  be 
eligible  for  admission,  an  applicant 
must  be  an  elderly  or  handicapped 
family  as  defined  in  §  891.505;  meet  any 
project  occupancy  requirements 
approved  by  HUD;  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers  and  sign  and  submit 
consent  forms  for  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  5,  subpart  B; 
and,  if  applying  for  an  assisted  unit,  be 
eligible  for  admission  under  part  813  of 
this  chapter. 

(d)  Unit  assignment.  If  the  Borrower 
determines  that  the  family  is  eligible 
and  is  otherwise  acceptable  and  units 
are  available,  the  Borrower  will  assign 
the  family  a  unit.  The  Borrower  will 
assign  the  family  a  unit  of  the 
appropriate  size  in  accordance  with 
HDD’s  general  occupancy  guidelines.  If 
no  suitable  unit  is  available,  the 
Borrower  will  place  the  family  on  a 
waiting  list  for  the  project  and  notify  the 
family  of  when  a  suitable  unit  may 
become  available.  If  the  waiting  list  is  so 
long  that  the  applicant  would  not  be 
likely  to  be  admitted  within  the  next  12 
months,  the  Borrower  may  advise  the 
applicant  that  no  additional 
applications  for  admission  are  being 
considered  for  that  reason,  except  that 
the  Borrower  may  not  refuse  to  place  an 
applicant  on  the  waiting  list  if  the 
applicant  is  otherwise  eligible  for 
assistance  and  claims  that  he  or  she 
qualifies  for  a  Federal  preference  as 
provided  in  24  CFR  part  5,  subpart  D. 

(e)  Ineligibility  determination.  If  the 
Bgrrower  determines  that  an  applicant 
is  ineligible  for  admission  or  the 
Borrower  is  not  selecting  the  applicant 
for  other  reasons,  the  Borrower  will 


promptly  notify  the  applicant  in  writing 
of  the  determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  a  right  to  request  a  meeting  with  the 
Borrower  or  managing  agent  to  review 
the  rejection,  in  accordance  with  HUD 
requirements.  The  review,  if  requested, 
may  not  be  conducted  by  a  member  of 
the  Borrower’s  staff  who  made  the 
initial  decision  to  reject  the  applicant. 
The  applicant  may  also  exercise  other 
rights  (e.g.,  rights  granted  under  Federal, 
State,  or  local  civil  rights  laws)  if  the 
applicant  believes  he  or  she  is  being 
discriminated  against  on  a  prohibited 
basis.  The  informal  review  provisions 
for  the  denial  of  a  Federal  preference  are 
provided  in  §  5.410(g)  of  this  title. 

(f)  Records.  Records  on  applicants  and 
approved  eligible  families,  which 
provide  racial,  ethnic,  gender,  handicap 
status,  and  place  of  previous  residency 
data  required  by  Hl^,  must  be  retained 
for  three  years. 

(g)  Reexamination  of  family  income 
and  composition.  (1)  Regular 
reexaminations.  The  Borrower  must 
reexamine  the  income  and  composition 
of  the  family  at  least  every  12  months. 
Upon  verification  of  the  information, 
the  Borrower  shall  make  appropriate 
adjustments  in  the  total  tenant  payment 
in  accordance  with  part  813  of  this 
chapter  and  determine  whether  the 
family’s  unit  size  is  still  appropriate. 

The  Borrower  must  adjust  tenant  rent 
and  the  housing  assistance  payment  and 
must  carry  out  any  unit  transfer  in 
accordance  with  the  administrative 
instructions  issued  by  HUD.  At  the  time 
of  reexamination  imder  paragraph  (g)(1) 
of  this  section,  the  Borrower  must 
require  the  family  to  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  5,  subpart  B. 

(2)  Interim  reexaminations.  The 
family  must  comply  with  the  provisions 
in  its  lease  regarding  interim  reporting 
of  changes  in  income.  If  the  Borrower 
receives  information  concerning  a 
change  in  the  family’s  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  Borrower 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  Any  change  in  the  family’s 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  total 
tenant  payment,  tenant  rent  and  housing 
assistance  payment  must  be  verified. 

(3)  Continuation  of  housing  assistance 
payments,  (i)  A  family  shall  remain 
eligible  for  housing  assistance  payments 
imtil  the  total  tenant  payment  equals  or 
exceeds  the  gross  rent.  The  termination 
of  subsidy  eligibility  will  not  affect  the 
family’s  other  rights  under  its  lease. 
Housing  assistance  payments  may  be 
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resumed  if,  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
HAP  contract,  the  family  meets  the 
income  eligibility  requirements  of  part 
813  of  this  chapter  and  housing 
assistance  is  available  for  the  unit  under 
the  terms  of  the  HAP  contract.  The 
family  will  not  be  required  to  establish 
its  eligibility  for  admission  to  the 
project  under  the  remaining 
requirements  of  paragraph  (c)  of  this 
section. 

(ii)  A  family’s  eligibility  for  housing 
assistance  payments  may  be  terminated 
in  accordance  with  HUD  requirements 
for  such  reasons  as  failure  to  submit 
requested  verification  information, 
including  information  related  to 
disclosure  and  verification  of  Social 
Security  Numbers,  or  failure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  wage  information  collection 
agencies,  as  provided  by  24  CFR  part  5, 
subpart  B. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371.) 

§  891.615  Obligations  of  the  family. 

The  obligations  of  the  family  are 
provided  in  §891.415. 

§  891 .620  Overcrowded  and 
underoccupied  units. 

If  the  Borrower  determines  that 
because  of  change  in  family  size,  an 
assisted  unit  is  smaller  than  appropriate 
for  the  eligible  family  to  which  it  is 
leased,  or  that  the  assisted  unit  is  larger 
than  appropriate,  housing  assistance 
payments  or  project  assistance 
payments  (as  applicable)  with  respect  to 
the  unit  will  not  be  reduced  or 
terminated  until  the  eligible  family  has 
been  relocated  to  an  appropriate 
alternate  unit.  If  possible,  the  Borrower 
will,  as  promptly  as  possible,  offer  the 
family  an  appropriate  alternate  unit. 

The  Borrower  may  receive  vacancy 
payments  for  the  vacated  unit  if  the 
Borrower  complies  with  the 
requirements  of  §  891.650. 

§  891 .625  Lease  requirements. 

The  lease  requirements  are  provided 
in  §891.425. 

§  891 .630  Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  part  247  of  this  title 
apply  to  all  decisions  by  a  Borrower  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  family  residing  in  a  unit. 

§  891 .635  Security  deposits. 

The  general  requirements  for  security 
deposits  on  assisted  units  are  provided 
in  §  891.435.  For  purposes  of  subpart  E 


of  this  part,  tiie  additional  requirements 
apply; 

(a)  The  Borrower  may  require  each 
family  occupying  an  unassisted  unit  (or 
residential  space  in  a  group  home)  to 
pay  a  security  deposit  equal  to  one 
month’s  rent  payable  by  the  family. 

(b)  The  Borrower  shall  maintain  a 
record  of  the  amount  in  the  segregated 
interest-bearing  account  that  is 
attributable  to  each  family  in  residence 
in  the  project.  Aimually  for  all  families, 
and  when  computing  the  amount 
available  for  disbursement  under 

§  891.435(b)(3),  the  Borrower  shall 
allocate  to  the  family’s  balance  the 
interest  accrued  on  the  balance  during 
the  year.  Unless  prohibited  by  State  or 
local  law,  the  Borrower  may  deduct  for 
the  family,  from  the  accrued  interest  for 
the  year,  the  administrative  cost  of 
computing  the  allocation  to  the  family’s 
balance.  The  amount  of  the 
administrative  cost  adjustment  shall  not 
exceed  the  accrued  interest  allocated  to 
the  family’s  balance  for  the  year. 

§  891 .640  Adjustment  of  rents. 

(a)  Contract  rents.  (1)  Adjustment 
based  on  approved  budget.  If  the  HAP 
contract  provides,  or  has  been  amended 
to  provide,  that  contract  rents  will  be 
adjusted  based  upon  a  HUD-approved 
budget,  HUD  will  calculate  contract  rent 
adjustments  based  on  the  sum  of  the 
project’s  operating  costs  and  debt 
service  (as  calculated  by  HUD),  with 
adjustments  for  vacancies,  the  project’s 
noiu'ental  income,  and  other  factors  that 
HUD  deems  appropriate.  The 
calculation  will  be  made  on  the  basis  of 
information  provided  by  the  Borrower 
on  a  form  acceptable  to  the  Secretary. 
The  automatic  adjustment  factor 
described  in  part  888  of  this  chapter  is 
not  used  to  adjust  contract  rents  under 
paragraph  (a)(1)  of  this  section,  except 
to  the  extent  that  the  amount  of  the 
replacement  reserve  deposit  is  adjusted 
under  §  880.602  of  this  chapter. 

(2)  Annual  and  special  adjustments.  If 
the  HAP  contract  provides  that  contract 
rents  will  be  adjusted  based  on  the 
application  of  an  automatic  adjustment 
factor  and  by  special  additional 
adjustments: 

(i)  Consistent  with  the  HAP  contract, 
contract  rents  may  be  adjusted  in 
accordance  with  part  888  of  this 
chapter; 

(ii)  Special  additional  adjustments 
will  be  granted,  to  the  extent 
determined  necessary  by  HUD,  to  reflect 
increases  in  the  actual  and  necessary 
expenses  of  owning  and  maintaining  the 
assisted  units  that  have  resulted  from 
substantial  general  increases  in  real 
property  taxes,  assessments,  utility  rates 
or  similar  costs  (i.e.,  assessments  and 


utilities  not  covered  by  regulated  rates), 
and  that  are  not  adequately 
compensated  for  by  an  annual 
adjustment.  The  Borrower  must  submit 
to  HUD  required  supporting  data, 
financial  statements,  and  certifications 
for  the  special  additional  adjustment. 

(b)  Rent  for  unassisted  units.  The  rent 
payable  by  families  occupying  units  that 
are  not  assisted  under  the  HAP  contract 
shall  be  equal  to  the  contract  rent 
computed  under  paragraph  (a)  of  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371.) 

§  891.645  Adjustment  of  utility  allowances. 

In  coimection  with  adjustments  of 
contract  rents  as  pro'.dd^  in 
§  891.640(a),  the  requirements  for  the 
adjustment  of  utility  allowances 
provided  in  §  891.440  apply. 

§  891.650  Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  HAP  contract  will  not  be  made 
unless  the  conditions  for  receipt  of  these 
housing  assistance  payments  set  forth  in 
this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
unit  that  is  not  leased  as  of  the  effective 
date  of  the  HAP  contract,  the  Borrower 
is  entitled  to  vacancy  payments  in  the 
amount  of  80  percent  of  the  contract 
rent  for  the  first  60  days  of  vacancy,  if 
the  Borrower: 

(1)  Complied  with  §891.600; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  family  vacates  a  unit,  the 
Borrower  is  entitled  to  vacancy 
payments  in  the  amount  of  80  percent 
of  the  contract  rent  for  the  first  60  days 
of  vacancy  if  the  Borrower: 

(1)  Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the  HAP 
contract,  or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  immediately  upon  learning 
of  the  vacancy  or  prospective  vacancy;  • 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 
§  891.600(a)(2)  and  (3),  and  in 
paragraphs  (b)(2)  and  (3)  of  this  section; 
and 

(4)  For  any  vacancy  resulting  from  the 
Borrower’s  eviction  of  an  eligible 
family,  certifies  that  it  has  complied 
with  §  891.630. 

(d)  Vacancies  for  longer  than  60  days. 
If  a  unit  continues  to  be  vacant  after  the 
60-day  period  specified  in  paragraph  (b) 
or  (c)  of  this  section,  the  Borrower  may 
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apply  to  receive  additional  vacancy 
payments  in  an  amount  equal  to  the 
principal  and  interest  payments 
required  to  amortize  that  portion  of  the 
debt  service  attributable  to  the  vacant 
unit  for  up  to  12  additional  months  for 
the  unit  if: 

(1)  The  unit  was  in  decent,  safe,  and 
sanitary  condition  during  the  vacancy 
period  for  which  payment  is  claimed; 

(2)  The  Borrower  has  fulfilled  and 
continues  to  fulfill  the  requirements 
specified  in  paragraph  (b)  or  (c)  of  this 
section,  as  appropriate;  and 

(3)  The  Borrower  has  demonstrated  to 
the  satisfaction  of  HUD  that: 

(i)  For  the  period  of  vacancy,  the 
project  is  not  providing  the  Borrower 
with  revenues  at  least  equal  to  project 
expenses  (exclusive  of  depreciation)  and 
the  amount  of  payments  requested  is  not 
more  than  the  portion  of  the  deficiency 
attributable  to  the  vacant  unit;  and 

(ii)  The  project  can  achieve  financial 
soimdness  within  a  reasonable  time. 

(e)  Prohibition  of  double 
compensation  for  vacancies.  If  the 
Borrower  collects  payments  for 
vacancies  from  other  sources  (tenant 
rent,  security  deposits,  payments  under 
§  891.435(c),  or  governmental  payments 
under  other  programs),  the  Borrower 
shall  not  be  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
from  other  sources  plus  the  vacancy 
payment  exceed  contract  rent. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371.) 

Section  202  Projects  for  the  Nonelderly 
Handicapped  Families  and 
Individuals — Section  162  Assistance 

§  891 .655  Definitions  appiicabie  to  202/1 62 
projects. 

The  following  definitions  apply  to 
projects  for  eligible  families  receiving 
project  assistance  payments  under 
section  202(h)  of  the  Housing  Act  of 
1959  in  addition  to  reservations  under 
section  202  (202/162  projects): 

Annual  income  is  defined  in  part  813 
of  this  chapter.  In  the  case  of  an 
individual  residing  in  an  intermediate 
care  facility  for  the  mentally  retarded 
that  is  assisted  under  Title  XIX  of  the 
Social  Security  Act  and  subpart  E  of  this 
part,  the  annual  income  of  the 
individual  shall  exclude  protected 
personal  income  as  provided  under  that 
Act.  For  the  purposes  of  determining  the 
total  tenant  payment,  the  income  of 
such  individuals  shall  be  imputed  to  be 
the  amount  that  the  family  would 
receive  if  assisted  under  Title  XVI  of  the 
Social  Security  Act. 

Assisted  unit  means  a  dwelling  unit 
that  is  eligible  for  assistance  under  a 
project  assistance  contract  (PAC). 


Contract  rent  means  the  total  amount 
of  rent  specified  in  the  PAC  as  payable 
by  HUD  and  the  family  to  the  Borrower 
for  an  assisted  imit  or  residential  space. 

Family  (eligible  family)  means  a 
handicapped  family  (as  defined  in 
§  891.505)  that  meets  the  project 
occupancy  requirements  approved  by 
HUD  and,  if  the  family  occupies  an 
assisted  unit,  meets  the  low-income 
requirements  described  in  §  813.102  of 
this  chapter,  as  modified  by  the 
definition  of  "annual  income"  in  this 
section. 

Gross  rent  is  defined  in  part  813  of 
this  chapter. 

Group  home  means  a  single  family 
residential  structure  designed  or 
adapted  for  occupancy  by  nonelderly 
handicapped  individuals. 

Housing  for  handicapped  families 
means  housing  and  related  facilities 
occupied  by  handicapped  families  that 
are  primarily  nonelderly  handicapped 
families. 

Independent  living  complex  means  a 
project  designed  for  occupancy  by 
nonelderly  handicapped  families  in 
separate  dwelling  units  where  each 
dwelling  unit  includes  a  kitchen  and  a 
bath. 

Operating  costs  means  expenses 
related  to  the  provision  of  housing  and 
excludes  expenses  related  to 
administering,  or  managing  the 
provision  of,  supportive  services. 
Operating  costs  include: 

(1)  Administrative  expenses, 
including  salary  and  management 
expenses  related  to  the  provision  of 
shelter; 

(2)  Maintenance  expenses,  including 
routine  and  minor  repairs  and 
groundskeeping; 

(3)  Security  expenses; 

(4)  Utilities  expenses,  including  gas, 
oil,  electricity,  water,  sewer,  trash 
removal,  and  extermination  serxdces. 
Operating  costs  exclude  telephone 
services  for  families; 

(5)  Taxes  and  insurance;  and 

(6)  Allowances  for  reserves. 

PAG  (project  assistance  contract) 

means  the  contract  entered  into  by  the 
Borrower  and  HUD  setting  forth  the 
rights  and  duties  of  the  parties  with 
respect  to  the  project  and  the  payments 
under  the  PAC. 

Project  account  means  a  specifically 
identified  and  segregated  accoimt  for 
each  project  which  is  established  in 
accordance  with  §891.71 5(b)  out  of  the 
amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 
actually  paid  out  under  the  PAC  each 
year. 

Project  assistance  payment  means  the 
payment  made  by  HUD  to  tlie  Borrower 
for  assisted  units  as  provided  in  the 


PAC.  The  payment  is  the  difference 
between  the  contract  rent  and  the  tenant 
rent.  An  additional  payment  is  made  to 
a  family  occupying  an  assisted  unit  in 
an  independent  living  complex  when 
the  utility  allowance  is  greater  than  the 
total  tenant  payment.  A  project 
assistance  payment,  known  as  a 
“vacancy  payment,”  may  be  made  to  the 
Borrower  when  an  assisted  unit  (or 
residential  space  in  a  group  home)  is 
vacant,  in  accordance  with  the  terms  of 
the  PAC. 

Rent  is  defined  in  §  891.505. 

Tenant  rent  means  the  monthly 
amoimt  defined  in,  and  determined  in 
accordance  with  part  813  of  this 
chapter. 

Total  tenant  payment  means  the 
monthly  amount  defined  in,  and 
determined  in  accordance  with  part  813 
of  this  chapter. 

Utility  allowance  is  defined  in  part 
813  of  this  chapter  and  is  determined  or 
approved  by  HUD. 

Utility  reimbursement  is  defined  in 
part  813  of  this  chapter. 

Vacancy  payment  means  the  project 
assistance  payment  made  to  the 
Borrower  by  HUD  for  a  vacant  assisted 
imit  (or  residential  space  in  a  group 
home)  if  certain  conditions  are  fulfilled, 
as  provided  in  the  PAC.  The  amount  of 
the  vacancy  payment  varies  with  the 
length  of  the  vacancy  period  and  is  less 
after  the  first  60  days  of  any  vacancy. 

§  891 .660  Project  standards. 

(a)  Property  standards.  The  property 
standards  for  202/162  projects  are 
provided  in  §  891.120(a). 

(h)  Minimum  group  home  standards. 
The  minimum  group  home  standards  for 
202/162  projects  are  provided  in 
§  891.310(a). 

(c)  Accessibility  requirements.  The 
accessibility  requirements  for  202/162 
projects  are  provided  in  §§  891.120(b) 
and  891.310(b). 

(d)  Smoke  detectors.  The 
rej)uirements  for  smoke  detectors  for 
202/162  projects  are  provided  in 

§  891.120(d). 

§  891 .665  Project  size  limitations. 

(a)  Maximum  project  size.  Projects 
funded  under  §§  891.655  through 
891.790  are  subject  to  the  following 
project  size  limitations: 

(1)  Group  homes  may  not  be  designed 
to  serve  more  than  15  persons  on  one 
site; 

(2)  Independent  living  complexes  for 
chronically  mentally  ill  individuals  may 
not  be  designed  to  serve  more  than  20 
persons  on  one  site;  and 

(3)  Independent  living  complexes  for 
handicapped  families  in  the 
developmental  disability  or  physically 
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handicapped  occupancy  categories  may 
not  have  more  than  24  units  nor  more 
than  24  households  on  one  site.  For  the 
purposes  of  this  section,  “household” 
has  the  same  meaning  as  “handicapped 
fawAly"  except  that  unrelated 
handicapped  individuals  sharing  a  unit 
(other  than  a  handicapped  person  living 
with  another  person  who  is  essential  to 
the  handicapped  person’s  well-being) 
are  counted  as  separate  households.  For 
independent  living  complexes  for 
handicapped  families  in  the 
developmental  disability  or  physically 
handicapped  occupancy  categories, 
units  with  three  or  more  bedrooms  may 
only  be  developed  to  serve  handicapped 
families  of  one  or  two  parents  with 
children. 

(b)  Additional  limitations.  Based  on 
the  amount  of  loan  authority 
appropriated  for  a  Hscal  year,  HUD  may 
have  imposed  additional  limitations  on 
the  number  of  units  or  residents  that 
may  be  proposed  imder  an  application 
for  Section  202  loan  fund  reservation,  as 
published  in  the  annual  notice  of 
funding  availability  or  the  invitation  for 
Section  202  fund  reservation. 

(c)  Exemptions.  On  a  case-by-case 
basis,  HUD  may  approve  independent 
living  complexes  that  do  not  comply 
with  the  project  size  limitations 
prescribed  in  paragraphs  (a)(2),  (a)(3),  or 
(b)  of  this  section.  HUD  may  approve 
such  projects  if  the  Sponsor 
demonstrates; 

(1)  The  increased  number  of  units  is 
necessary  for  the  economic  feasibility  of 
the  project; 

(2j  A  project  of  the  size  proposed  is 
compatible  with  other  residential 
development  and  the  population 
density  of  the  area  in  which  the  project 
is  to  be  located; 

(3)  A  project  of  the  size  proposed  can 
be  success^lly  integrated  into  the 
community;  and 

(4)  A  project  of  the  size  proposed  is 
marketable  in  the  community. 

§  891 .670  Cost  containment  and  modest 
design  standards. 

(a)  Restrictions  on  amenities.  Projects 
must  be  modest  in  design.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  amenities  must  be  limited  to 
those  amenities,  as  determined  by  HUD, 
that  are  generally  provided  in 
unassisted  decent,  safe,  and  sanitary 
housing  for  low-income  families  in  the 
market  area.  Amenities  not  eligible  for 
HUD  funding  include  balconies, 
atriums,  decks,  bowling  alleys, 
swimming  pools,  saunas,  and  jacuzzis. 
Dishwashers,  trash  compactors,  and 
washers  and  dryers  in  individual  units 
will  not  be  funded  in  independent 
living  complexes.  The  use  of  durable 


materials  to  control  or  reduce 
maintenance,  repair,  and  replacement 
costs  is  not  an  excess  amenity. 

(b)  Unit  sizes.  For  independent  living 
complexes,  HUD  will  establish 
limitations  on  the  size  of  units  and 
number  of  bathrooms,  based  on  the 
number  of  bedrooms  that  are  in  the  unit. 

(c)  Special  spaces  and 
accommcdatfons.  (1)  The  costs  of 
construction  of  special  spaces  and 
accommodations  may  not  exceed  10 
percent  of  the  total  cost  of  construction, 
except  as  provided  in  paragraph  (d)  of 
this  section.  Special  spaces  and 
accommodations  include  multipurpose 
rooms,  game  rooms,  libraries,  lounges, 
and,  in  independent  living  complexes, 
central  kitchens  and  dining  rooms. 

(2)  Special  spaces  and 
accommodations  exclude  offices,  halls, 
mechanical  rooms,  laundry  rooms,  and 
parking  areas;  dwelling  units  and 
lobbies  in  independent  living 
complexes;  and  bedrooms,  living  rooms, 
dining  and  kitchen  areas,  shared 
bathrooms,  and  resident  staff  dwelling 
units  in  group  homes. 

(d)  Exceptions.  HUD  may  approve  a 
project  that  does  not  comply  with  the 
cost  containment  and  modest  design 
standards  of  paragraphs  (a)  through  (c) 
of  this  section  if: 

(1)  The  Sponsor  demonstrates  a 
willingness  and  ability  to  contribute  the 
incremental  development  cost  and 
continuing  operating  costs  associated 
with  the  additional  amenities  or  design 
features;  or 

(2)  The  proposed  project  involves 
substantial  rehabilitation  or  acquisition 
with  or  without  moderate  rehabilitation, 
the  additional  amenities  or  design 
features  were  incorporated  into  the 
existing  structure  before  the  submission 
of  the  application,  and  the  total 
development  cost  of  the  project  with  the 
additional  amenities  or  design  features 
does  not  exceed  the  cost  limits. 

§  891 .675  Prohibited  faciiities. 

The  requirements  for  prohibited 
facilities  for  202/162  projects  are 
provided  in  §  891.315,  except  that 
Section  202/162  projects  may  not 
include  commercial  spaces. 

§  891 .680  Site  artd  neighborhood 
standards. 

The  general  requirements  for  site  and 
neighborhood  standards  for  202/162 
projects  are  provided  in  §§  891.125  and 
891.320.  In  addition  to  the  requirements 
in  §§  891.125  and  891.320,  the  following 
requirements  apply  to  202/162  projects: 

(a)  The  site  must  promote  greater 
choice  of  housing  opportunities  and 
avoid  undue  concentration  of  assisted 
persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 


(b)  Projects  must  be  located  in 
neighborhoods  where  other  family 
housing  is  located.  Except  as  provided 
below,  projects  may  not  be  located 
adjacent  to  the  following  facilities,  or  in 
areas  where  such  facilities  are 
concentrated:  schools  or  day  care 
centers  for  handicapped  persons, 
workshops,  medical  facilities,  or  other 
housing  primarily  serving  handicapped 
persons.  Projects  may  be  located 
adjacent  to  other  housing  primarily 
serving  handicapped  persons  if  the 
projects  together  do  not  exceed  the 
project  size  limitations  under 
§  891.665(a). 

§891.685  Prohibited  relationships. 

The  requirements  for  prohibited 
relationships  for  202/162  projects  are 
provided  in  §  891.130. 

§  891 .690  Other  Federal  requirements. 

In  addition  to  the  Federal 
requirements  set  forth  in  24  CFR  part  5, 
other  Federal  requirements  for  the  202/ 
162  projects  are  provided  in  §§891.155 
and  891.325. 

§  891.695  Operating  cost  standards. 

The  requirements  for  the  operating 
cost  standards  are  provided  in 
§891.150. 

§891.700  Prepayment  of  loans. 

(a)  Prepayment  prohibition.  The 
prepayment  (whether  in  whole  or  in 
part)  or  the  assignment  or  transfer  of 
physical  and  financial  assets  of  any 
Section  202  project  is  prohibited,  unless 
the  Assistant  Secretary  gives  prior 
written  approval. 

(b)  HUD-approved  prepayment. 
Approval  for  prepayment  or  transfer 
will  not  be  granted  unless  HUD 
determines  that  the  prepayment  or 
transfer  of  the  loan  is  a  part  of  a 
transaction  that  will  ensure  the 
continued  operation  of  the  project  until 
the  original  maturity  date  of  the  loan  in 
a  manner  that  will  provide  rental 
housing  for  the  handicapped  families  on 
terms  at  least  as  advantageous  to 
existing  and  future  tenants  as  the  terms 
required  by  the  original  Section  202 
loan  agreement  and  any  other  loan 
agreements  entered  into  under  other 
provisions  of  law. 

§  891 .705  Project  assistance  contract 

(a)  Project  assistance  contract  (PACJ. 
The  PAG  sets  forth  rights  and  duties  of 
the  Borrower  and  HUD  with  respect  to 
the  project  and  the  project  assistance 
payments. 

(b)  PAC  execution.  (1)  Upon 
satisfactory  completion  of  the  project, 
the  Borrower  and  HUD  shall  execute  the 
PAC  on  the  form  prescribed  by  HUD. 
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(2)  The  effective  date  of  the  PAC  may 
be  earlier  than  the  date  of  execution,  but 
no  earlier  than  the  date  of  HUD’s 
issuance  of  the  permission  to  occupy. 

(3)  If  the  project  is  completed  in 
stages,  the  procedures  of  paragraph  (b) 
of  this  section  shall  apply  to  each  stage. 

(c)  Project  assistance  payments  to 
owners  under  the  PAC.  The  project 
assistance  payments  made  under  the 
PAC  are: 

(1)  Payments  to  the  Borrower  to  assist 
eligible  families  leasing  assisted  units. 
The  amount  of  the  project  assistance 
payment  made  to  the  Borrower  for  an 
assisted  unit  (or  residential  space  in  a 
group  home)  that  is  leased  to  an  eligible 
family  is  equal  to  the  difference  between 
the  contract  rent  for  the  unit  (or  pro  rata 
share  of  the  contract  rent  in  a  group 
home)  and  the  tenant  rent  payable  by 
the  family. 

(2)  Payments  to  the  Borrower  for 
vacant  assisted  units  (“vacancy 
payments”).  The  amount  of  and 
conditions  for  vacancy  payments  are 
described  in  §  891.790.  HUD  makes  the 
project  assistance  payments  monthly 
upon  proper  requisition  by  the 
Borrower,  except  pa)rments  for 
vacancies  of  more  than  60  days,  which 
HUD  makes  semiannually  upon 
requisition  by  the  Borrower. 

(d)  Payment  of  utility  reimbursement. 
If  applicable,  a  utility  reimbursement 
will  be  paid  to  a  family  occupying  an 
assisted  unit  in  an  independent  living 
complex  as  an  additional  project 
assistance  payment.  The  PAC  will 
provide  that  the  Borrower  will  make 
this  payment  on  behalf  of  HUD.  Fxmds 
will  be  paid  to  the  Borrower  in  trust 
solely  for  the  purpose  of  making  the 
additional  payment.  The  Borrower  may 
pay  the  utility  reimbursement  jointly  to 
the  family  and  the  utility  company,  or, 
if  the  family  and  utility  company 
consent,  directly  to  the  utility  company. 

§891.710  Term  of  PAC. 

The  term  of  the  PAC  shall  be  20  years. 
If  the  project  is  completed  in  stages,  the 
term  of  the  PAC  for  each  stage  shall  be 
20  years.  The  term  of  the  PAC  for  stages 
of  a  project  shall  not  exceed  22  years. 

§  891 .71 5  Maximum  annual  commitment 
and  project  account 

(a)  Maximum  annual  commitment. 
The  maximum  annual  amount  that  may 
be  committed  under  the  PAC  is  the  total 
of  the  initial  contract  rents  and  utility 
allowances  for  all  assisted  units  in  the 
project. 

(b)  Project  account.  (1)  HUD  will 
establish  and  maintain  a  specifically 
identified  and  segregated  project 
account  for  each  project.  The  project 
account  will  be  established  out  of  the 


amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 
actually  paid  out  under  the  PAC  each 
year.  HUD  will  make  payments  from 
this  account  for  project  assistance 
payments  as  needed  to  cover  increases 
in  contract  rents  or  decreases  in  tenant 
income  and  other  payments  for  costs 
specifically  approved  by  the  Secretary. 

(2)  If  the  HUD-approved  estimate  of 
required  annual  payments  under  the 
PAC  for  a  fiscal  year  exceeds  tlje 
maximum  annual  commitnient  for  that 
fiscal  year  plus  the  current  balance  in 
the  project  account,  HUD  will,  within  a 
reasonable  time,  take  such  steps 
authorized  by  section  202(h)(4)(A)  of  the 
Housing  Act  of  1959,  as  may  be 
necessary,  to  assure  that  payments 
under  the  PAC  will  be  adequate  to  cover 
increases  in  contract  rents  and  decreases 
in  tenant  income. 

§  891 .720  Leasing  to  elig'ble  families. 

(a)  Availability  of  assisted  units  for 
occupancy  by  eligible  families.  During 
the  term  of  the  PAC,  a  Borrower  shall 
make  all  units  (or  residential  spaces  in 
a  group  home)  available  for  eligible 
families.  For  purposes  of  this  section, 
making  units  or  residential  spaces 
available  for  occupancy  by  eligible 
families  means  that  the  Borrow'er: 

(1)  Is  conducting  marketing  in 
accordance  with  §  891.740(a); 

(2)  Has  leased  or  is  making  good  faith 
efibrts  to  lease  the  vmits  or  residential 
spaces  to  eligible  and  otherwise 
acceptable  families,  including  taking  all 
feasible  actions  to  fill  vacancies  by 
renting  to  such  families;  and  (3)  Has  not 
rejected  any  such  applicant  family 
except  for  reasons  acceptable  to  HUD.  If 
the  Borrower  is  temporarily  unable  to 
lease  all  units  or  residential  spaces  to 
eligible  families,  one  or  more  units  or 
residential  spaces  may,  writh  the  prior 
approval  of  HUD,  be  leased  to  otherwise 
eligible  families  that  do  not  meet  the 
income  requirements  of  part  813  of  this 
chapter,  as  modified  by  §  891.505. 
Failure  on  the  part  of  the  Borrower  to 
comply  with  these  requirements  is  a 
violation  of  the  PAC  and  grounds  for  all 
available  legal  remedies,  including  an 
action  for  specific  performance  of  the 
PAC,  suspension  or  debarment  from 
HUD  programs,  and  reduction  of  the 
number  of  units  (or  in  the  case  of  gioup 
homes,  reduction  of  the  number  of 
residential  spaces)  under  the  PAC  as  set 
forth  in  paragraph  (b)  of  this  section. 

(b)  Reduction  of  number  of  units 
covered  by  the  PAC.  HUD  may  reduce 
the  number  of  units  (or  in  the  case  of 
group  homes,  the  number  of  residential 
spaces)  covered  by  the  PAC  to  the 
number  of  units  or  residential  spaces 


available  for  occupancy  by  eligible 
families  if: 

(1 )  The  Borrower  fails  to  comply  with 
the  requirements  of  paragraph  (a)  of  this 
section;  or 

(2)  Notwithstanding  any  prior 
approval  by  HUD,  Hlfe  determines  that 
the  inability  to  lease  units  or  residential 
spaces  to  eligible  families  is  not  a 
temporary  problem. 

(c)  Restoration.  HUD  will  agiee  to  an 
amendment  of  the  PAC  to  provide  for 
subsequent  restoration  of  any  reduction 
made  under  paragraph  (b)  of  this  section 
if: 

(1)  HUD  determines  that  the 
restoration  is  justified  by  demand; 

(2)  T  he  Borrower  otherwise  has  a 
record  of  compliance  with  the 
Borrow'er’s  obligations  under  the  PAC; 
and 

(3)  Contract  and  budget  authority  is 
available. 

(d)  Occupancy  by  families  that  are  not 
handicapped.  HUD  may  relieve  the 
Borrower  of  the  requirement  that  all 
units  in  the  project  (or  residential 
spaces  in  a  group  home)  must  be  leased 
to  handicapped  families  if: 

(1)  The  Borrower  has  made  reasonable 
efforts  to  lease  to  eligible  families; 

(2)  The  Borrower  has  been  granted 
HUD  approval  under  paragraph  (a)  of 
this  section;  and 

(3)  The  Borrower  is  temporarily 
unable  to  achieve  or  maintain  a  level  of 
oc:cupancy  sufficient  to  prevent 
financial  default  and  foreclosure  under 
the  Section  202  loan  documents.  HUD 
approval  under  this  paragraph  will  be  of 
limited  duration.  HUD  may  impose 
terms  and  conditions  to  this  approval 
that  are  consistent  with  program 
objectives  and  necessary  to  protect  its 
interest  in  the  Section  202  loan. 

§  891.725  PAC  administration. 

HUD  is  responsible  for  the 
administration  of  the  PAC. 

§  891 .730  Default  by  Borrower. 

(a)  PAC  provisions.  The  PAC  will 
provide: 

(1)  That  if  HUD  determines  that  the 
Borrower  is  in  default  under  the  PAC, 
HUD  will  notify  the  Borrower  of  the 
actions  required  to  be  taken  to  cure  the 
default  and  of  the  remedies  to  be 
applied  by  HUD,  including  an  action  for 
specific  performance  under  the  PAC, 
reduction  or  suspension  of  project 
assistance  payment  and  recovery  of 
overpaj'ments,  as  appropriate;  and 

(2)  That  if  tlie  Borrower  fails  to  cure 

the  default,  HUD  has  the  right  to 
terminate  the  PAC  or  to  take  other  / 
corrective  action.  ( 

(b)  Loan  provisions.  Additional 
provisions  governing  default  under  the 
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Section  202  loan  are  included  in  the 
regulatory  agreement  and  other  loan 
documents. 

§  891 .735  Notice  upon  PAC  expiration. 

The  PAC  will  provide  that  the 
Borrower  will,  at  least  90  days  before 
the  end  of  the  PAC  contract  term,  notify 
each  family  occupying  an  assisted  unit 
(or  residential  space  in  a  group  home) 
of  any  increase  in  the  amount  the  family 
will  be  required  to  pay  as  rent  as  a  result 
of  the  expiration.  The  notice  of 
expiration  will  contain  such 
information  and  will  be  served  in  such 
manner  as  HUD  may  prescribe. 

§  891.740  Responsibilities  of  Borrower. 

(a)  Marketing.  (1)  The  Borrower  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  for  occupancy  of  the  group 
home  or  the  anticipated  date  of 
availability  of  the  first  unit  in  an 
independent  living  complex.  Market 
activities  shall  include  the  provision  of 
notices  of  the  availability  of  housing 
under  the  program  to  operators  of 
temporary  housing  for  the  homeless  in 
the  same  housing  market. 

(2)  Marketing  must  be  done  in 
accordance  with  the  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  fair  housing  and  equal 
opportunity  requirements.  The  purpose 
of  the  plan  and  requirements  is  to 
achieve  a  condition  in  which  eligible 
families  of  similar  income  levels  in  the 
same  housing  market  have  a  like  range 
of  housing  choices  available  to  them 
regardless  of  their  race,  color,  creed, 
religion,  sex,  or  national  origin. 

(3)  At  the  time  of  PAC  execution,  the 
Borrower  must  submit  to  HUD  a  list  of 
leased  and  unleased  assisted  units  (or  in 
the  case  of  a  group  home,  leased  and 
unleased  residential  spaces)  with  a 
justihcation  for  the  unleased  units  or 
residential  spaces,  in  order  to  qualify  for 
vacancy  payments  for  the  unleased 
units  or  residential  spaces. 

(b)  Management  and  maintenance. 
The  responsibilities  of  the  Borrower 
with  regard  to  management  and 
maintenance  are  provided  in 

§  891.600(b). 

(c)  Contracting  for  services.  The 
responsibilities  of  the  Borrower  with 
regard  to  contracting  for  services  are 
provided  in  §  891.600(c). 

(d)  Submission  of  financial  and 
operating  statements.  The 
responsibilities  of  the  Borrower  with 
regard  to  the  submission  of  Hnancial 
and  operating  statements  are  provided 
in  §  891.600(d). 

(e)  Use  of  project  funds.  The 
responsibilities  of  the  Borrower  with 


regard  to  the  use  of  project  funds  are 
provided  in  §  891.600(e). 

(f)  Reports.  The  responsibilities  of  the 
Borrower  with  regard  to  reports  are 
provided  in  §  891.600(f). 

§  891.745  Replacement  reserve. 

The  general  requirements  for  the 
replacement  reserve  are  provided  in 
§  891.605.  For  projects  funded  under 
§§  891.655  through  891.790,  the  amount 
of  the  deposits  for  the  initial  year  of 
operation  shall  be  an  amount  equal  to 
0.6  percent  of  the  cost  of  the  total 
structures  (for  new  construction 
projects),  0.4  percent  of  the  cost  of  the 
initial  mortgage  amount  (for  all  other 
projects),  or  such  higher  rate  as  required 
by  HUD.  For  the  purposes  of  this 
section,  total  structures  include  main 
buildings,  accessory  buildings,  garages, 
and  other  buildings.  The  amount  of  the 
deposits  will  be  adjusted  each  year  by 
the  amount  of  the  annual  adjustment 
factor  as  described  in  part  888  of  this 
chapter. 

§  891 .750  Selection  and  admission  of 
tenants. 

(a)  Application  for  admission.  The 
Borrower  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD.  Applicant  families 
applying  for  assisted  units  (or 
residential  spaces  in  a  group  home) 
must  complete  a  certiflcation  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  families  must 
meet  the  disclosure  and  verihcation 
requirements  for  Social  Security 
Numbers,  and  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  5,  subpart  B. 
Both  the  Borrower  and  the  applicant 
family  must  complete  and  sign  the 
application  for  admission.  On  request, 
the  Borrower  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  Borrower  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  families.  To  be 
eligible  for  admission,  an  applicant 
family  must  be  a  handicapped  family  (as 
detined  in  §891.505);  meet  any  project 
occupancy  requirements  approved  by 
HUD;  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  5,  subpart  B;  and  be  a  low- 
income  family,  as  defined  in  §  813.102 
of  this  chapter  (as  modified  by 
§891.505).  Under  certain  circumstances, 
HUD  may  permit  the  leasing  of  units  (or 
residential  space  in  a  group  home)  to 
ineligible  families  under  §  891.720. 


(1)  Local  residency  requirements  are 
prohibited.  Local  residency  preferences 
may  be  applied  in  selecting  tenants  only 
to  the  extent  that  they  are  not 
inconsistent  with  affirmative  fair 
housing  marketing  objectives  and  the 
Borrower’s  HUD-approved  affirmative 
fair  housing  marketing  plan.  Preferences 
may  not  be  based  on  the  length  of  time 
the  applicant  has  resided  in  the 
jurisdiction.  With  respect  to  any 
residency  preference,  persons  expected 
to  reside  in  the  community  as  a  result 
of  current  or  planned  employment  will 
be  treated  as  residents. 

(2)  If  the  Borrower  determines  that  the 
family  is  eligible  and  is  otherwise 
acceptable  and  units  (or  residential 
spaces  in  a  group  home)  are  available, 
the  Borrower  will  assign  the  family  a 
unit  or  residential  space  in  a  group 
home.  If  the  family  will  occupy  an 
assisted  unit  the  Borrower  will  assign 
the  family  a  unit  of  the  appropriate  size 
in  accordance  with  HUD  standards.  If 
no  suitable  unit  (or  residential  space  in 
a  group  home)  is  available,  the  Borrower 
will  place  the  family  on  a  waiting  list 
for  the  project  and  notify  the  family 
when  a  suitable  unit  or  residential  space 
may  become  available.  If  the  waiting  list 
is  so  long  that  the  applicant  would  not 
be  likely  to  be  admitted  within  the  next 
12  months,  the  Borrower  may  advise  the 
applicant  that  no  additional 
applications  for  admission  are  being 
considered  for  that  reason. 

(3)  If  the  Borrower  determines  that  an 
applicant  is  ineligible  for  admission  or 
the  Borrower  is  not  selecting  the 
applicant  for  other  reasons,  the 
Borrower  will  promptly  notify  the 
applicant  in  writing  of  the 
determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  a  right  to  request  a  meeting  to 
review  the  rejection,  in  accordance  with 
HUD  requirements.  The  review,  if 
requested,  may  not  be  conducted  by  the 
member  of  the  Borrower’s  staff  who 
made  the  initial  decision  to  reject  the 
applicant.  The  applicant  may  also 
exercise  other  rights  if  the  applicant 
believes  the  applicant  is  being 
discriminated  against  on  the  basis  of 
race,  color,  creed,  religion,  sex, 
handicap,  or  national  origin. 

(4)  Records  on  applicants  and 
approved  eligible  families,  which 
provide  racial,  ethnic,  gender  and  place 
of  previous  residency  data  required  by 
HUD,  must  be  maintained  and  retain^ 
for  three  years. 

(c)  Reexamination  of  family  income 
and  composition  (1)  Regular 
reexaminations.  If  the  family  occupies 
an  assisted  unit  (or  residential  space  in 
a  group  home),  the  Borrower  must 
reexamine  the  income  and  composition 
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of  the  family  at  least  every  12  months. 
Upon  verification  of  the  information, 
the  Borrower  shall  make  appropriate 
adjustments  in  the  total  tenant  payment 
in  accordance  with  part  813  of  this 
chapter,  as  modified  by  §  891.505,  and 
determine  whether  the  family’s  unit  size 
is  still  appropriate.  The  Borrower  must 
adjust  tenant  rent  and  the  project 
assistance  payment  and  must  carry  out 
any  imit  transfer  in  accordance  with 
HUD  standards.  At  the  time  of  the 
annual  reexamination  of  family  income 
and  composition,  the  Borrower  must 
require  the  family  to  meet  the  disclosvue 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  5,  subpart  B. 

(2)  Interim  reexamination.  If  the 
family  occupies  an  assisted  unit  (or 
residential  space  in  a  group  home)  the 
family  must  comply  with  provisions  in 
the  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  Borrower 
receives  information  concerning  a 
change  in  the  family’s  income  or  other 
circumstances  between  f^gularly 
scheduled  reexaminations,  the  Borrower 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  Any  change  in  the  family’s 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  total 
tenant  payment,  tenant  rent,  and  project 
assistance  payment  must  be  verihed. 

(3)  Continuation  of  project  assistance 
payment,  (i)  A  family  occupying  an 
assisted  unit  (or  residential  space  in  a 
group  home)  shall  remain  eligible  for 
project  assistance  payment  until  the 
total  tenant  pajrment  equals  or  exceeds 
the  gross  rent  (or  a  pro  rata  share  of  the 
gross  rent  in  a  group  home).  The 
termination  of  subsidy  eligibility  will 
not  aflect  the  family’s  other  rights  under 
its  lease.  Project  assistance  payment 
may  be  resumed  if,  as  a  result  of 
changes  in  income,  rent,  or  other 
relevant  circumstances  during  the  term 
of  the  PAG,  the  family  meets  the  income 
eligibility  requirements  of  part  813  of 
this  chapter  (as  modihed  in  §  891.505) 
and  project  assistance  is  available  for 
the  unit  or  residential  space  under  the 
terms  of  the  PAG.  The  family  will  not 
be  required  to  establish  its  eligibility  for 
admission  to  the  project  imder  the 
remaining  requirements  of  paragraph  (b) 
of  this  section. 

(ii)  A  family’s  eligibility  for  project 
assistance  payment  may  also  be 
terminated  in  accordance  with  HUD 
requirements  for  such  reasons  as  failmre 
to  submit  requested  verification 
information,  including  failure  to  meet 
the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  or  failure  to  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 


and  claim  information  from  State  Wage 
Information  Gollection  Agencies,  as 
provided  by  24  GFR  part  5,  subpart  B. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0204  and 
2505-0267.) 

§  891 .755  Obligations  of  the  family. 

The  obligations  of  the  family  are 
provided  in  §  891.415. 

§  881 .760  Overcrowded  and 
underoccupied  units. 

The  requirements  for  overcrowded 
and  underoccupied  units  are  provided 
in  §  891.620. 

§  891 .765  Lease  requirements. 

The  lease  requirements  are  provided 
in  §  891.425. 

§  891 .770  Termination  of  tenancy  and 
modification  of  lease.  ^ 

The  provisions  of  part  247  of  this  title 
apply  to  all  decisions  by  a  Borrower  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  family  residing  in  a  unit  (or 
residential  space  in  a  group  home). 

§  891 .775  Security  deposits. 

The  general  requirements  for  security 
deposits  on  assisted  units  are  provided 
in  §  891.435.  For  purposes  of  subpart  E 
of  this  part,  the  additional  requirements 
in  §  891.635  apply. 

§  891 .780  Adjustment  of  rents. 

(a)  Contract  rents.  HUD  will  calculate 
contract  rent  adjustments  based  on  the 
sirni  of  the  project’s  operating  costs  and 
debt  service  (as  calculated  by  HUD), 
with  adjustments  for  vacancies,  the 
project’s  nonrental  income,  and  other 
factors  that  HUD  deems  appropriate. 

The  calculation  will  be  made  on  the 
basis  of  information  provided  by  the 
Borrower  on  a  form  prescribed  by  HUD. 

(b)  Rent  for  unassisted  units.  The  rent 
payable  by  families  occupying  units  or 
residential  spaces  that  are  not  assisted 
under  the  PAG  shall  be  equal  to  the 
contract  rent  computed  under  paragraph 
(a)  of  this  section. 

§  891 .785  Adjustment  of  utility  allowances. 

In  connection  with  adjustments  of 
contract  rents  as  provided  in 
§  891.780(a),  the  requirements  for  the 
adjustment  of  utility  allowances 
provided  in  §  891.440  apply. 

§  891 .790  Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  PAG  will  not  be  made  unless  the 
conditions  for  receipt  of  these  project 
assistance  payments  set  forth  in  this 
section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
unit  (or  residential  sfiace  in  a  group 


home)  that  is  not  leased  as  of  the 
effective  date  of  the  PAG,  the  Borrower 
is  entitled  to  vacancy  payments  in  the 
amount  of  80  percent  of  the  contract 
rent  (or  pro  rata  share  of  the  contract 
rent  for  a  group  home)  for  the  first  60 
days  of  vacancy,  if  the  Borrower: 

(1)  Gomplied  with  §  891.740; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  family  vacates  an  assisted  unit 
(or  residential  space  in  a  group  home) 
the  Borrower  is  entitled  to  vacancy 
payments  in  the  amount  of  80  percent 
of  the  contract  rent  (or  pro  rata  share  of 
the  contract  rent  in  a  group  home)  for 
the  first  60  days  of  vacancy  if  the 
Borrower: 

(1)  Gertifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the  PAG, 
or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  immediately  upon  learning 
of  the  vacancy  or  prospective  vacancy; 

(3)  Has  fiilnllea  and  continues  to 
fulfill  the  requirements  specified  in 
§  891.740(a)(2)  and  (3),  and  in 
paragraphs  (b)(2)  and  (3)  of  this  section; 
and 

(4)  For  any  vacancy  resulting  firom  the 
Borrower’s  eviction  of  an  eligible 
family,  certifies  that  it  has  complied 
with  §891.770. 

(d)  Vacancies  for  longer  than  60  days. 
If  an  assisted  unit  (or  residential  space 
in  a  group  home)  continues  to  be  vacant 
after  the  60-day  period  specified  in 
paragraph  (b)  or  (c)  of  this  section,  HUD 
may  approve  additional  vacancy 
pa)anents  for  60-day  periods  up  to  a 
total  of  12  months  in  an  amount  equal 
to  the  principal  and  interest  payments 
required  to  amortize  that  portion  of  the 
debt  service  attributable  to  the  vacant 
unit  (or,  in  the  case  of  group  homes,  the 
residential  space).  Such  payments  may 
be  approved  if: 

(1)  The  unit  was  in  decent,  safe,  and 
sanitary  condition  during  the  vacancy 
period  for  which  payment  is  claimed; 

(2)  The  Borrower  has  fulfilled  and 
continues  to  fulfill  the  requirements 
specified  in  paragraph  (b)  or  (c)  of  this 
section,  as  appropriate;  and 

(3)  The  Borrower  has  demonstrated  to 
the  satisfaction  of  HUD  that: 

(i)  For  the  period  of  vacancy,  the 
project  is  not  providing  the  Borrower 
with  revenues  at  least  equal  to  project 
expenses  (exclusive  of  depreciation)  and 
the  amount  of  payments  requested  is  not 
more  than  the  portion  of  the  deficiency 
attributable  to  the  vacant  unit  (or 
residential  space  in  a  group  home);  and 
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(ii)  The  project  can  achieve  financial 
soimdness  within  a  reasonable  time. 

[e]  Prohibition  of  double 
compensation  for  vacancies.  If  the 
Borrower  collects  payments  for 
vacancies  from  other  sources  (tenant 
rent,  security  deposits,  payments  under 
§  891, 435(c),  or  governmental  payments 
under  other  programs),  the  Borrower 
shall  not  he  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
fi’om  other  sources  plus  the  vacancy 
payment  exceed  contract  rent. 

Dated;  March  7, 1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing  Federal 
Housing  Commissioner. 

[FR  Doc.  96-6312  Filed  3-21-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101S-AD69 

Migratory  Bird  Hunting;  Proposed 
1996-1997  Migratory  Game  Bird 
Hunting  Reguiations  (Preiiminary)  With 
Requests  for  Indian  Tribai  Proposais 
AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposes  to  establish  annual  hunting 
regulations  for  certain  migratory  game 
birds.  The  Service  also  requests 
proposals  from  Indian  tribes  that  wish 
to  establish  special  migratory  bird 
hunting  regulations.  These  regulations 
will  permit  the  taking  of  the  designated 
species  during  the  1996-97  season.  The 
Service  annually  prescribes  outside 
limits  (fi-ameworlM)  within  which  States 
may  select  hunting  seasons.  The  Service 
has  also  employed  guidelines  to 
establish  special  migratory  bird  himting 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  These 
seasons  provide  hunting  opportimities 
for  recreation  and  sustenance;  aid 
Federal,  State,  and  tribal  governments  in 
the  management  of  migratory  game 
birds;  and  are  designed  to  permit 
harvests  at  levels  compatible  with 
migratory  bird  population.status  and 
habitat  conditions. 

DATES:  Tribal  proposals  and  related 
comments  should  be  submitted  by  }ime 

3. 1996.  The  comment  period  for 
proposed  early-season  frameworks  will 
end  on  July  25, 1996;  and  for  proposed 
lat  e-season  frameworks  on  September  3, 
1996.  The  public  hearing  for  early- 
season  frameworks  will  be  held  on  June 

27. 1996,  at  9  a.m.  The  public  hearing 
for  late-season  frameworks  will  be  held 
on  August  2, 1996,  at  9  a.m. 

ADDRESSES:  Both  public  hearings  will  be 
held  in  the  Auditorium,  Department  of 
the  Interior  Building,  1849  C  Street 
NW.,  Washington,  DC.  Written 
comments  on  the  proposals  and  notice 
of  intention  to  testify  at  either  hearing 
may  be  mailed  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634 — ^ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Ron  W. 
Kokel  at:  Office  of  Migratory  Bird 


Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  For 
administrative  purposes,  this  document 
consolidates  the  notice  of  intent  and 
request  for  tribal  proposals  with  the 
preliminary  proposals  for  the  annual 
regulations-development  process.  The 
remaining  proposed  and  final 
rulemaking  documents  will  be 
published  separately.  For  inquiries  on 
tribal  guidelines  and  proposals,  please 
contact  the  following  personnel. 

— Region  1  -  Brad  Bortner,  U.S.  Fish  and 
Wildlife  Service,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232- 
4181;  (503)  231-6164. 

— Region  2  -  Jeff  Haskins,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103; 

(505) 248-7885. 

— Region  3  -  Steve  Wilds,  U.S.  Fish  and 
Wildlife  Service,  Federal  Building, 

One  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056;  (612)  725- 
3313. 

— Region  4  -  Frank  Bowers,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta, 

Georgia  30345;  (404)  679-4000. 

— Region  5  -  George  Haas,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  (413)  253-8576. 

— Region  6  -  John  Comely,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225;  (303)  236-8145. 

— Region  7  -  Robert  Leedy,  U.S.  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503;  (907) 
786-3423. 

Notice  of  Intent  to  Establish  Open 
Seasons 

This  notice  announces  the  intention 
of  the  Director,  U.S.  Fish  and  Wildlife 
Service,  to  establish  open  hunting 
seasons  and  daily  bag  and  possession 
limits  for  certain  designated  groups  or 
species  of  migratory  game  birds  for 
1996-1997  in  the  contiguous  United 
States,  Alaska,  Hawaii,  Puerto  Rico,  and 
the  Virgin  Islands,  under  §§  20.101 
through  20.107,  20.109,  and  20.110  of 
subpart  K  of  50  CFR  part  20. 

“Migratory  game  birds”  are  those  bird 
species  so  designated  in  conventions 
between  the  United  States  and  several 
foreign  nations  for  tlie  protection  and 
management  of  these  birds.  All  other 
birds  designated  as  migratory  (under 
10.13  of  Subpart  B  of  50  CFR  Part  10) 
in  the  aforementioned  conventions  may 
not  be  hunted.  For  the  1996-97  hunting 
season,  regulations  will  be  proposed  for 
certain  designated  members  of  the  avian 


families  Anatidae  (ducks,  geese,  and 
swans);  Columbidae  (doves  and 
pigeons);  Gruidae  (cranes);  Rallidae 
(rails,  coots,  moorhens,  and  gallinules); 
and  Scolopacidae  (woodcock  and 
snipe).  These  proposals  are  described 
under  Proposed  1996-97  Migratory 
Game  Bird  Hunting  Regulations 
(Preliminary)  in  this  document. 
Definitions  of  waterfowl  fly  ways  and 
mourning  dove  management  units,  as 
well  as  a  description  of  the  data  used  in 
and  the  factors  affecting  the  regulatory 
process,  were  published  in  the  March 
14, 1990,  Federal  Register  (55  FR  9618). 
Regulatory  Schedule  for  1996-1997 

This  is  the  first  in  a  series  of  proposed 
and  final  rulemaking  documents  for 
migratory  game  bird  hunting 
regulations.  Proposals  relating  to  the 
harvest  of  migratory  game  birds  that 
may  be  initiated  after  publication  of  this 
proposed  rulemaking  will  be  made 
available  for  public  review  in 
supplemental  proposed  rulemakings  to 
be  published  in  the  Federal  Register. 
Also,  additional  supplemental  proposals 
will  be  published  for  public  comment  in 
the  Federal  Register  as  population, 
habitat,  harvest,  and  other  information 
become  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
it  is  anticipated  that  comment  periods 
on  some  proposals  will  necessarily  be 
abbreviated.  Special  circumstances  that 
limit  the  amount  of  time  which  the 
Service  can  allow  for  public  comment 
are  involved  in  the  establishment  of 
these  regulations.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  one  hand,  to 
establish  final  rules  at  a  time  early 
enough  in  the  summer  to  allow  resource 
agencies  to  select  and  publish  season 
dates  and  bag  limits  prior  to  the  hunting 
seasons  and,  on  the  other  hand,  the  lack 
of  current  data  on  the  status  of  most 
migratory  game  birds  until  later  in  the 
summer. 

Because  the  process  is  strongly 
influenced  by,  the  times  when 
information  is  available  for 
consideration,  the  overall  regulations 
process  is  divided  into  two  segments. 
Ecirly  seasons  are  those  seasons  that 
generally  open  prior  to  October  1,  and 
include  seasons  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  opening  in  the 
remainder  of  the  United  States  about 
October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1996-1997 
regulatory  cycle  relating  to  public 
hearings  and  Federal  Register 
notifications  are  illustrated  in  the 
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accompanying  diagram.  Dates  shown 
relative  to  publication  of  Federal 
Register  documents  are  target  dates. 

Sections  of  this  and  subsequent 
documents  which  outline  hunting 
frameworks  and  guidelines  are 
organized  under  numbered  headings. 
These  headings  are: 

1.  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White-fronted  Geese 

6.  Brant 

7.  Snow  and  Ross’s  (Light)  Geese 

8.  Swans 

9.  Sandhill  Cranes 

10.  Coots 

11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  White-winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
documents  will  refer  only  to  numbered 
items  requiring  attention.  Therefore, 
items  requiring  no  attention  will  be 
omitted  and  the  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Public  Hearings 

Two  public  hearings  pertaining  to 
1996-1997  migratory  game  bird  hunting 
regulations  are  scheduled.  Both  hearings 
will  be  conducted  in  accordance  with 
455  DM  1  of  the  Departmental  Manual. 
On  June  27,  a  public  hearing  will  be 
held  at  9  a.m.  in  the  Auditorium  of  the 
Department  of  the  Interior  Building, 

1849  C  Street  NW.,  Washington,  DC. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  of  migratory  shore 
and  upland  game  birds.  Proposed 
hunting  regulations  will  be  discussed 
for  these  species  plus  regulations  for 
migratory  game  birds  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands; 
special  September  waterfowl  seasons  in 
designated  States;  special  sea  duck 
seasons  in  the  Atlantic  Flyway;  and 
extended  falconry  seasons.  On  August  2, 
a  public  hearing  will  be  held  at  9  a.m. 
in  the  Auditorium  of  the  Department  of 
the  Interior  Building,  address  above. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  and  proposed 
regulations  for  waterfowl  not  previously 
discussed  at  the  June  27  public  bearing. 
The  public  is  invited  to  participate  in 


both  hearings.  Persons  wishing  to  make 
a  statement  at  these  hearings  should 
write  to  the  address  indicated  under  the 
caption  ADDRESSES. 

Requests  for  Tribal  Proposals 

Background 

Beginning  with  the  1985-86  himting 
season,  the  Service  has  employed 
guidelines  described  in  the  June  4, 1985, 
Federal  Register  (50  FR  23467)  to 
establish  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  The 
guidelines  were  developed  in  response 
to  tribal  requests  for  Service  recognition 
of  their  reserved  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  himting  by  both 
tribal  and  nontribal  members 
throughout  their  reservations.  The 
guidelines  include  possibilities  for:  (1) 
on-reservation  hunting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal 
frameworks,  but  on  dates  different  frnm 
those  selected  by  the  siurounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  fremeworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits;  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  butside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  annual  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  Protection  of  Migratory 
Birds  (Convention).  The  guidelines  are 
capable  of  application  to  those  tribes 
that  have  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  They  also  apply  to  the 
establishment  of  migratory  bird  hunting 
regulations  for  nontribal  members  on  aU 
lands  within  the  exterior  boundaries  of 
reservations  where  tribes  have  full 
vrildlife  management  authority  over 
such  hunting,  or  where  the  tribes  and 
afrected  States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 


have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  su^  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  ofRcials  in 
the  afrected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands.  As  explained  in  previous 
rulemaking  documents,  it  is  incumbent 
upon  the  tribe  and/or  the  State  to  put 
forward  a  request  for  consultation  as  a 
result  of  the  proposal  being  published  in 
the  Federal  Register.  The  Service  will 
not  presume  to  make  a  determination, 
without  being  advised  by  a  tribe  or  a 
State,  that  any  issue  is/is  not  worthy  of 
formal  consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  migratory 
game  birds  by  tribal  members  on 
reservations  where  it  is  a  customary 
practice.  The  Service  does  not  oppose 
this  harvest,  provided  it  does  not  take 
place  during  the  closed  season  requirefi 
by  the  Convention,  and  it  is  not  so  large 
as  to  adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  the  Service  has  reached  annual 
agreement  with  tribes  (for  example,  in 
Minnesota,  the  Mille  Lacs  Band  of 
Chippewa  Indians)  for  hunting  by  tribal 
members  on  their  lands  or  on  lands 
where  they  have  reserved  hunting 
rights.  The  Service  will  continue  to 
consult  with  tribes  that  wish  to  reach  a 
mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

The  guidelines  should  not  be  viewed 
as  inflexible.  Nevertheless,  the  Service 
believes  that  they  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resoiuoe  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 

Use  of  the  guidelines  is  not  required  if 
a  tribe  wishes  to  observe  the  hunting 
regulations  establi.shed  by  the  State(s)  in 
which  the  reservation  is  located. 

Details  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1996-97  hunting  season  must 
submit  a  proposal  that  includes:  (1)  the 
requested  hunting  season  dates  and 
other  details  regarding  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
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the  requested  regulations:  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest  {mail-questionnaire 
survey,  bag  checks,  etc.);  (4)  steps  that 
will  be  taken  to  limit  level  of  harvest, 
where  it  could  be  shown  that  failure  to 
limit  such  harvest  would  seriously 
impact  the  migratory  bird  resource;  and 
(5)  tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  in  the 
proposal,  rather  than  request  a  date  that 
mi^t  not  be  within  the  final  Federal 
frameworks.  Similarly,  imless  a  tribe 
wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 

Tribal  Proposal  Procedures 

Pertinent  details  in  proposals  received 
from  tribes  will  be  published  for  public 
review  in  later  Federal  Register 
documents.  Because  of  the  time 
required  for  Service  and  public  review, 
Indian  tribes  that  desire  special 
migratory  bird  hunting  regulations  for 
the  1996-97  hunting  season  should 
submit  their  proposals  as  soon  as 
possible,  but  no  later  than  June  3, 1996. 
Tribal  inquiries  regarding  the  guidelines 
and  proposals  should  be  directed  to  the 
appropriate  Service  Regional  Office 
listed  imder  the  caption  SUPPLEMEfTTARY 
INFORMATION.  Tribes  that  request  special 
hunting  regulations  for  tribal  members 
on  ceded  lands  should  send  a  courtesy 
copy  of  the  proposal  to  offlcials  in  the 
affected  State(s). 

Public  Comments  Solicited 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Promulgation  of  final  migratory  game 
bird  hunting  regulations  will  take  into 
consideration  all  comments  received  by 
the  Service.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submitting  written  comments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 


Comments  received  on  the  proposed 
annual  regulations  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  Service’s  office  in 
room  634,  4401  North  Fairfax  Drive, 
Arlington,  Virginia.  Specific  comment 
periods  will  be  established  for  each 
series  of  proposed  rulemakings.  All 
relevant  comments  will  be  accepted 
through  the  closing  date  of  the  comment 
period  on  the  particular  proposal  under 
consideration.  The  Service  will 
consider,  but  possibly  may  not  respond 
in  detail  to,  each  comment.  As  in  the 
past,  the  Service  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

Flyway  Council  Meetings 
Departmental  representatives  will  be 
present  at  the  following  winter  meetings 
of  the  various  Flyw'cy  Councils: 

DATE:  March  23, 1996 
— ^National  Waterfowd  Council,  3:30 

g.m. 

ATE:  March  24, 1996 
— ^Atlantic  Flyway  Council,  8:00  a.m. 

— ^Mississippi  Flyway  Council,  8:30  a.m. 
— Central  Flyvi'ay  Council,  8:00  a.m. 

— ^Pacific  Flyway  Council,  1:00  p.m. 

The  Council  meetings  will  be  held  at 
the  Adams  Mark  Hotel,  Tulsa, 

Oklahoma. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  “Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  fFSES  88- 
14),”  filed  with  the  Environmental 
Proteefion  Agency  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service’s  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341). 

In  addition,  an  August  1985 
environmental  assessment  entitled 
“Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands”  is 
available  from  the  Sendee  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration* 

Prior  to  issuance  of  the  1996-97 
migratory  game  bird  hunting 
regulations,  consideration  will  be  given 
to  provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended,  (16  U.S.C. 
1531-1543;  hereinafter  the  Act)  to 
ensure  that  hunting  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  its 
critical  habitat  and  is  consistent  with 


conservation  programs  for  those  species. 
Consultations  under  Section  7  of  this 
Act  may  cause  clianges  to  be  made  to 
proposals  in  this  and  future 
supplemental  proposed  rulemaking 
documents. 

Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  economic  impacts  of  the 
armual  hunting  regulations  on  small 
business  entities  were  analyzed  in  detail 
and  a  Small  Entity  Flexibility  Analysis 
(Analysis)  was  issued  by  the  Service  in 
1995.  The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  himter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  utilized  the  1991  National 
Hunting  and  Fishing  Survey  and  the 
U.S.  Department  of  Commerce’s  County 
Business  Patterns  from  which  it  was 
estimated  that  migratory  bird  hunters 
would  spend  between  $258  and  $586 
million  at  small  businesses  in  1995. 

Copies  of  the  Analysis  are  available 
upon  request  from  the  Office  of 
Migratory  Bird  Management.  The 
address  is  indicated  under  the  caption 
ADDRESSES. 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Ron  W.  Kokel,  Office  of 
Migratory  Bird  Management,  (703)  358- 
1714. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1996-97  hunting 
season  are  authorized  under  16  U.S.C. 
703-711, 16  U.S.C.  712,  and  16  U.S.C. 
742  a-j. 
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Dated;  May  13, 1996 
George  T.  Frampton,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 

Proposed  1996-1997  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils;  specific  framework  proposals 
(including  opening  and  closing  dates, 
seasons  lengths,  and  bag  limits)  may  be 
deferred.  Unless  otherwise  specifred,  no 
change  from  the  final  1995-96 
frameworks  of  August  29  and  September 
27,  1995,  (60  FR  45020  and  50042)  is 
proposed.  Specific  preliminary 
proposals  that  vary  from  the  1995-96 
frameworks  and  issues  requiring  early 
discussion,  action,  or  the  attention  of 
the  States  or  tribes  are  contained  below: 

1.  Ducks 

A.  Harvest  Strategy  Considerations 

In  1992,  a  technical  working  group 
comprised  of  representatives  from  the 
Service  and  the  four  Fly  way  Councils 
was  established  to  develop 
recommendations  for  improving  the 
regulation  of  duck  harvests.  In  1993,  the 
group  embraced  the  concept  of  Adaptive 
Harvest  Management  (AHM),  which 
subsequently  received  strong  support 
from  a  broad  array  of  conservation 
interests.  In  general  terms,  AHM 
involves:  (1)  choices  of  harvest 
regulation  based  on  resource  status  and 
expected  harvest  impacts;  (2)  follow-up 
monitoring  and  assessment  of 
population  dynamics;  and  (3)  use  of  the 
monitoring  and  assessment  information 
to  improve  future  decision-making 
abilities.  Benefits  of  AHM  include:  (1) 
maximum  hunting  opportunity 
consistent  with  long-term  waterfowl 
conservation  and  North  American 
Waterfowl  Management  Plan  (NAWMP) 
goals;  (2)  less  contentiousness  in  the 
annual  regulation-setting  process;  (3) 
more  objective,  data-based  decisions; 
and  (4)  more  efficient  use  of  data 
collected  from  large-scale  monitoring 
programs.  Perhaps  the  greatest  benefit  of 
AHM,  however,  is  its  potential  to 
resolve  questions  about  how  much 
hunting  opportunity  can  be  provided 
while  maintaining  healthy  waterfowl 
populations. 

Implementation  of  APIM  began  in 
1 995  with  a  focus  on  mid-continent 
mallards.  Based  on  favorable  comments 
by  the  Flyway  Councils,  State  wildlife 
agencies,  non-govemmental 
organizations,  and  the  public,  the 
Service  is  seeking  to  continue  its 


application  of  AHM  for  regulating  the 
harvest  of  ducks.  The  technical  working 
group  continues  to  play  an  important 
role  in  this  effort  by  developing  AHM 
procedures,  stimulating  dialogue  among 
stakeholders,  conducting  technical 
assessments  to  inform  decision  makers, 
formulating  information  and  education 
strategies,  and  recommending 
timetables  for  implementation.  The 
working  group’s  function  is,  however, 
strictly  technical  in  nature. 

Application  of  AHM  continues  to 
highlight  many  complex  issues  in  duck 
harvest  management.  Issues  identified 
as  high  priorities  for  further  assessment 
include:  (1)  himter  dynamics  and  how 
regulations  affect  hunter  activity  and 
success;  (2)  factors  affecting  duck 
reproduction  on  a  continental  scale;  (3) 
relative  costs  and  benefits  of  species, 
population,  and  sex-specific  harvest 
management;  (4)  allocation  of  harvest 
opportunities  among  countries, 

Fl)rways,  and  States;  and  (5)  public 
information  and  education  needs. 

The  technical  working  group  has 
recognized  that  additional  time  will  be 
necessary  to  address  these  issues  in  a 
more  comprehensive  and  coherent 
manner.  Schedules  for  clarifying  issues, 
receiving  input  from  stakeholders,  and 
conducting  the  necessary  assessments 
are  currently  being  develo|)ed  by  the 
working  group  so  that  expectations  for 
progress  are  realistic.  Implementation  of 
AHM  will  require  periodic  review  of  all 
technical  specifications,  including 
management  objectives,  hunting-season 
options,  and  theories  (or  models)  of 
population  dynamics. 

Based  on  a  review  of  public 
comments  received  about  AHM  in  1995, 
the  technical  working  group  has  made 
the  following  recommendations  for  the 
1996  regulatory  process: 

(1)  Population  goals  of  the  NAWMP 
should  continue  to  be  recognized  to 
reflect  broad  resource  values;  this 
should  be  accomplished  by  a 
proportional  decrease  in  the  value  of 
harvest  opportunity  if  the  mallard 
population  were  expected  to  fall  below 
the  NAWMP  goal  of  8.1  million; 

(2)  Pending  further  review,  use  of  the 
restrictive,  modemte,  and  liberal 
regulatory  options  considered  in  1995 
should  be  continued;  the  only  exception 
might  be  the  addition  of  one  bird  to  the 
daily  bag  limit  under  the  liberal  option 
for  the  Pacific  Flyway; 

(3)  Pending  further  assessment,  use  of 
the  mallard  population  models  from 
1995,  which  incorporate  the  competing 
hypotheses  of  additive  and 
compensatory  harvest  mortality  and 
strongly  and  weakly  density-dependent 
reprc^uction  should  be  continued; 


(4)  Pending  development  of  AHM 
strategies  for  individual  species  and 
populations,  existing  teclmical  and 
administrative  procedures  for  regulating 
the  harvests  of  stocks  other  than 
mallards  should  be  used,  with  the 
recognition  that:  (a)  potential  regulatory 
changes  should  be  considered  early  in 
the  annual  process;  and  (b)  proposals 
should  include  potential  effects  of 
various  regulatory  options  and  criteria 
for  future  regulatory  changes; 

(5)  Outreach  efibrts  should  be 
continued. 

One  of  the  distinguishing  features  of 
AHM  is  a  formal  recognition  that 
technical  experts  have  legitimate 
disagreements  about  the  particular 
population  model  that  should  be  used  to 
guide  harvest  management.  Perhaps  the 
greatest  strength  of  AHM  is  its  method 
for  determining  which  model  best 
describes  the  impacts  of  harvest  and 
habitat  conditions  on  mallard 
abundance.  Once  a  regulatory  decision 
is  made,  each  mode!  predicts  whethei 
population  size  will  go  up  or  down,  and 
by  how  much.  Then,  after  data  from  the 
spring  population  survey  are  available, 
AHM  allows  managers  to  see  how  well 
each  model  predicted  the  change  in 
population  size  that  actually  occurred. 

In  subsequent  years,  these  models  that 
prove  to  be  good  predictors  will  have 
greater  influence  on  regulatory 
decisions. 

Survey  data  providing  current 
population  and  habitat  status,  and  for 
evaluating  pterformance  of  last  year’s 
mallard  mc^els,  should  be  available  in 
June  1996.  Specific  regulatory 
alternatives  for  the  1996  duck  hunting 
season  will  be  considered  at  that  time. 

F.  Zones  and  Splits 

In  1990,  the  Service  established 
guidelines  for  the  use  of  zones  and  split 
seasons  for  duck  hunting  (Federal 
Register  55  FR  38901).  These  guidelines 
were  based  upon  a  cooperative  review 
and  evaluation  of  the  historical  use  of 
zone/split  options.  The  Service 
reiterated  the  1977  criteria  that  the 
primary  purpose  of  these  options  shall 
be  to  provide  more  equitable 
distribution  of  harvest  opportunity  for 
hunters  throughout  a  State.  Iii  1977,  the 
Service  also  stated  that  these  regulations 
should  not  substantially  change  the 
pattern  of  harvest  distribution  among 
States  within  a  Flyway,  nor  should 
these  options  detrimentally  change  the 
harvest  distribution  pattern  among 
species  or  populations  at  either  the  State 
or  Flyway  level.  The  1990  review  did 
not  show  that  the  proliferation  of  these 
options  had  increased  harvest  pressure; 
however,  the  ability  to  detect  the  impact 
of  zones/split  configurations  was  poor 
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because  of  poorly  chosen  response 
variables,  the  lack  of  statistical  tests  to 
differentiate  between  real  and  perceived 
changes,  and  the  absence  of  adequate 
experimental  controls.  Therefore,  the 
existing  policy  was  intended  to  provide 
a  framework  for  controlling  the 
proliferation  of  changes  in  zone/split 
options  and  limited  changes  to  5-year 
intervals.  The  first  open  season  for 
changes  was  in  1991  and  the  second 
will  occur  this  year  when  zone/split 
configurations  will  be  established  for 
the  1996--2000  period. 

As  required  by  existing  guidelines, 
States  that  made  changes  during  the  last 
open  season  (except  going  to  the  basic 
option)  should  provide  the  Service  a 
review  of  pertinent  data  by  the  1995-96 
Winter/Spring  Technical  Committee 
Meetings.  At  a  minimum.  State  reports 
should  contain  a  summary  of  zone 
harvest  estimates  compared  to  previous 
configurations.  The  Service  reiterates 
that  this  review  does  not  have  to  be  the 
result  of  a  rigorous  experimental  design, 
hut  nonetheless  should  assist  the 
Service  in  ascertaining  whether  major 
changes  in  harvest  or  hunter  activity 
occurred  as  a  result  of  zone/split 
reflations. 

For  the  1996  open  season,  the  Service 
will  use  the  existing  1990  guidelines, 
with  an  exception  for  the  handling  of 
special  management  units.  The  Service 
proposes  to  delete  the  following 
provision  from  the  1990  guidelines; 

Special  Management  Unit  Limitation: 
Within  existing  Flyway  boundaries. 
States  may  not  zone  and/or  use  a  3-way 
split  season  simultaneously  within  a 
special  management  unit  and  the 
remainder  of  the  State. 

The  zone/split  season  guidelines 
apply  only  for  the  regular  duck  season. 
The  Service  is  proposing  this  change 
with  the  understanding  that  the 
additional  days  for  a  management  unit 
must  be  consecutive  and,  for  the  Central 
Flyway,  be  held  both  after  the  Saturday 
nearest  December  10  and  after  the 
regular  duck  season. 

The  proposed  guidelines  include 
several  definitions  and  interpretations 
developed  in  response  to  questions 
during  and  following  the  first  open 
season  in  1991.  For  clarification,  these 
are  reiterated: 

1.  A  zone  is  defined  as  a  geographic 
area  or  portion  of  a  State,  with  a 
contiguous  boundary,  for  which 
independent  dates  (at  least  1  day 
difference)  can  be  selected  for  the 
regular  duck  season. 

2.  Consideration  of  changes  for 
management-imit  boundaries  are  not 
subject  to  the  guidelines  and  provisions 
governing  the  use  of  zones  and  split 
seasons  for  ducks. 


3.  Only  minor  (less  than  a  county  in 
size)  boundary  changes  will  be  allowed 
for  any  grandfather  arrangement  and 
changes  are  limited  to  the  open  season. 

4.  Any  State  may  change  its  zone/split 
arrangement  to  the  Basic  Option  at  any 
time  during  the  5  years  between  open 
seasons.  If  such  a  change  is  made,  the 
Basic  Option  must  be  continued  for  the 
remainder  of  the  5-year  period. 

For  the  1996-2000  period,  any  State 
may  continue  the  configuration  used  in 
1991-1995.  If  changes  are  made,  the 
zone/split  configuration  must  conform 
to  one  of  the  following  options; 

1.  Basic  Option:  The  Basic  Option, 
available  at  any  time  to  any  State,  would 
allow  the  regular  duck  season  to  be  split 
into  two  segments  with  no  zones. 

2.  Alternative  Options:  Where  the 
Basic  Option  is  deemed  undesirable. 
States  may  choose  one  of  the  following: 

a.  No  more  than  three  zones  with  no 
splits, 

b.  A  3-way  split  with  no  zones,  or 

c.  Two  zones  with  the  option  for  2- 
way  split  seasons  in  one  or  both  zones. 

At  the  end  of  5  years  after  any 
changes  in  splits  or  zones  (except 
conversions  to  the  Basic  Option),  States 
will  be  required  to  provide  the  Service 
with  a  review  of  pertinent  data  (e.g., 
estimates  of  harvest,  hunter  numbers, 
hunter  success,  etc.).  This  review  does 
not  have  to  be  the  result  of  a  rigorous 
experimental  design,  but  nonetheless 
should  assist  the  Service  in  ascertaining 
whether  major  undesirable  changes  in 
harvest  or  hunter  activity  occurred  as  a 
result  of  split  and  zone  regulations.  The 
next  open  season  for  changes  in  zone/ 
split  configurations  will  be  2001. 

G.  Special  seasons/species 
management 

i.  Canvasback  Management 

Since  1994,  the  Service  has  followed 
a  harvest-management  strategy  for 
canvasbacks  which  considers 
population  levels,  potential  for 
recruitment,  and  expected  harvest  by 
hunters.  The  plan  permits  an  open 
season  on  canvasbacks  with  a  1-bird 
daily  bag  limit  nationwide  when  the 
above  factors  are  sufficient  to  maintain 
a  spring  population  size  of  500,000 
birds.  Each  year  the  Service  reviews 
harvest  and  production  information  to 
evaluate  the  effectiveness  of  the  harvest 
strategy.  Thus,  the  Service  will  defer  a 
decision  on  canvasback  hunting  until 
the  1995-96  harvest  and  1996  spring 
population-status  information  are 
available.  The  Service  proposes  no 
change  in  the  process  employed  for 
deciding  on  regulations  governing  the 
harvest  of  canvasbacks. 


ii.  September  Teal  Seasons 

In  1990,  the  Service  established  a 
strategy  for  the  use  of  shooting  hours 
which  stated  that  shooting  hours  would 
begin  at  sunrise  unless  States  could 
demonstrate  that  the  impact  of 
presunrise  shooting  hours  on  nontarget 
duck  species  was  negligible.  During  the 
1993-94  teal  seasons,  several 
Mississippi  and  Central  Flyway  States 
conducted  evaluations  of  shooting  hours 
for  teal  seasons.  The  Central  Flyway  has 
completed  a  final  report  of  its 
evaluation,  which  indicated  that  the 
attempted  harvest  of  non-target  species 
was  no  different  between  pre-  and  post¬ 
sunrise  periods  in  those  States. 
Therefore,  the  Service  proposes  that 
those  Central  Fly  way  States  be  allowed 
to  continue  pre-simrise  shooting  hours 
during  their  teal  seasons.  The  Service 
notes  that  it  has  not  received  a  final 
report  from  the  Mississippi  Flyway,  but 
is  aware  that  the  report  will  be 
discussed  at  the  February  Technical 
Committee  Meeting.  The  Service 
believes  that  completion  of  this  report  is 
critical  to  evaluating  the 
appropriateness  of  presunrise  shooting 
hours  during  teal  seasons  within  the 
Mississippi  Flyway. 

iii.  September  Teal/Wood  Duck  Seasons 

In  general,  the  Service  continues  to 
stress  the  importance  of  improving 
wood  duck  population  monitoring 
programs.  Such  programs  are  necessary 
to  ensiure  maintenance  of  our  regular 
season  approach  to  managing  this 
species.  The  Wood  Duck  Population 
Monitoring  Initiative,  scheduled  to  be 
completed  in  July  1996,  will  provide 
managers  with  an  assessment  of  the 
geographic  scale  at  which  we  can 
adequately  monitor  population  levels  or 
trends,  productivity,  and  survival  and 
recovery  rates. 

Regarding  the  appropriateness  of 
September  teal/ wood  duck  seasons,  a 
decision  will  be  made  in  cooperation 
with  the  the  Fly  way  Councils  after  the 
assessment  of  wood  duck  monitoring 
programs  is  completed.  Until  such  time, 
the  Service  does  not  propose  to 
discontinue  these  seasons  in  Kentucky, 
Tennessee,  and  Florida  or  expand  such 
seasons  elsewhere.  The  Service  has 
received  draft  updates  of  reports  that 
summarize  wood  duck  survival  and 
recovery  rates,  harvest  estimates,  and 
derivations  of  banded  birds  harvested 
during  these  seasons. 

iv.  Special  Management  Units 

High  Plains  Mallard  Management 
Unit 

The  Service  reminds  the  Central 
Flyway  Council  that  the  report  on  the 
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High  Plains  Mallard  Management  Unit 
should  be  completed.  Prompt 
completion  of  the  report  is  encouraged 
and  the  Service  requests  an  update  on 
the  status  of  the  report  including  a 
projected  completion  date. 

4.  Canada  Geese 

A.  Special  Seasons 

In  response  to  the  Atlantic  Flyway 
Council’s  request  to  increase  harvests  of 
resident  Canada  geese  in  light  of  the 
closed  regular  season  during  1995-96, 
the  Service  is  considering  extensions  to 
the  special  early-  and  late-seasons 
criteria  in  the  Atlantic  Flyway.  The 
Service  believes  that  some  changes  in 
the  existing  season  frameworks, 
particularly  during  the  early  seasons, 
may  be  possible  in  designated  areas 
without  causing  undue  harvest  impacts 
on  migrant  Canada  geese.  However,  less 
flexibility  is  expected  in  expanding  late- 
season  harvest  opportunities  in  the 
Flyway  without  a  comprehensive  look 
at  the  existing  neck-collar  data.  The 
Service  does  not  propose  to  increase  the 
composition  of  migrants  in  the  harvest 
beyond  that  which  is  currently 
identihed  in  the  criteria  for  these 
seasons. 

B.  Regular  Seasons 

The  Service  acknowledges  the  interest 
expressed  by  several  Flyway  Councils  to 
permit  3-way  splits  in  regular  goose 
seasons.  The  Service  will  work  with  the 
Fl}way  Councils  during  the  coming  year 
to  develop  an  experimental  protocol  to 
evaluate  the  impact  of  such  an  option 
on  a  Fly  way-specific  basis.  Any 
experimental  designs  resulting  fi'om  this 
effort  must  insure  adequate  protection 
for  goose  populations  of  management 
concern. 

In  the  Atlantic  Flyway,  the  Service 
continues  to  be  concerned  about  the 
status  of  the  Atlantic  Population  (AP)  of 
Canada  geese.  During  this  year,  the 
Service  will  work  closely  wiA  Canada 
and  the  Atlantic  Flyway  Council  to 
monitor  the  1996  spring  breeding-pair 
estimates  and  reev^uate  its  status.  The 
Service  encourages  the  Atlantic  Flyway 
Council  to  begin  updating  the  AP 
Management  Plan  and  consider  revising 


population  objectives  and  establishing 
appropriate  harvest  strategies.  Key 
population  parameters  will  be  reviewed 
during  the  annual  regulations- 
development  process,  but  the  recovery 
period  for  this  population  is  expected  to 
take  several  years. 

The  Service  also  remains  concerned 
about  the  status  of  the  Southern  James 
Bay  and  Dusky  Canada  goose 
populations,  and  will  carefully  review 
all  harvest  regulations  to  ensure  that 
these  populations  are  not  impacted. 

7.  Snow  and  Ross’  Geese 

The  Service  requests  that  the  Atlantic, 
Mississippi,  and  the  Central  Flyway 
Councils  work  with  the  Service  to 
examine  criteria  established  for  those 
areas  with  a  fiamework  closing  date  of 
March  10.  If  there  is  a  need  to  refine  the 
northern  boundary  established  for  the 
1995-96  seasons,  the  Service 
recommends  the  development  of 
biological  criteria  to  guide  the  boundary 
refinement.  Further,  it  is  suggested  that 
these  criteria  should  include  an 
assessment  of  the  frequency,  timing  and 
magnitude  of  goose  use  in  areas 
proposed  to  be  designated  as  wintering 
areas.  Finally,  the  Service  reminds 
States  that  proposed  boundary 
adjustments  should  be  approved  by 
their  respective  Flyway  Coimcils. 

The  Service  is  also  concerned  about 
the  growing  evidence  of  serious  habitat 
degradation  caused  by  high  white  goose 
population  levels  at  several  major 
breeding  areas  in  the  central  and  eastern 
Canadian  Arctic.  The  Service  proposes 
to  work  with  the  Arctic  Goose  Joint 
Ventura,  the  Flyway  Councils  and  other 
concerned  agencies  and  organizations  to 
investigate  possible  management 
alternatives  to  address  this  problem. 

9.  Sandhill  Cranes 

The  Service  requests  the  assistance  of 
the  Central  and  Pacific  Flyway  Councils 
in  the  development  and  implementation 
of  improved  techniques  to  monitor  the 
annual  population  status  of  the  Rocky 
Mountain  Population  of  Greater 
Sandhill  Cranes.  In  the  interim,  the 
Service  recommends  that  the  Flyway 
Councils  continue  to  use  the 
population,  recruitment,  and  permit- 


allocation  procedures  in  the  cooperative 
management  plan  to  set  crane  seasons  in 
1996-97. 

14.  Woodcock 

The  Service  remains  concerned  about 
the  gradual  long-term  declines  in 
woc^cock  populations  in  both  the 
Eastern  and  Central  Management 
Regions.  The  primary  causes  of  the 
declines  appear  to  be  degradation  and 
loss  of  suitable  habitat  on  both  the 
breeding  and  wintering  grounds. 
Available  data  suggest  that  woodcock 
are  harvested  at  a  relatively  low  rate  and 
that  himting  mortality  comprises  a 
relatively  small  proportion  of  overall 
annual  mortality.  The  Service  will 
continue  to  work  with  the  Atlantic  and 
Mississippi  Flyway  Councils  to  review 
the  status  of  woodcock  and 
cooperatively  develop  a  harvest- 
management  strategy. 

15.  Band-tailed  Pigeons 

The  Service  supports  the  continuation 
of  hunting  seasons  on  both  the  Coastal 
and  Interior  Populations.  The  Service 
remains  concerned,  however,  about  the 
long-term  decline  in  the  Coastal 
Population  and  supports  the 
continuation  of  restrictive  harvest 
regulations.  As  in  1995,  all  States 
having  band-tailed  pigeon  hunting 
seasons  must  again  require  either 
participation  in  the  nationwide 
Migratory  Bird  Harvest  Information 
Program  or  require  band-tailed  pigeon 
hunters  to  obtain  mandatory  State 
permits  to  provide  sampling  frames  for 
obtaining  more  precise  estimates  of 
band-tailed  pigeon  harvest.  Those  States 
not  participating  in  the  Harvest 
Information  Program  will  be  raquired  to 
conduct  a  harvest  survey  and  provide 
the  results  to  the  Service  by  June  1  of 
each  year.  The  Service  will  continue  to 
closely  monitor  population  and  harvest 
information  from  both  populations  and 
will  evaluate  this  information  in  Jime 
prior  to  making  any  decisions  regarding 
the  1996-97  seasons.  Indian  tribes  also 
should  consider  this  situation  when 
proposing  harvest  regulations  for  this 
species. 
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1996  SCHEDULE  OF  REGULATIONS  MEETINGS 
AND  FEDERAL  REGISTER  PUBLICATIONS 


1  JUNE  S  -  TRWAL  FROFOSALS  I 

1  DUE  TO  THE  SERVICE  | 

1 

JULY  «  -  FROFOSED  RULE  FOR 
EARLY  0  LATE  SEASON  HUNTING 
REGULATONS  ON  CERTANI 

FEDERAL  GWIAM  RESERVATIONS 

AND  CEDED  LANDS  VRTH  FUGUC 
COMMSIT  FERIOD  ENDING  JULY  IS 

1 

AUGUST  «  -  FINAL  RULEMAKING 
AMENDING  TniE  04  CFR  FOR 
EARLY  SEASONS  ON  CERTAIN 
FEOeUkL  GIOIAN  RESERVATIONS 
AND  CEDED  LANDS 

1 

SEFTEMOa  IS  -  F04AL  RULEMAKING 
AMENDING  TITLE  04  CFR 

FOR  LATE  SEASONS  ON  CERTAGI 
FEDERAL  GIOIAN  RESERVATIONS 

AND  CEDED  LANDS 

A(NEM«  M-«ERVICC 
RECUIATONC  OOMMtTTS 
HECTING  fUGUC  ICAMNQt 


JULY  «  -  SUPMEMENTAL  PMOPOSCO 
nUlEMAKMC  FOM  EAM.V-CEASONS 
FRAMEYYONKS  PUGUSHEO  M  1ME 
KDEKAL  REGISTER  WITH  FUGUC 
COMMENT  FERIOO  ENDING  JULY  SS 


AUGUST  W  -  FINAL  EARLY-GEASONS 
FRAMEYYORKS  FUSUSHED  Gl  T>C 
FEDERAL  REGISTER 


lEMAKGia 
FOR  EARLY 
IHITTC 
rER 


AUGUST  ST  -  nilAL  RUUMAKGia 
AMENDING  TITLE  SO  CFR  FOR  1 
SEASONS  FUGUGICD  I 
FEDERAL  REGWTER 


JULY  SI  S  AUGUST  •  -  SERVICE 
REGULATIOMS  OOMMITTK 
MEETGM  rSE-FUGUC  ICARGMI 

I 

AUGUST  S  -  FUGUC  HEARNM  ON 
FROFOSED  UTE-GEASCN 
FRAMB»OMCB 


AUGUST  SS  -  SUFFIEMBITAL 
FROFOSED  RULEMAKING  FOR 
LATE-GEASONS  FRAMEWORKS 
FUSUSHED  Gl  THE  FEDERAL  REOmER 
WITH  FUGUC  COMMENT  FEIGOO 
ENMNO  SCFTEMSER  S 


ESEFTEMGER  SS  -  FMAL 
late-geasons  frameworks 

FUSUSHED  Gl  THE  FEDERAL 
REGISTER 

GEFTEMSER  S7  -  FINAL 
nUlEMAKGM  AMEND  GIG  TITLE 
OS  CFR  FOR  LATE  SEASONS 
FUSUSHED  Gl  THE  FEOGRAL 
REOMTBI 


DATES  SHOWN  REUTWE  TO  FUSUCATION 
OP  FEDERAL  REGISTER  OOCUMENTB 
ARE  TARGET  OATES 


(FR  Doc.  96-6981  Filed  3-21-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  185 
[OPP-300335A;  FRL-6357-7] 

Revocation  of  Pesticide  Food  Additive 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  has  made  a  final 
determination  regarding  26  food 
additive  regulations  (FARs)  for  7 
pesticides  that  were  previously 
proposed  for  revocation  on  the  grounds 
that  the  FARs  violated  the  Delaney 
clause  in  section  409  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA). 
Today,  EPA  is  revoking  13  FARs 
because  they  violate  the  Delaney  clause 
and  the  remaining  13  FARs  because 
they  are  not  needed  to  prevent 
adulterated  food. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  21, 1996. 

ADDRESSES:  Written  objections,  requests 
for  a  hearing,  and/or  requests  for  stays 
identified  by  tlie  document  control 
number  OPP-300335A  (FRL-5357-7), 
must  be  submitted  by  April  22, 1996,  to 
the  Hearing  Clerk,  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460,  with  a 
copy  to  the  OPP  docket.  Comments  on 
objections,  requests  for  a  hearing,  and/ 
or  requests  for  stays  must  be  submitted 
by  May  6, 1996  to  the  OPP  docket: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 

Hand  deliver  to:  Rm.  1132,  CM  2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  as  a  filing 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  filings  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written  (non- 
CBI)  filings  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
Branch  (7508W),  Environmental 


Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Crystal  Mall  #2, 
Room  1113, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  (703)  308- 
8028;  e-mail: 

nazmi.niloufar@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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VIII.  Regulatory  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

I.  Introduction 

A.  Statutory  Background 
The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  301  et  seq., 
authorizes  the  establishment  by 
regulation  of  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as 
“tolerances.”  Without  such  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pesticide  residue  is  “adulterated”  under 
section  402  of  the  FFDCA  and  may  not 
be  legally  moved  in  interstate 
commerce.  21  U.S.C.  331,  342.  EPA  was 
authorized  to  establish  pesticide 
tolerances  under  Reorganization  Plan 
No.  3  of  1970.  5  U.S.C.  App.  at  1343 
(1988).  Monitoring  and  enforcement  of 
pesticide  tolerances  are  carried  but  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA).  EPA  can  establish 
a  tolerance  in  response  to  a  petition 
(FFDCA  section  408(d)(1),  409(b)(1)),  or 
on  its  own  initiative  (FFDCA  sections 
408(e),  409(d)). 

The  FFDCA  has  separate  provisions 
for  tolerances  for  pesticide  residues  on 
raw  agricultural  commodities  (RACs) 
and  tolerances  on  processed  food.  For 


pesticide  residues  in  or  on  RACs,  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408.  21  U.S.C.  346a.  EPA 
regulates  pesticide  residues  in 
processed  foods  under  section  409, 
which  pertains  to  “food  additives.”  21 
U.S.C.  348.  Maximum  residue 
regulations  established  under  section 
409  are  commonly  referred  to  as  food 
additive  regulations  (hereafter  referred 
to  as  “FARs”).  Section  409  FARs  are 
needed,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA, 
a  pesticide  residue  in  processed  food 
generally  will  not  render  the  food 
adulterated  if  the  residue  results  from 
application  of  the  pesticide  to  a  RAC 
and  the  residue  in  the  processed  food 
when  ready  to  eat  is  below  the  RAC 
tolerance.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
“flow-through”  provision  because  it 
allows  the  section  408  raw  food 
tolerance  to  flow  through  to  the 
processed  food  forms.  Thus,  a  section 
409  FAR  is  only  necessary  to  prevent 
foods  from  being  deemed  adulterated 
when  the  level  of  the  pesticide  residue 
in  a  processed  food  when  ready  to  eat 
is  greater  than  the  tolerance  prescribed 
for  the  RAC,  or  if  the  processed  food 
itself  is  treated  or  comes  in  contact  with 
a  pesticide. 

If  a  food  additive  regulation  must  be 
established,  section  409  of  the  FFDCA 
requires  that  the  use  of  the  pesticide 
will  be  “safe”  (21  U.S.C.  348(c)(3)). 
Relevant  factors  in  this  safety, 
determination  include  (1)  the  probable 
consumption  of  the  pesticide  or  its 
metabolites;  (2)  the  cumulative  effect  of 
the  pesticide  in  the  diet  of  man  or 
animals,  taking  into  account  any  related 
substances  in  the  diet;  and  (3) 
appropriate  safety  factors  to  relate  the 
animal  data  to  the  human  risk 
evaluation.  Section  409  also  contains 
the  Delaney  clause,  which  specifically 
provides  that  “no  additive  shall  be 
demed  safe  if  it  has  been  found,  after 
tests  which  are  appropriate  for  the 
evaluation  of  the  safety  of  food 
additives,  to  induce  cancer  when 
ingested  by  man  or  animal.” 

B.  Begulatory  Background 
1.  Les  V.  Beilly 

On  May  25, 1989,  the  State  of 
California,  the  Natural  Resources 
Defense  Council,  Public  Citizen,  the 
AFL-CIO,  and  several  individuals  filed 
a  petition  requesting  that  EPA  revoke 
several  FARs.  The  petitioners  argued 
that  these  FARs  should  be  revoked 
because  they  violated  the  Delaney 
clause. 
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EPA  responded  to  the  petition  by 
revoking  certain  FARs,  but  retained 
several  others  on  the  grounds  that  the 
Delaney  clause  provides  an  exception 
for  pesticide  residues  posing  de  minimis 
risk;  EPA  denied  the  i^ition  with 
respect  to  the  FARs  determined  to  fall 
under  this  exception.  EPA’s  response 
was  challenged  by  the  petitioners  in  the 
U.S.  Court  of  Appeals,  Ninth  Circuit.  On 
)uly  8, 1992,  the  court  ruled  in  Les  v. 
Reilly,  968  F.2d  985  (9th  Cir.),  cert, 
denied,  113  S.Ct.  1361  (1993),  that  the 
Delaney  clause  barred  the  establishment 
of  a  FAR  for  pesticides  which  “induce 
cancer”  no  matter  how  infinitesimal  the 
risk. 

In  response  to  the  court’s  decision  in 
Les  V.  Reilly,  EPA  has  taken  steps  to 
identify  and  revoke  all  section  409  FARs 
for  pesticides  which  “induce  cancer.” 
On  March  30, 1994,  EPA  issued  a  list  of 
pesticide  uses  which  potentially  could 
be  affected  by  the  court’s  decision  (59 
FR  14980).  (Note  that,  for  the  purpose  of 
today’s  document,  this  list  has  been 
superseded  by  appendices  to  the  court- 
approved  settlement  in  Ccdifomia  v. 
Browner,  discussed  below.) 

After  revoking  certain  FARs  of  six 
pesticides  that  were  the  subject  of  the 
original  NRDC  petition,  EPA  decided  to 
evaluate  the  remaining  pesticide  uses  in 
phases.  The  first  phase  of  proposed 
revocations  was  announced  on  July  1, 
1994,  and  involved  26  FARs  for  seven 
pesticides  (59  FR  33941;  July  1, 1994). 

In  today’s  notice,  EPA  is  m^ing  final 
determinations  regarding  these  26  FARs. 

2.  California  v.  Browner 

In  a  court-approved  settlement, 
entered  on  February  9, 1995,  in  the  case 
of  California  v.  Browner,  EPA  agreed  to 
make  decisions  regarding  pesticides  that 
may  be  affected  by  the  Delaney  clause. 
This  settlement  agreement  includes  a 
timetable  for  maldng  the  decisions.  This 
document  is  consistent  with  the 
timeframes  in  that  settlement. 

C.  Actions  Since  Proposed  Rule 

The  National  Food  Processors’ 
Association  (NFPA)  filed  a  petition  with 
the  EPA  in  September  1993.  This 
petition  challenged  a  munber  of  policies 
under  which  EPA  administers  its 
tolerance-setting  program.  In  the 
Federal  Register  of  June  14, 1995  (60  FR 
31300),  EPA  issued  a  partial  response  to 
the  NFPA  petition.  In  that  document, 
EPA  concluded  that  some  changes  were 
warranted  to  its  policies  concerning 
application  of  the  Delaney  clause,  in 
particular  the  concentration  and  “ready- 
to-eat”  (RTE)  policies.  On  January  25, 
1996,  EPA  completed  its  response  to  the 
NFPA  petition  by  announcing  its 
coordination  policy  and  its 


interpretation  of  what  constitutes  a  RAC 
(61  FR  2378).  Section  II  of  this  preamble 
contains  a  summary  of  these  policy 
changes. 

D.  Today's  Action 

The  FAR  revocations  being  made  final 
in  this  notice  were  proposed  on  July  1, 
1994  (59  FR  33941),  before  EPA  had 
responded  to  the  NFPA  petition  and 
adopted  its  new  policies.  In  addition, 
EPA  has  received  many  petitions  from 
the  registrants  of  these  pesticides 
requesting  revocation  of  many  of  the 
FARs,  on  the  basis  that  they  are  not 
needed.  For  each  of  these  petitions,  EPA 
has  published  a  “Notice  of  Availability 
and  Request  for  Comments”,  in  the 
Federal  Register.  Today’s  final  rule  is 
consistent  with  EPA’s  new  policies  and, 
where  appropriate,  the  decisions  are 
based  on  the  petitions  rather  than  the 
proposed  rule  of  July  1, 1994. 

n.  EPA’s  Policy  Changes  Since  the 
Proposal 

A.  Concentration  and  Ready-to-Eat 
Policies 

To  determine  whether  the  use  of  a 
pesticide  on  a  growing  crop  needs  a 
section  409  FAR  in  addition  to  a  section 
408  tolerance,  EPA  looks  at  the 
likelihood  that  the  residue  levels  in  the 
processed  food  when  ready  to  eat  will 
exceed  the  section  408  tolerance  level. 
In  the  past,  EPA  applied  this  policy 
focusing  almost  exclusively  on  the 
results  of  processing  studies  using 
treated  crops.  In  response  to  the  NFPA 
petition,  EPA  announced  new  policies 
on  how  it  would  deteimine  whether  a 
pesticide  needs  a  section  409  FAR  (60 
ra  31300,  July  1, 1994).  EPA  stated  that 
it  would  consider  a  greater  range  of 
information  in  determining  the 
likelihood  of  residues  in  processed  food 
exceeding  the  section  408  tolerance. 
EPA  also  adopted  a  definition  of  RTE  as 
it  applies  to  human  food  and  animal 
feed.  Whether  a  food  is  RTE  or  not  is 
critical  to  application  of  the 
concentration  policy.  If  a  food  is  not 
RTE,  EPA  considers  the  degree  of 
dilution  that  occurs  in  producing  a  RTE 
food  from  the  not-RTE  food  in 
determining  the  likelihood  that  residues 
in  RTE  food  will  exceed  the  section  408 
tolerance. 

Perhaps  the  most  significant  new 
information  that  EPA  stated  it  would 
consider  is  information  bearing  on  the 
average  residue  value  frqm  crop  field 
trials.  The  data  from  field  residue  trials 
show  that  it  is  possible  to  obtain 
significantly  different  residue  values 
from  multiple  field  trials.  EPA’s  old 
policy  was  to  use  the  highest  field  trial 
sample  value  to  calculate  expected 


residues  in  the  processed  food. 

However,  in  response  to  the  NFPA 
petition,  EPA  concluded  that  where  a 
crop  is  mixed  or  blended  during 
processing,  it  is  appropriate  to  use  an 
average  of  the  residue  levels  from  field 
trials,  rather  than  the  highest  sample 
value  in  estimating  the  potential  level  of 
residue  in  processed  food.  As  EPA 
noted,  EPA  believes  that  generally  the 
most  appropriate  average  value  to  use  is 
the  “hipest  average  field  trial”  (HAFT) 
value,  or  the  average  of  the  highest 
values  found  in  each  of  the  field  trials. 
Consequently,  EPA  revised  its 
procedures  and  is  now  using  the  HAFT 
as  the  basis  for  determining  whether  a 
section  409  FAR  is  needed.  Use  of  the 
HAFT  for  food  commodities  that  are 
likely  to  be  mixed  or  blended  decreases 
tbe  likelihood  that  residues  in  processed 
food  will  exceed  the  section  408 
tolerance. 

In  addition  EPA  has  revised  its 
policies  for  the  use  of  multiple 
processing  studies.  EPA  may  receive 
several  processing  studies  for  a  crop, 
with  ea^  showing  a  different 
concentration  factor.  When  different 
concentration  factors  result  from 
multiple  processing  studies.  EPA  will 
now  use  the  average  concentration 
factor  to  determine  the  expected  level  of 
concentration.  In  addition,  EPA  is 
examining  processing  studies  to  ensure 
that  they  reflect  typical  commercial 
practices.  If  a  study  does  not  include  a 
step  (e.g.,  washing)  that  is  considered 
typical  practice  in  processing  a  RAC, 
EPA  may  decide  not  to  include  that 
study  in  the  calculation  of  the  average 
concentration  factor. 

In  response  to  the  NFPA  petition.  EPA 
stated  it  would  interpret  the  phrase  RTE 
food  as  meaning  food  ready  for 
consumption  “as  is”  without  further 
preparation.  For  instance.  EPA  has 
determined  that  cottonseed  oil  is  not 
RTE,  while  oat  bran  is. 

B.  Updated  Residue  Chemistry 
Guidelines 

In  a  notice  issued  September  21. 1995 
(60  FR  49150),  EPA  announced  the 
availability  of  its  updated  table  11  of  the 
Pesticide  Assessment  Guidelines, 
Subdivision  O,  Residue  Chemistry.  This 
table,  commonly  referred  to  “Residue 
Chemistry  Table  11”  provides  a  listing  of 
all  significant  food  and  feed 
commodities,  both  raw  and  processed, 
for  which  residue  data  are  collected  and 
tolerances  or  FARs  are  established.  In 
the  latest  update  of  this  table,  criteria 
were  established  for  inclusion  of  feed 
items,  and.  based  on  those  criteria,  a 
number  of  feed  items  were  eliminated  as 
significant  animal  feeds.  If  a  commodity 
is  not  listed  in  table  11  as  a  significant 
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food  or  feed,  a  tolerance  is  not  necessary 
for  pesticide  residues  in  that 
conunodity. 

C.  RAC  Interpretation 

On  January  25, 1996  (61  FR  2386), 
EPA  published  its  interpretation  of  the 
term  RAC  as  applied  to  dried 
commodities  under  the  FFDCA.  This 
notice  explained  EPA’s  interpretation  of 
which  dried  commodities  qualify  as 
RACs.  EPA  based  its  interpretation  on 
the  purpose  of  drying,  such  that 
commodities  dried  for  the  purpose  of 
creating  a  new  marketable  commodity 
are  treated  as  processed  food,  while 
those  dried  for  storage  or  transportation 
needs  are  treated  as  raw  foods.  This 
interpretation  is  consistent  with  EPA’s 
current  practice  and  therefore  no 
commodities  were  reclassified  as  either 
RAC  or  processed  as  a  result  of  the 
interpretation. 

III.  Decision  Framework 

In  analyzing  whether  the  26  FARs 
addressed  in  this  document  should  he 
revoked,  EPA  has  used  the  following 
decision  framework.  First,  EPA 
determined  whether  a  section  409  FAR 
was  necessary  to  prevent  adulteration, 
given  the  revisions  to  the  concentration, 
RTE,  and  RAC  policies  as  well  as  to 
table  II.  If  application  of  new  policies 
showed  no  FAR  was  needed,  this 
document  revokes  the  FAR  on  that 
ground.  However,  if  the  analysis 
showed  that  a  FAR  is  still  needed,  then 
the  FAR’s  consistency  with  the  Delaney 
clause  was  analyzed.  Contrary  to  the 
opinion  expressed  in  some  comments 
on  the  proposed  rule  (see  comments  of 
American  Crop  Protection  Association, 
and  EPA’s  response  in  Unit  VI  of  this 
preamble),  EPA  does  not  believe  that 
this  approach  is  legally  required  under 
the  FFDCA.  EPA  has  chosen  this 
approach  in  its  discretion. 

In  examining  whether  a  FAR  was 
needed,  EPA  followed  a  stepwise 
process  involving  a  series  of  questions. 
In  brief,  the  questions  are: 

1.  Do  processing  data  show  that  there 
is  actual  concentration  of  residues 
during  processing?  If  processing  studies 
demonstrate  that  the  level  of  residues  in 
the  processed  food  is  less  than  or  equal 
to  the  level  of  residues  in  the  precursor 
crop  (i.e.,  no  “concentration  in  fact”), 
residues  in  the  processed  food  would 
not  be  expected  to  exceed  the  section 
408  tolerance. 

2.  Does  use  of  the  average  of 
concentration  factors  from  multiple 
processing  studies  show  that  there  is 
concentration  of  residues  during 
processing? 


3.  Is  the  commodity  mixed  or  blended 
during  processing,  such  that  use  of  the 
HAFT  value  is  appropriate? 

4.  Using  the  HAFT,  do  residues  in 
processed  food  exceed  the  section  408 
tolerance? 

5.  If  a  processed  food  item  is  not  eaten 
“as  is,”  is  the  dilution  that  occurs 
during  preparation  of  RTE  food 
sufHcient  to  reduce  pesticide  residues 
below  the  section  408  tolerance?  EPA 
will  evaluate  the  expected  residue  level 
in  RTE  food  containing  the  processed 
food  item.  If  the  dilution  of  residues 
resulting  from  RTE  food  preparation  is 
greater  than  the  concentration  of 
residues  resulting  firom  processing  (the 
dilution  factor  is  greater  than  the 
concentration  factor),  it  is  likely  that  the 
residues  in  the  finished  RTE  food  will 
be  less  than  the  section  408  tolerance- 
In  this  case,  no  FAR  would  be  necessary 
for  the  RTE  food. 

If,  after  consideration  of  the  above 
factors,  a  FAR  was  determined  to  be 
necessary,  EPA  then  examined  whether 
the  existing  FAR  for  the  pesticide 
chemical  violates  the  Delaney  clause. 

IV.  Analysis  of  the  FARs 

EPA  originally  proposed  to  revoke  all 
26  FARs  on  the  basis  that  they  violate 
the  Delaney  clause.  EPA  has  since 
determined  that  under  its  revised 
concentration  and  R’TE  policies,  13 
FARs  are  not  needed  to  prevent 
adulterated  food.  For  the  13  FARs  that 
are  needed,  EPA  next  examined  their 
consistency  with  the  “induce  cancer” 
standard  of  the  Delaney  clause  in 
section  IV.B.  of  this  preamble. 

A.  Is  a  FAR  needed? 

Under  ciurent  policy,  a  FAR  is 
needed  when  the  appropriate  field  trial 
residue  value  multiplied  by  the 
appropriate  concentration  factor 
significantly  exceeds  the  section  408 
tolerance  in  the  ready  to  eat  commodity. 
The  extent  to  which  EPA  will  allow 
residues  in  the  processed  food  to  exceed 
the  section  408  tolerance  is  determined 
on  a  case  by  case  basis,  taking  into 
accoimt  the  sensitivity  of  the  analytical 
method  used  to  detect  the  residues.  In 
analyzing  the  need  for  section  409 
FARs,  EPA  has  taken  into  account  not 
only  existing  section  408  tolerances  but 
also  available  residue  data  bearing  on 
whether  the  current  section  408 
tolerance  should  be  revised  under 
existing  tolerance-setting  policies.  EPA 
has  received  large  amounts  of  residue 
data  as  part  of  the  pesticide 
reregistration  program  of  section  4  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Review  of 
these  data  in  several  instances  shows 
that  the  existing  section  408  tolerance  is 


set  either  too  high  or  too  low.  Tolerance 
adjustments  would  normally  be 
accomplished  through  the  reregistration 
program. 

EPA,  however,  sees  no  reason  to  wait 
until  these  tolerances  are  formally 
revised  to  determine  whether  the 
pesticide  concentrates  for  the  purpose  of 
applying  the  coordination  policy.  EPA 
has  decided  that  it  should  base  its 
concentration  decision  upon  the  most 
recent  data  on  residues  in  raw  crops.  If 
those  data  indicate  that  section  408 
tolerances  should  be  adjusted,  EPA  has 
used  the  adjusted  section  408  tolerance 
level  as  the  basis  for  its  determination 
of  whether  a  section  409  FAR  is  needed 
because  the  pesticide  concentrates.  The 
basis  for  EPA’s  determination  that  a 
section  408  tolerance  should  be  adjusted 
is  in  the  docket  for  this  rulemaking. 

Captan  on  raisins.  EPA  proposed  to 
revoke  FARs  for  captan  both  from  pre¬ 
harvest  use  on  grapes  and  direct 
treatment  to  raisins. 

On  January  31, 1996,  EPA  published 
notice  in  the  Federal  Register  (61  FR 
3401)  of  a  petition  filed  by  the  Captan 
Task  Force  requesting  revocation  of  the 
section  409  FAR  for  raisins.  The  petition 
claims  that  good  manufacturing  practice 
for  producing  raisins  requires  that  the 
raisins  are  washed  before  they  are 
ready-to-eat  and  that  washing  raisins 
substantially  eliminates  remaining 
captan  residues.  The  petition  claims 
that  because  captan  residues  do  not 
concentrate  in  washed  raisins  above  the 
established  residue  levels  on  treated 
grapes,  the  FAR  should  be  revoked. 

^A  has  reviewed  the  public 
comments  and  reconsidered  the 
available  grape/raisin  processing 
studies.  EPA  agrees  that  washing  is 
standard  practice  in  raisin  production. 
Accordingly,  EPA  has  determined  that 
only  those  studies  which  involve 
washing  the  raisins  reflect  current 
processing  practices.  When  only  those 
data  which  include  a  washing  step  are 
used  to  evaluate  the  need  for  a  section 
409  FAR  for  raisins,  the  average 
concentration  factor  for  residues  of 
captan  per  se  on  washed  raisins  is  less 
than  one.  Therefore,  no  section  409  FAR 
is  needed  for  residues  from  pre-harvest 
treatment. 

In  regard  to  direct  post-harvest 
application  to  grapes  (drying  raisins), 
the  petition  claims  that  the  section  409 
FAR  is  not  needed  because  there  are  no 
registered  products  containing  captan 
which  include  label  directions  for  post¬ 
harvest  use  on  raisins.  EPA  has 
reviewed  all  labels  of  products 
containing  captan,  and  agrees  with  the 
petitioner  that  there  are  no  labels  which 
allow  postharvest  use  of  captan  on 
drying  grapes/raisins.  Therefore,  the 
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section  409  FAR  is  not  needed  for 
residues  resulting  from  post-harvest 
treatment  of  the  fruit. 

Ethylene  oxide  on  ground  spices. 

Since  ethylene  oxide  is  directly  applied 
to  processed  ground  spices,  the  existing 
section  409  FAR  is  necessary  to  prevent 
adulterated  food.  EPA  policies  on 
concentration  and  dilution  in  RTF  foods 
are  not  relevant  to  a  processed 
commodity  treated  directly  with  a 
pesticide. 

Mancozeb  on  brans  of  oats,  barley 
and  rye;  flours  of  oats,  barley,  rye  and 
wheat.  On  May  19, 1993,  EPA  published 
notice  in  the  Federal  Register  (58  FR 
29318)  of  a  petition  fried  by  the 
Mancozeb  Task  Force.  This  petition 
sought  the  revocation  of  the  section  409 
FAR  for  the  floiurs  and  brans  of  barley, 
oats,  rye  and  wheat.  The  petitioner 
argued  that  residues  do  not  concentrate 
in  the  brans  and  flours  of  these  grains 
over  the  section  408  RAC  tolerances. 
EPA  has  reviewed  the  available  data  in 
accordance  with  the  new  Agency 
policies  and  made  the  following 
determinations  in  regard  to  the  residues 
of  Mancozeb  on  brans  of  oats,  barley 
and  rye,  and  flours  of  oats,  barley,  rye 
and  wheat. 

Oat  bran.  The  current  section  408 
tolerance  for  mancozeb  on  oat  grain  is 
5  ppm  (40  CFR  180.176).  Evaluation  of 
new  residue  data  indicates  that  the 
tolerance  should  be  reduced  to  1  ppm. 
Based  on  the  HAFT  of  0.98  ppm  for  oat 
grain  and  an  average  concentration 
factor  of  2.0  in  oat  bran,  the  expected 
residue  in  oat  bran  is  calculated  as  2.0 
ppm.  The  HAFl’  multiplied  by  the 
concentration  factor  is  0.98  X  2.0=2.0 
ppm.  (This  calculation  is  used 
throughout  the  document  to  calculate 
expected  residue  levels.)  EPA  believes 
that  it  is  likely  that  some  oat  bran  will 
contain  residues  exceeding  the  adjusted 
RAC  tolerance  level  of  1  ppm.  Oat  bran 
is  a  RTE  processed  food  and  needs  a 
section  409  FAR. 

Barley  and  rye  bran.  The  current 
section  408  tolerance  for  mancozeb  on 
barley  and  rye  grains  are  5  ppm  (40  CFR 
180.176).  Evaluation  of  new  residue 
data  indicate  that  this  tolerance  should 
be  reduced  to  1  ppm.  Based  on  the 
HAFT  of  0.98  ppm  for  barley  and  rye 
grain  and  an  average  concentration 
factor  of  2.0  in  the  brans,  the  expected 
residues  in  barley  and  rye  brans  are 
calculated  as  2.0  ppm.  EPA  has 
determined  that  both  rye  and  barley 
bran  are  not  RTE  foods  and  that  once 
they  are  prepared  to  their  RTE  forms, 
mancozeb  residues  are  unlikely  to 
exceed  the  adjusted  section  408 
tolerances  of  1  ppm  for  rye  and  barley 
grains.  Therefore,  the  section  409  FARs 
for  mancozeb  on  brans  of  barley  and  rye 


are  not  needed  and  will  be  revoked  on 
these  grounds.  EPA  will  propose  to 
establish  a  Maximum  Residue  Limit 
(MRL)  under  section  701  of  FFDCA  in 
or  on  barley  bran.  Moreover,  EPA  has 
determined  that  rye  bran  is  not  a 
significant  human  food  and  does  not 
require  pesticide  residue  tolerances.  A 
memo  to  this  effect  is  in  OPP  docket 
300415. 

Flours  of  oat,  barley,  rye  and  wheat. 
The  current  FAR  for  flours  of  oat, 
barley,  rye  and  wheat  is  1  ppm  (40  CFR 
185.6300).  EPA  has  determined  that  the 
average  concentration  factor  for  wheat 
flour  is  less  than  one,  and  has  used  it 
for  other  grains.  Residues  in  processed 
flours  are  not  expected  to  exceed  the 
adjusted  RAC  tolerance  of  1  ppm  for  the 
grains.  Therefore,  no  section  409  FAR  is 
needed  for  the  flours  of  oat,  barely,  rye 
and  wheat. 

Oxyfluorfen  on  spearmint, 
peppermint,  soybean  and  cottonseed 
oils.  On  December  14, 1994,  EPA 
published  notice  in  the  Federal  Register 
(59  FR  64405)  of  a  petition  fried  by  the 
Rohm  and  Haas  Company  which  sought 
to  revoke  these  section  409  FARs 
because  they  are  not  needed.  The 
petitioner  claimed  that  ail  processed  oil 
data  from  processing  studies  show  that 
residue  levels  in  oils  are  below  the 
section  408  tolerance  levels.  The 
petitioner  also  argued  that  these  oils  are 
not  RTE  commodities. 

Spearmint  and  peppermint  oils.  The 
current  section  408  tolerance  for 
oxyfluorfen  on  mint  hay  is  0.1  ppm  (40 
ere  180.381).  Evaluation  of  new 
residue  data  indicates  that  the  tolerance 
should  be  reduced  to  0.05  ppm.  Based 
on  the  HAFT  of  0.03  ppm  for  mint  hay, 
and  an  average  concentration  factor  of 
2.4,  the  expected  residues  in  mint  oils 
are  calculated  as  0.072  ppm.  The 
residue  level  for  mint  oils  is  not 
appreciably  higher  than  the  adjusted 
mint  RAC  tolerance  of  0.05  ppm,  taking 
into  account  the  sensitivity  of  the 
analytical  method  used  to  detect 
oxyfluorfen  residues.  In  addition, 
peppermint  and  spearmint  oils  are  not 
RTE  commodities,  and  the  Agency  has 
determined  that  they  are  diluted  by  a 
factor  of  120  and  160  respectively  in 
RTE  foods.  Therefore,  a  section  409  FAR 
is  not  needed.  EPA  will  propose  to 
establish  Maximum  Residue  Limits 
under  section  701  of  FFDCA  for 
oxyfluorfen  in  or  on  mint  oils. 

Soybean  oil.  Dry  soybean  seeds 
treated  at  5  times  the  maximum 
application  rate  did  not  have 
quantifiable  oxyfluorfen  residues,  thus 
processing  data  are  not  able  to  show  the 
degree  of  concentration  in  soybean  oil. 
The  maximum  theoretical  concentration 
factor  for  soybean  oil  is  5.  Since  this  is 


the  same  as  the  application  exaggeration 
in  the  residue  study,  oxyfluorfen 
residues  in  soybean  oil,  are  not  expected 
to  exceed  the  section  408  tolerance  of 
.05  ppm.  Therefore,  a  section  409  FAR 
is  not  needed. 

Cottonseed  oil.  The  cunent  section 

408  tolerance  for  oxyfluorfen  on 
cottonseed  is  0.05  ppm  (40  CFR 
180.381).  Evaluation  of  nev/  residue 
data  indicates  that  the  tolerance  should 
be  reduced  to  .02  ppm.  Based  on  Uie 
HAFT  of  0.01  ppm  for  cottonseed  and 

a  concentration  factor  of  3.3,  the 
expected  residue  in  cottonseed  oil  is  .04 
ppm.  Cottonseed  oil  is  not  a  RTE 
processed  food  and  once  diluted  by  a 
factor  of  11,  which  accounts  for  the 
minimum  level  of  dilution  of  cottonseec* 
oil  in  preparing  RTE  food,  the  residues 
in  the  RTE  food  items  are  not  expected 
to  exceed  the  adjusted  section  408  RAC 
tolerance  of  .02  ppm.  Therefore  a 
section  409  FAR  is  not  needed.  EPA  v/ill 
propose  to  establish  Maximum  Residue 
Limits  under  section  701  of  FFDCA  for 
oxyfluorfen  in  or  on  cottonseed  oil. 

Propargite  on  raisins,  dried  figis,  and 
tea.  On  September  7, 1994,  EPA 
published  a  notice  in  the  Federal 
Register  (59  FR  46250)  o!  a  petition  fried 
by  Uniroyal  Chemical  Company  which 
sought  to  revoke  the  section  409  FAR  ou 
raisins  because  it  is  not  needed.  The 
petitioner  claimed  tliat  propargite 
residues  aro  susceptible  to  release 
through  mechanical  or  washing 
processes  and  therefore  do  not 
concentrate  in  raisins. 

Raisins.  Based  on  the  H/J^  of  4.7 
ppm  for  grapes  and  an  average 
concentration  factor  of  1.7,  thr  e;;pected. 
residue  in  raisins  is  calcuiatec  at  8.0 
ppm,  which  is  less  than  the  established 
section  408  RAC  tolerance  of  10  ppm  fo) 
grapes.  Therefore,  a  section  409  FAR  is 
not  needed  for  raisins. 

Dried  figs.  Based  on  a  HAFl'  of  1.8 
ppm  for  frgs  and  an  average 
concentration  factor  of  2.7  for  dried  hgs, 
the  expected  residue  level  in  dried  frgs 
is  4.9  ppm.  EPA  believes  that  it  is  likely 
that  some  dried  figs  vvill  contain 
propargite  residues  exceeding  the 
established  RAC  tolerance  level  of  3 
ppm.  Since  dried  frgs  are  RTE  a  section 

409  FAR  is  needed. 

Dried  tea.  Tea  is  a  processed  food 
item  even  though  it  is  not  considered  a 
RTE  food.  EPA  has  determined  that  the 
degree  of  dilution  from  drieil  tea  to 
brewed  RTE  tea  will  exceed  any 
concentration  from  fresh  green  tea  to 
dried  tea. 

Under  the  circumstances  where:  (1) 
There  is  a  section  408  tolciaiice  foi  the 
RAC;  and  (2)  residues  in  the  RTE  foot! 
are  below  the  section  408  tolerance, 

EPA  normally  would  determine  that  tht 
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section  409  FAR  is  not  necessary. 
Residues  would  be  covered  by  the 
section  408  tolerance  under  the  flow¬ 
through  provision  of  section  402,  and 
EPA  would  revoke  the  FAR  on  that 
ground. 

Tea  presents  a  unique  situation, 
because  the  FAR  is  established 
primarily  for  import  purposes.  However, 
because  only  the  dried  tea  is  imported 
into  the  United  States,  there  is  no 
section  408  tolerance  for  fresh  tea. 
Without  a  section  408  tolerance,  the 
flow-through  provision  does  not  apply. 
Revocation  of  the  section  409  FAR 
would  leave  no  tolerance  to  cover 
residues  in  tea,  potentially  resulting  in 
adulterated  tea.  Therefore,  the  section 
409  FAR  for  dried  tea  is  necessary. 

Propylene  oxide  on  glace  fruit,  cocoa, 
gums,  dried  prunes,  processed  nutmeats 
(except  peanuts),  starch  and  processed 
spices.  Since  propylene  oxide  is  directly 
applied  to  these  commodities,  the  “flow 
through”  provision  of  section  402  does 
not  apply  and  the  existing  section  409 
FAR  is  necessary  to  prevent  adulterated 
food. 

Simazine  on  Sugarcane  molasses  and 
syrup.  Molasses  is  a  RTE  food  item.  The 
average  concentration  factor  in  the 
processing  of  molasses  is  10.  A 
determination  of  the  HAFT  has  not  been 
made  since  the  concentration  factor  is 
so  large  that  the  HAFT  multiplied  by 
that  number  is  certain  to  appreciably 
exceed  the  section  408  tolerance  (.25 
ppm).  EPA  expects  that  in  most  cases 
the  HAFT  will  not  be  lower  than  the 
tolerance  by  a  factor  of  two.  This 
conclusion  is  based  on  EPA’s 
experience  with  setting  408  tolerances 
(i.e.,  how  they  are  derived  based  on  the 
highest  residue  values)  and  with  the 
relationships  between  average  residues 
in  held  trials  and  either  tolerances  or 
maximum  field  trial  residues,  which  are 
usually  close  to  the  tolerance.  In  most 
cases  average  residues  across  all  field 
trials  for  a  given  crop  are  2-6  times  less 
than  a  tolerance  or  maximum  field  trial 
value.  The  highest  average  field  trial 
(HAFT)  will  be  higher  than  the  average 
residue  across  all  trials.  Therefore,  in 
this  particular  case  the  Agency  is 
confident  that  ten  times  the  HAFT  will 
be  appreciably  higher  than  the  408 
tolerance.  Examples  of  the  relationships 
between  average  residues  and  tolerances 
or  maximum  field  trial  residues  are 
available  in  the  docket  for  this  notice. 
EPA’s  conclusion  regarding  the  level  of 
simazine  residues  in  sugarcane  molasses 
is  confirmed  by  a  processing  study  in 
which  sugarcane  treated  at  the 
maximum  application  rate  showed  total 
residues  of  0.63  ppm  in  molasses,  well 
above  the  0.25  ppm  sugarcane  tolerance. 
Therefore,  EPA  believes  that  it  is  likely 


that  some  molasses  will  contain 
residues  exceeding  the  tolerance. 

According  to  Residue  Chemistry 
Table  II,  sugarcane  syrup  is  not 
considered  a  significant  human  food 
item.  The  Agency  has  determined  that 
no  section  409  FAR  is  required. 

Simazine  in  potable  water.  Even 
though  EPA  no  longer  sets  section  409 
FARs  under  the  FFDCA  for  residues  in 
potable  water,  this  FAR  for  simazine 
exists.  Therefore,  EPA  will  apply  the 
same  analysis  to  it  as  to  the  other 
section  409  FARs  addressed  in  this 
notice. 

B.  Induce  Cancer  Determination 

If  a  FAR  is  necessary  to  prevent 
adulterated  food,  as  in  the  case  of  the  13 
FARs  of  the  five  chemicals  discussed 
above,  EPA  must  determine  whether  the 
pesticide  induces  cancer  within  the 
meaning  of  the  Delaney  clause.  In  the 
proposal  for  this  final  rule  (59  FR  33941; 
July  1, 1994),  EPA  determined  that  all 
of  &e  following  five  chemicals  “induce 
cancer”  within  the  meaning  of  the 
Delaney  clause:  Ethylene  oxide, 
mancozeb,  propargite,  propylene  oxide 
and  simazine.  (OPP  docket  300335.) 

In  construing  the  “induce  cancer” 
standard  as  to  animals,  EPA  follows  a 
weight-of-the-evidence  approach.  In 
regard  to  animal  carcinogenicity,  EPA, 
in  general,  interprets  “induces  cancer” 
to  mean: 

The  carcinogenicity  of  a  substance  in 
animals  is  established  when 
administration  in  an  adequately 
designed  and  conducted  study  or 
studies  results  in  an  increase  in  the 
incidence  of  one  or  more  types  of 
malignant  (or,  where  appropriate, 
benign  or  a  combination  of  benign  and 
malignant)  neoplasms  in  treated  animals 
compared  to  untreated  animals 
maintained  under  identical  conditions 
except  for  exposure  to  the  test 
compound.  Determination  that  the 
incidence  of  neoplasms  increases  as  the 
result  of  exposure  to  the  test  compound 
requires  a  full  biological,  pathological, 
and  statistical  evaluation.  Statistics 
assist  in  evaluating  the  biological 
significance  of  the  observed  responses, 
but  a  conclusion  on  carcinogenicity  is 
not  determined  on  the  basis  of  statistics 
alone.  Under  this  approach,  a  substance 
may  be  found  to  “induce  cancer”  in 
animals  despite  the  fact  that  increased 
tumor  incidence  occurs  only  at  high 
doses,  or  that  only  benign  tumors  occur, 
and  despite  negative  results  in  other 
animal  feeding  studies.  (See  58  FR 
37863,  July  14, 1993;  53  FR  41108, 
October  19, 1988;  and  52  FR  49577, 
December  31, 1987.) 

EPA  has  considered  the  comments 
submitted  on  the  proposed  rule,  and  has 


applied  this  interpretation  to  the  5 
chemicals  addressed  above.  Based  on 
this  analysis,  EPA  concludes  that 
ethylene  oxide,  mancozeb,  propargite, 
propylene  oxide  and  simazine  induce 
cancer  within  the  meaning  of  the 
Delaney  clause.  Because  EPA  has 
determined  that  the  section  409  FARs 
for  captan  and  oxyfluorfen  should  be 
revoked  on  grounds  other  than  the 
Delaney  clause,  the  Agency  is  not 
issuing  a  final  finding  in  this  action  that 
these  chemicals  induce  cancer  within 
the  meaning  of  the  Delaney  clause.  Full 
copies  of  EPA’s  reviews  of  each 
chemical  and  other  references  in  this 
document  are  available  in  the  OPP 
docket  300335,  the  location  of  which  is 
given  in  the  “ADDRESSES”  section  of 
this  preamble. 

V.  EPA’s  Decisions 

A.  FARs  That  Are  Not  Needed 

Captan.  EPA  is  revoking  the  FAR  for 
the  fungicide  captan  in  or  on  raisins  (50 
ppm).  This  FAR  is  codified  at  40  CFR 
185.500.  EPA  is  revoking  this  regulation 
because  the  Agency  has  determined  that 
this  FAR  is  not  needed  to  prevent 
adulterated  food.  This  final  rule  is  based 
on  the  groimds  discussed  in  the  petition 
of  January  31, 1996,  discussed  in  Unit 
IV  of  this  preamble. 

Mancozeb.  EPA  is  revoking  the  FARs 
for  mancozeb  (expressed  as  the  zinc  ion 
and  maneb  coordination  product)  for 
residues  in  the  brans  of  barley  and  rye 
(20  ppm)  and  in  the  flours  of  barley, 
oats,  rye  and  wheat  (1  ppm).  These 
FARs  are  codified  at  40  CFR  185.6300. 
EPA  is  revoking  these  FARs  because 
they  are  not  needed  to  prevent 
adulterated  food.  This  final  rule  is  based 
on  tbe  grounds  discussed  in  the  petition 
of  May  19, 1993,  discussed  in  Unit  IV 
of  this  preamble. 

Oxyfluorfen.  EPA  is  revoking  the 
FARs  for  residues  of  oxyfluorfen  on 
cottonseed  oil,  peppermint  oil, 
spearmint  oil  and  soybean  oil  (.25  ppm). 
These  FARs  are  codified  at  40  CFR 
185.4600.  EPA  is  revoking  these  FARs 
because  the  Agency  has  determined  that 
these  FARs  are  not  needed  to  prevent 
adulterated  foods.  This  final  rule  is 
based  on  tbe  grmmds  discussed  in  the 
petition  of  December  14, 1994, 
discussed  in  Unit  FV  of  this  preamble. 

Propargite.  EPA  is  revoking  the  FAR 
for  residues  of  propargite  on  raisins  (25 
ppm).  This  FAR  is  codified  at  40  CFR 
185.5000.  EPA  is  revoking  this  FAR 
because  the  Agency  has  determined  that 
it  is  not  needed  to  prevent  adulterated 
food.  This  final  rule  is  based  on  the 
grounds  discussed  in  the  petition  of 
September  7, 1994,  discussed  in  Unit  IV 
of  this  preamble. 
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Simazine.  EPA  is  revoking  the  FAR 
for  residues  of  simazine  in  sugarcane 
syrup  (1  ppm).  This  FAR  is  codified  at 


40  CFR  185.5350.  EPA  is  revoking  this 
FAR  because  EPA  has  determined  that 
it  is  not  needed  to  prevent  adulterated 

Table  1.— 13  FARs  That  Are  Not  Needed 


food.  This  final  rule  is  based  on  updated 
Agency  guidelines  which  dictate  when 
a  FAR  is  needed. 


Pesticide 

- 1 

CFR  citation 

1 

Commodity 

Food  additive  regulation  level 

Captan 

185.500 

raisins  { 

!  50.0  ppm 

Mancozeb 

185.6300 

bran  of  barley,  rye 

20  ppm 

flours  of  oats,  b^ey,  rye,  wheat 

1  ppm 

Oxyfluorfen 

185.4600 

peppermint,  spearmint,  soybean,  and 
cottonse^  oils 

0.25  ppm 

Propargite 

185.5000 

I  raisins 

25  ppm 

Simazine 

185.5350 

sugarcane  syrup 

1  ppm 

B.  Food  Additive  Regulations  That 
Violate  the  Delaney  Clause 

Ethylene  oxide.  EPA  is  revoking  the 
FAR  for  residues  resulting  from  the 
direct  application  of  ethylene  oxide  to 
ground  spices  (50  ppm).  This  FAR  is 
codified  at  40  CFR  185.2850.  Ethylene 
oxide  has  been  found  to  induce  cancer 
in  animals  based  on  tests  which  are 
appropriate  for  the  evaluation  of  the 
safety  of  food  additives.  Thus,  this 
regulation  violates  the  Delaney  clause  in 
section  409  of  the  FFDCA. 

Mancozeb.  EPA  is  revoking  the  FAR 
for  mancozeb  (expressed  as  the  zinc  ion 
and  maneb  coordination  product)  for 
residues  in  oat  bran  (20  ppm).  This  FAR 


is  codified  at  40  CFR  185.6300.  Since 
mancozeb  induces  cancer  when 
ingested  by  animals,  this  regulation 
violates  the  Delaney  clause  in  section 
409  of  the  FFDCA. 

Propargite.  EPA  is  revoking  the  FARs 
for  residues  of  propargite  on  dried  figs 
(9  ppm)  and  dried  tea  (10  ppm).  These 
FARs  are  codified  at  40  CFR  185.5000. 
Since  propargite  induces  cancer  when 
ingested  by  animals,  these  regulations 
violate  the  Delaney  clause  in  section 
409  of  the  FFDCA. 

Propylene  oxide.  EPA  is  revoking  the 
FARs  for  residues  of  propylene  oxide  on 
cocoa  (300  ppm),  glace  frait  (700  ppm), 
gums  (300  ppm),  processed  nutmeats 
(except  peanuts)  (300  ppm),  dried 


prunes  (700  ppm),  processed  spices  (300 
ppm),  and  starch  (300  ppm).  These 
FARs  are  codified  at  40  CFR  185.5150. 
Since  propylene  oxide  induces  cancer 
in  animals  in  tests  appropriate  for  the 
evaluation  of  the  safety  of  food 
additives,  these  regulations  violate  the 
Delaney  clause  in  section  409  of  the 
FFDCA. 

Simazine.  EPA  is  revoking  the  FARs 
for  residues  of  simazine  on  sugarcane 
molasses  (1  ppm)  and  in  potable  water 
(.01  ppm).  These  FARs  are  codified  at 
40  cH(  185.5350.  Since  simazine 
induces  cancer  when  ingested  by 
animals,  these  FARs  violate  the  Delaney 
clause  in  section  409  of  the  FFDCA. 


Table  2.— 13  FARs  That  Vicxjkte  The  Delaney  Clause 


Pesticide 

CFR  citation 

Commodity 

Food  additive  regulation 
level 

Ethylene  oxide 

185.2850 

ground  spices 

50  ppm 

Mancozeb 

185.6300 

bran  of  oats 

20  ppm 

Propargite 

185.5000 

dried  figs 

9  ppm 

dried  tea 

10  ppm 

Propylene  oxide 

186.5150 

glace  fruit 

700  ppm 

cocoa 

300  ppm 

gums 

300  ppm 

processed  nutmeats  (except  peanuts) 

300  ppm 

dried  prunes 

700  ppm 

starch 

300  ppm 

processed  spices 

300  ppm 

Simazine 

185.5350 

sugarcane  moleisses 

1  ppm 

potable  water 

.01  ppm 

VI.  Consideration  of  Comments 

EPA’s  proposed  revocation  of  these 
FARs  was  published  prior  to  EPA’s 
response  to  the  NFPA  petition.  Many 
comments  that  were  submitted  in 
response  to  the  proposed  rule  urged 
EPA  to  reconsider  many  of  its  tolerance 
setting  policies,  including  the 
coordination,  concentration,  RTE  and 
RAC  policies.  As  explained  in  the 


earlier  units  of  this  notice,  EPA  has 
adopted  new  policies  and  used  them  in 
making  the  determinations  for  this  final 
rule.  Because  of  these  new  policies,  only 
13  of  the  26  FARs  which  EPA  proposed 
to  revoke  on  July  1, 1994,  are  l^ing 
revoked  because  they  violate  the 
Delaney  clause.  In  addition,  most 
commenters  also  raised  chemical 
specific  issues,  primarily  concerning 


whether  the  chemical  induces  cancer 
within  the  meaning  of  the  Delaney 
clause.  EPA’s  response  to  chemical 
specific  comments  is  summarized 
below.  Full  responses  to  comments  are 
in  the  docket. 

American  Crop  Protection  Association 
(ACPA) 

Comments:  ACPA  submitted 
extensive  comments  on  tlie  ]>roposal. 
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Many  of  ACPA’s  comments  seem  to 
suggest  that  EPA  has  incorrectly  applied 
the  legal  standard  “induce  cancer” 
because  EPA  failed  to  duplicate  prior 
FDA  practice.  ACPA  admits  that  EPA 
announced  it  would  use  FDA’s  “induce 
cancer”  standard  and  would  follow  the 
weight  of  the  evidence  approach  used 
by  FDA  but  ACPA  contends  that  EPA’s 
application  of  the  standard  was  not 
sufficiently  thorough  and  that  EPA  has 
failed  to  consider  various  categories  of 
relevant  evidence.  ACPA  alleges  that 
one  particular  type  of  evidence  ignored 
by  EPA  is  biologic  and  mechanistic 
data.  Further,  ACPA  argues  that  EPA 
has  wrongly  interpreted  the  Delaney 
clause  because  EPA  has  failed  to  take 
into  account  the  relevance  of  the  results 
of  animal  studies  to  humans.  ACPA  also 
asserts  that  EPA  failed  to  take  account 
of  the  fact  that  an  “induce  cancer” 
finding  is  appropriate  only  where  the 
evidence  is  “conclusive.”  Finally, 

ACPA  argues  that  EPA  is  legally 
required  to  determine  whether  a  section 
409  FAR  is  legally  necessary  to  prevent 
the  adulteration  of  food  before  revoking 
it  on  Delaney  clause  groimds. 

EPA’s  response:  EPA  believes  its 
application  of  the  “induce  cancer” 
standard  and  the  weight  of  the  evidence 
approach  has  sufficiently  addressed  all 
relevant  evidence.  Where  ACPA  or  other 
commenters  have  raised  questions 
concerning  how  specific  data  were 
considered  for  specific  chemicals,  EPA 
has  in  this  notice  or  in  the  docket 
responded  to  those  comments.  ACPA’s 
comments  regarding  the  role  of  the 
relevance  of  animal  studies  to  humans 
under  the  Delaney  clause,  the  relevance 
of  biologic  and  mechanistic  data,  the 
■  degree  of  certainty  required  for  a 
Delaney  clause  finding,  and  the  need  for 
a  determination  as  to  the  necessity  of  a 
FAR  are  addressed  below. 

Relevance  to  humans.  ACPA  asserts 
that  a  substance  does  not  induce  cancer 
within  the  meaning  of  the  Delaney 
clause  even  if  it  produces  cancer  when 
fed  to  experimental  animals  if  the 
results  of  the  experiment  are  not 
relevant  to  human  carcinogenicity.  To 
support  this  conclusion,  ACPA  first 
notes  that  the  Delaney  clause  contains 
two  clauses  separated  hy  the 
conjunction  “or.” 

[N]o  additive  shall  be  deemed  to  be  safe  if 
it  is  found  to  induce  cancer  when  ingested 
by  man  or  animal  or  if  it  is  found,  after  tests 
which  are  appropriate  for  the  evaluation  of 
the  safety  of  food  additives,  to  induce  cancer 
in  man  or  animal  *  »  * 

21  U.S.C.  348(c)(3)(A)  (emphasis 
added).  According  to  ACPA,  the  first 
clause  is  limited  to  evidence  gathered 
through  epidemiological  studies  on 


humans  or  animals  and  the  second 
clause  addresses  evidence  gathered  from 
experiments.  ACPA  bases  this 
conclusion  on  the  inclusion  of  the  word 
“tests”  in  the  second  clause  but  not  in 
the  first.  Further,  ACPA  argues  that  the 
requirement  that  the  tests  be 
“appropriate  for  the  evaluation  of  the 
safety  of  food  additives”  mandates  that 
EPA  must  consider  the  relevance  of  both 
the  test  design  and  the  test  results  to 
human  carcinogenicity.  For  example, 
ACPA  asserts  that  if  the  test  produces 
cancer  in  the  animals  but  that  cancer 
would  not  be  produced  in  humans  then 
the  substance  does  not  induce  cancer  in 
animals  under  the  Delaney  clause 
because  the  test  was  inappropriate  for 
an  evaluation  of  human  carcinogenicity. 
A  failure  to  consider  the  relevance  of 
test  results  to  humans,  ACPA  contends, 
would  make  the  focus  of  the  Delaney 
clause  protection  of  the  health  of 
experimental  animals,  not  humans. 

EPA  disagrees  with  each  step  of 
ACPA’s  analysis.  First,  EPA  believes 
that  the  feeding  studies  with 
experimental  animals  fall  within  the 
first  clause  of  the  Delaney  clause.  It  is 
a  difficult  stretch  to  suggest  that  a 
substance  that  has  produced  cancer  in 
an  animal  feeding  study  has  not  been 
“found  to  induce  cancer  when  ingested 
by  *  *  *  animaUs].”  This  is  especially 
the  case  when  the  alternative 
interpretation  is  that  this  phrase  refers 
to  a  type  of  study — an  epidemiological 
study  of  animals — ^which  is  rarely  if  ever 
used  to  evaluate  carcinogenicity. 

Moreover,  the  legislative  history 
refutes  ACPA’s  proposed  interpretation. 
The  second  half  of  the  Delaney  clause 
concerning  appropriate  tests  was 
included  in  the  anti-cancer  provision 
because  of  a  concern  that  tests  other 
than  feeding  studies  might  be  deemed 
controlling  imder  the  Delaney  clause.  At 
the  same  time  the  “appropriate”  tests 
clause  was  added,  the  original  clause 
was  amended  to  add  a  reference  to 
ingestion,  thus  signaling  a  sp)ecial  status 
for  ingestion  studies. 

Congressman  Delaney’s  anti-cancer 
clause  as  initially  drafted  stated:  “The 
Secretary  shall  not  approve  for  use  in 
food  any  chemical  additive  found  to 
induce  cancer  in  man,  or,  after  tests, 
foimd  to  induce  cancer  in  animals.” 

H.R.  7798,  85th  Cong.,  1st  Sess.,  section 
409  (d),  reprinted  in  XIV  A  Legislative 
History  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  at  97  [hereinafter  cited  as 
Leg.  Hist.].  At  first,  the  Department  of 
Health,  Education  and  Welfare  (HEW) 
objected  to  a  specific  mention  of  cancer 
in  the  Food  Additive  Amendments  but 
relented  and  proposed  the  anti-cancer 
language  which  was  enacted.  HEW 


explained  in  detail  the  reason  for 
revising  the  initial  anti-cancer  clause: 

It  would  be  important,  also  to  use  language 
that  would  provide  the  intended  safeguards 
without  creating  unintended  and 
unnecessary  complications.  For  example,  the 
language  suggested  by  some  to  bar 
carcinogenic  additives  would,  if  read 
literally,  forbid  the  approval  for  use  in  food 
of  any  substance  that  causes  any  type  of 
cancer  in  any  test  animal  by  any  route  of 
administration.  This  could  lead  to 
undesirable  results  which  obviously  were  not 
intended  by  those  who  suggested  the 
language.  Concentrated  sugar  solution,  lard, 
certain  edible  vegetable  oils,  and  even  cold 
water  have  been  reported  to  cause  a  type  of 
cancer  at  the  site  of  injection  when  injected 
repeatedly  by  hypodermic  needle  into  the 
same  spot  in  a  test  animal.  But  scientists 
have  not  suggested  that  these  same 
substances  cause  cancer  when  swallowed  by 
mouth. 

The  enactment  of  a  law  which  would  seem 
to  bar  such  common  materials  from  the  diet 
would  place  the  agency  that  administered  it 
in  an  untenable  position.  The  agency  would 
either  have  to  try  to  enforce  the  law  literally 
so  as  to  keep  these  items  out  of  the  diet — 
evidently  an  impossible  task — or  it  would 
have  to  read  between  the  lines  of  the  law  an 
intent  which  would  make  the  law  workable, 
without  a  clear  guide  from  Congress  as  to 
what  was  meant. 

This  difficulty  could  readily  be  avoided,  if 
there  is  still  a  desire  to  make  specific 
mention  of  cancer  in  the  bill,  by  providing 
that  “no  additive  shall  be  deemed  to  be  safe 
if  it  is  found  to  induce  cancer  when  ingested 
by  man  or  animal,  or  if  it  is  found,  after  tests 
which  are  appropriate  to  the  evaluation  of 
the  safe*:y  of  food  additives,  to  induce  cancer 
in  animals.” 

104  Cong.  Rec.  17415  (1958),  XIV  Leg. 
Hist,  at  869  (reprinting  a  letter  from 
Elliot  L.  Richardson,  Assistant 
Secretary,  Department  of  HEW).  If  HEW 
had  intended  that  HEW  be  granted 
discretion  to  decide  whether  any  test 
was  appropriate  for  evaluating  the  safety 
of  food  additives,  even  ingestion 
studies,  the  word  “appropriate”  could 
have  simply  been  inserted  before  “tests” 
in  Congressman  Delaney’s  draft. 
However,  the  proposed  revision  not 
only  added  language  modifying  the 
word  “test”  but  rewrote  the  opening 
language  of  the  anticancer  provision  by 
inserting  a  reference  to  ingestion  and 
animals.  This  creates  the  clear  inference 
that  the  appropriateness  of  ingestion 
studies  was  not  open  to  question. 

This  was  certainly  the 
contemporaneous  interpretation  of  the 
Delaney  clause.  In  1960,  when  the 
addition  of  a  Delaney  clause  to  the  Color 
Additive  Amendments  was  fully 
debated  in  Congress,  the  House  Report 
on  the  Amendments  described  the 
Delaney  clause  as  follows: 

This  clause  provides  that  a  color  additive 
shall  be  deemed  unsafe  and  shall  not  be 
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listed  for  any  use  which  will  or  may  result 
in  ingestion  of  any  part  of  such  additive,  if 
the  additive  is  found  to  induce  cancer  when 
ingested  by  man  or  animal,  or  if  it  is  found 
to  induce  cancer  in  man  or  animal  by  other 
tests,  not  involving  ingestion,  which  are 
considered  to  be  appropriate  for  the 
evaluation  of  the  safety  of  additives  for  use 
in  food. 

H.  Rep.  No.  1761,  86th  Cong.,  2d  Sess. 

11  (1960),  XVI  Leg.  Hist,  at  680. 
Similarly,  the  Secretary  of  HEW 
indicated  at  hearings  on  the  Color 
Additive  Amendments  that  HEW 
interpreted  the  “ingestion”  part  of  the 
Delaney  clause  as  requiring  the  use  of 
scientific  tests: 

The  conclusion  that  an  additive  “is  found 
to  induce  cancer  when  ingested  by  man  or 
animal”  is  a  scientific  one.  The  conclusion  is 
reached  by  competent  scientists  using  widely 
accepted  scientific  testing  methods  and 
critical  judgment. 

Color  Additives:  Hearings  on  H.R.  7624 
and  S.  2197  Before  the  Comm,  on 
Interstate  and  Foreign  Commerce,  86th 
Cong.,  2d  Sess.  62  (1960),  XVI  Leg.  Hist, 
at  67  (statement  of  HEW  Secretary 
Flemming).  Finally,  that  the  “ingestion” 
half  of  the  Delaney  clause  was 
interpreted  as  covering  feeding  studies 
and  thus  as  being  the  principal 
operative  phrase  in  the  Delaney  clause 
is  confirmed  by  HEW’s  reaction  to  a 
proposal  to  delete  the  first  half  of  the 
Delaney  clause.  HEW  objected  arguing 
that  this  change  “is  obviously  designed 
to  weaken  the  anticancer  clause  and  to 
allow  room  for  the  contention  that  our 
Department  should  establish  tolerances 
to  permit  chemicals  in  food  even  though 
they  had  been  found  to  induce  cancer 
when  fed.”  H.  Rep.  No.  1761,  86th 
Cong.,  2d  Sess.  83  (1960),  X>h  Leg.  Hist, 
at  752  (reprintihg  letter  to  the 
Committee  from  HEW  Secretary 
Flemming)  (emphasis  added).  Following 
HEW’s  objections,  this  amendment  was 
not  further  pursued.^ 

Second,  even  assuming  for  the  sake  of 
argument  that  feeding  studies  only  fall 
within  the  second  half  of  the  Delaney 
clause,  EPA  still  does  not  accept 
ACPA’s  suggestion  that  the 
“appropriate”  tests  language  allows  or 
requires  EPA  to  consider  the  relevance 
to  humans  of  the  results  of  an  animal 
study  in  determining  whether  a 
pesticide  induces  cancer  in  animals. 

Just  as  in  the  first  half  of  the  Delaney 
clause,  the  second  half  requires  a 
finding  of  whether  a  substance  induces 


*  To  the  extent  any  statement  in  the  notice 
published  at  58  FR  37862  (July  14. 1993)  implies 
that  ingestion  studies  fall  within  the  "appropriate 
tests”  half  of  the  Delaney  clause,  that  implication 
was  inadvertent  and  is  inconsistent  with  the  statute 
and  with  prior  EPA  precedent  (50  FR  20373,  May 
15, 1985). 


cancer  “in  man  or  animal.”  The 
appropriate  tests  language  does  not 
override  the  clear  intent  of  the  statutory 
“or”  but  merely  insures  that  the  tests 
relate  to  the  safety  of  food  additives.  As 
the  legislative  history  quoted  above 
shows,  the  appropriate  tests  language 
was  designed  to  give  the  government  the 
discretion  to  take  into  account  the 
“route  of  administration”  in 
determining  whether  the  substance 
would  cause  cancer  when  “swallowed 
by  mouth,”  Accordingly,  EPA  believes 
an  “appropriate”  test  for  the  evaluation 
of  the  safety  of  food  additives  is  one  that 
yields  information  bearing  on  whether 
the  substance  will  induce  cancer  in 
humans  or  animals  when  ingested. 
Clearly,  an  animal  feeding  study  meets 
this  criterion  in  all  regards  as  to 
animals.  Indeed,  it  would  be  strange  to 
suggest  otherwise.  The  very  stimulus  for 
the  Delaney  clause  was  that 
“(IJaboratory  experiments  have  shown 
that  a  number  of  substances  when 
added  to  the  diet  of  test  animals  have 
produced  cancer.”  H.  Rep.  No,  1761, 
86th  Cong.,  2d  Sess.  11  (1960),  XVI  Leg. 
Hist,  at  680. 

Contrary  to  ACPA’s  contention,  a 
focus  on  the  potential  of  a  substance  to 
cause  cancer  in  animals  without 
considering  the  relevance  of  this  cancer 
to  humans  does  not  make  the  goal  of  the 
Delaney  clause  the  protection  of 
laboratory  animals.  The  underlying 
rationale  of  the  Delaney  clause  is  that 
science  caimot  establish  for  humans  a 
safe  dose  of  a  substance  that  induces 
cancer  in  animals.  As  explained  by 
HEW: 

[The  Delaney  clausel  allows  the 
Department  and  its  scientific  people  full 
discretion  and  judgment  in  deciding  whether 
a  substance  has  been  shown  to  produce 
cancer  when  added  to  the  diet  of  test 
animals.  But  once  this  decision  is  made,  the 
limits  of  judgment  have  been  reached  and 
there  is  no  reliable  basis  on  which  discretion 
could  be  exercised  in  determining  a  safe 
threshold  dose  for  the  established 
carcinogen. 

H.  Rep.  No.  1761,  86th  Cong.,  2d  Sess. 

14  (1960),  XVI  Leg.  Hist,  at  683  (the 
Committee  report  adopted  the  statement 
of  HEW  Secretary  Flemming).  Thus,  by 
enacting  the  Delaney  clause.  Congress 
concluded  that  barring  substances  based 
on  findings  in  animals  alone  was  the 
most  practicable  way  to  protect  humans. 
ACPA  may  find  this  approach 
misguided  but  that  does  not  make  it  not 
the  law. 

At  bottom,  ACPA’s  argument  seeks  to 
give  EPA  the  discretion  to  set  safe  doses 
for  substances  foimd  to  induce  cancer 
when  fed  to  animals.  That  discretion, 
however,  was  removed  by  the  Delaney 
clause.  Les  v.  Reilly,  968  F.2d  985,  988 


(9th  Cir.  1992),  cert,  denied,  113  S.Ct. 
1361  (1993).  Once  a  finding  of  animal 
carcinogenicity  is  made,  the  operation 
of  the  Delaney  clause  is  “automatic.” 
Public  Citizen  v.  Young,  831  F.2d  1108, 
1121  (D.C.  Cir.  1987),  cert,  denied,  485 
U.S.  1006  (1988).  The  D.C.  Circuit  has 
previously  concluded  that  the  Delaney 
clause  indicates  that  “Congress  did  not 
intend  the  FDA  to  be  able  to  take  a 
finding  that  a  substance  causes  only 
trivial  risk  in  humans  and  work  back 
from  that  to  a  finding  that  the  substance 
does  not  ‘induce  cancer  in  *  *  * 
animals.’”  Id.  Similarly,  EPA  may  not 
work  back  hum  a  conclusion  that  the 
results  of  an  animal  study  are  irrelevant 
to  humans  to  a  finding  that  the 
substance  does  not  induce  cancer  in 
animals.  “(Tlhe  agency  may  not,  once  a 
color  [or  food]  additive  is  found  to 
induce  cancer  in  test  animals  in  the 
conventional  sense  of  the  term, 
undercut  the  statutory  consequence.” 

Id.  at  1122. 

Mechanistic  and  biologic  information. 
EPA  believes  that  mechanistic  and 
biologic  information  is  relevant  to  the 
Delaney  clause  determination  on  animal 
carcinogenicity  to  the  extent  such 
information  bears  on  the  question  of 
whether  a  substance  induces  cancer  in 
the  test  animal.  Mechanistic  and 
biologic  information  may  have 
particular  relevance  to  the  issue  of 
causation.  However,  having  said  that, 
EPA  recognizes  that  proper  evaluation 
under  the  Delaney  clause  of  mechanistic 
and  biologic  information  poses  difficult 
questions.  For  example,  ACPA  contends 
that  if  a  substance  induces  cancer 
through  a  secondary  mechanism  (e.g., 
the  substance  causes  the  growth  of 
urinary  tract  stones  and  the  stones 
irritate  the  urinary  tract  causing  cancer), 
then  the  substance  does  not  induce 
cancer  within  the  meaning  of  the 
Delaney  clause. 

EPA  does  not  believe  that  EPA  or  FDA 
has  ever  squarely  decided  this  legal 
question  in  tciking  final  action  on  a 
substance  under  the  Delaney  clause.  Nor 
does  EPA  believe  that  question  needs  to 
be  addressed  in  this  notice.  Although 
secondary  mechanism  arguments  have 
been  raisin  as  to  several  of  the 
pesticides  at  issue  in  this  notice,  as 
discussed  elsewhere  in  this  notice,  EPA 
has  decided  either  as  a  factual  matter 
that  those  arguments  are  not  adequately 
supported  or  that  there  exists  other 
evidence  showing  cancer  induction 
independent  from  any  cancer  produced 
through  a  secondary  mechanism. 

“Conclusive”  evidence  of 
carcinogenicity.  Citing  a  prior  FDA 
decision  involving  cyclamates  and  the 
Delaney  clause,  ACPA  has  contended 
that  findings  of  carcinogenicity  under 
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the  Delaney  clause  must  meet  some 
unusually  high  level  of  certainty.  Other 
commenters  also  made  this  argument. 
EPA  disagrees.  Neither  the  statute,  nor 
FDA  precedent  for  that  matter,  support 
using  any  other  than  the  general 
administrative  standard  of  proof  which 
is  generally  described  as  a 
preponderance  of  the  evidence.  The 
relevant  words  of  the  statute  bar  the 
establishment  of  a  regulation  for  a  food 
additive  “found  to  induce  cancer  when 
ingested  by  man  or  animal  *  *  The 
straightforward  requirement  to  make  a 
finding  certainly  does  not  impose  some 
extraordinary  level  of  proof. 

Further,  EPA  does  not  believe  the 
FDA  decision  on  cyclamates  requires  a 
higher  standard  of  proof.  That  decision 
does  use  the  word  “conclusive”  in 
connection  with  the  Delaney  clause,  but 
that  is  a  factor  of  FDA  having  classified 
the  studies  involved  in  that  case  into 
one  of  three  categories:  (1)  Conclusive  or 
positive;  (2)  inconclusive  but  suggestive; 
or  (3)  negative  (45  FR  61474,  61481- 
61482,  September  16, 1980).  This 
breakdown  was  made  so  as  to  explicate 
whether  the  proper  showing  of  safety 
could  be  made  under  the  section  409 
safety  standard  excluding  the 
requirements  of  the  Delaney  clause. 

FDA  concluded  that  inconclusive  but 
suggestive  studies  would  have  to  be 
addressed  by  a  petitioner  attempting  to 
show  a  compound  was  “safe”  (45  FR 
61477).  FDA  described  a  positive  study 
as  a  study  which  “contains  results  that 
establish  that  a  test  substance  causes 
cancer”  (45  FR  61481).  EPA  has  found 
nothing  in  this  precedent  to  suggest  that 
any  standard  other  than  a 
preponderance  of  the  evidence  applies 
to  the  Delaney  clause  finding. 

Determination  on  the  need  for  section 
409  FARs.  ACPA  as  well  as  several  other 
commenters  argued  that  EPA  is  legally 
required  to  determine  if  a  section  409 
FAR  is  necessary  to  prevent  the 
adulteration  of  food  prior  to  revoking 
such  a  FAR  on  Delaney  clause  grounds. 
Where  there  are  grounds  for  revocation 
of  a  section  409  FAR  unconnected  to 
safety,  EPA  generally  would,  as  a  policy 
matter,  rely  on  those  grounds  to  revoke 
the  FAR  prior  to  revoking  finally  under 
the  Delaney  clause.  However,  as  EPA 
has  recently  explained  in  the 
Coordination  Policy  statement  (61  FR 
2377,  January  31, 1996),  EPA  is  under 
no  legal  obligation  to  subordinate  the 
Delaney  clause  to  other  grounds  in  a 
revocation  proceeding. 

EtO 

Comment:  The  American  Spice  Trade 
Association  (ASTA)  submitted  a  panel 
report  which  concluded  that  EtO  is  not 
likely  to  induce  cancer  in  animals  or 


humans  when  ingested  as  a  residue  on 
spices.  The  panel  contends  that  it  is 
inappropriate  to  conclude  that  EtO 
causes  cancer  through  ingestion  based 
on  inhalation  data.  Therefore  the 
revocation  of  the  section  409  FAR 
because  of  the  Delaney  clause  is 
inappropriate. 

EPA's  response:  EPA  has  concluded 
that  it  is  appropriate  to  use  inhalation 
data  to  evaluate  the  safety  of  EtO  as  a 
food  additive.  This  conclusion  is  based 
on  the  finding  of  multiple  benign  and 
malignant  tumors  distant  from  the  site 
of  exposure,  which  suggests  that  EtO 
has  tumor  inducing  potential 
independent  of  route  of  administration. 
Inhalation  exposme  to  EtO  was 
associated  with  multiple  benign  and 
malignant  tumors  in  F344  rats  and 
B6C3F1  mice.  EtO  was  also  associated 
with  tumor  formation  following  oral 
gavage  administration  to  Fischer  rats 
and  subcutaneous  administration  to 
NMRI  mice.  In  addition,  EtO  is  a 
genotoxic  agent  in  vivo  and  in  vitro.  The 
large  in  vivo  genetic  toxicity  database 
shows  that  EtO  produces  effects  distant 
from  the  site  of  exposure.  Genetic  effects 
noted  in  vivo  include  micronuclei,  sister 
chromatid  exchange,  germ  cell  effects 
(dominant  lethal),  and  heritable 
translocations;  these  effects  were 
associated  with  intravenous  or 
intraperitoneal  injection  and  inhalation 
exposure  (Dellarco  et  al.  1990).  These 
genetic  toxicity  data  provide  further 
support  for  the  conclusion  that  EtO 
induces  cancer. 

Comment:  ASTA  had  a  number  of 
comments  regarding  exposure.  These 
comments  claim  that: 

(1)  EtO  is  imstable  in  the  acid  pH  of 
the  stomach  based  on  in  vitro  hydrolysis 
data. 

(2)  Ingested  EtO  is  likely  to  be 
detoxified  by  glutathione  present  in  the 
gastric  mucosa  and  epithelial  cells. 

(3)  EtO  exposure  via  ingestion  of 
treated  spices  is  expected  to  be 
significantly  lower  than  levels 
associated  with  tumors  in  rodents. 

(4)  Consumers  are  unlikely  to  be 
exposed  to  EtO  via  consumption  of 
treated  spices  based  on  residue 
persistence  studies  submitted  to  EPA. 
The  study  allegedly  showed  EtO  levels 
in  spices  at  or  below  the  limit  of 
quantification  within  60  days. 

EPA’s  response:  The  issue  central  to 
the  Delaney  clause  is  whether  EtO 
induces  cancer  in  man  or  animals  when 
ingested  or  in  a  study  which  is 
appropriate  to  evaluate  the  safety  of  a 
food  additive.  EtO  is  associated  with 
cancer  in  animals  following  inhalation, 
oral,  and  subcutaneous  administration. 
As  explained  above,  EPA  has 
determined  that  these  studies  are 


appropriate  for  the  evaluation  of  the 
safety  of  EtO  as  a  food  additive.  No  data 
have  been  submitted  which  would 
establish  affrrmatively  that  all  EtO 
residues  in  food  would  break  down  or 
be  “detoxified”  in  the  stomach. 
Therefore,  EPA  does  not  believe  that  it 
should  reconsider  the  determination 
that  inhalation  data  are  appropriate  for 
evaluating  EtO  as  a  food  additive  on 
these  grounds.  Further,  as  explained 
above,  EtO  is  associated  with  genetic 
toxicity,  including  heritable  mutation, 
in  vivo  following  oral,  inhalation, 
intraperitoneal,  and  intravenous* 
administration. 

The  level  of  human  exposure  to  EtO 
residues  in  treated  spices  is  not  relevant 
to  the  Delaney  clause.  As  stated  above, 
the  critical  issue  is  that  EtO  has  been 
found  to  induce  cancer  in  animals.  The 
Delaney  clause  does  not  allow  EPA  to 
consider  exposure  levels.  Although 
residue  chemistry  data  submitted  to  the 
Agency  show  that  EtO  residues  in  spices 
dissipate  over  time,  the  data  also  show 
that  sufficient  residues  remain  so  that  a 
tolerance  is  needed  for  spices  treated 
with  EtO. 

Comment:  ASTA  commented  that  the 
EPA  Office  of  Pesticide  Programs  (OPP) 
should  conduct  a  peer  review  of  the 
carcinogenicity  of  EtO,  and  should  not 
rely  on  a  Health  Assessment  Document 
developed  by  the  EPA  Office  of 
Research  and  Development  (ORD)  to 
establish  the  carcinogenicity  of  EtO. 

EPA ’s  response:  The  ORD  Health 
Assessment  Document  cited  in  the 
proposal  for  this  rule  is  an  EPA 
document  which  reflects  the  position  of 
the  Agency  on  the  carcinogenicity  of 
EtO.  This  document  was  subjected  to 
peer  review,  both  internal  and  external, 
prior  to  publication.  In  addition,  the 
content  of  the  document  was 
independently  peer-reviewed  in  a 
public  session  by  the  Environmental 
Health  Committee  of  EPA’s  Science 
Advisory  Board.  Therefore,  the  Agency 
does  not  believe  that  additional  peer 
review  of  this  finding  is  needed  at  this 
time. 

Comment:  ASTA  stated  its  position 
that  revocation  of  the  FAR  for  EtO  is  a 
de  facto  cancellation  of  EtO’s 
registration  under  FIFRA,  and  that 
therefore  due  process  requires  that 
FIFRA  section  6  procedures  be  followed 
in  this  action.  ASTA  also  suggested  that 
EPA  refer  the  matter  of  whether  EtO 
induces  cancer  to  the  Scientific  • 
Advisory  Panel  (SAP). 

EPA’s  response:  EPA  has  clearly 
stated  its  policy  on  coordination 
between  FFDCA  and  FIFRA.  Congress 
has  charged  EPA  with  administering 
two  statutes  with  different  procedural 
schemes.  As  discussed  in  EPA’s 
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Coordination  Policy,  EPA  has  taken  an 
approach  which  harmonizes  the  two 
statutory  standards  to  the  extent 
possible.  FIFRA  does  not  require  EPA  to 
take  action  under  FIFRA  before  acting 
under  the  FFDCA.  EPA  does  not  believe 
that  the  rulemaking  procedures  in  the 
FFDCA  violate  Constitutional  due 
process.  With  respect  to  ASTA’s 
suggestion  that  EPA  consult  the  SAP, 
there  is  no  requirement  that  EPA  refer 
FFDCA  tolerance  revocations  to  the  SAP 
prior  to  taking  action.  The  Agency  has 
i-eviewed  all  the  available  information 
on  EtO  and  has  made  its  determination 
that  EtO  induces  cancer  within  the 
meaning  of  the  Delaney  Clause.  In 
addition,  as  noted  above,  the  EPA 
Health  Assessment  Document  for  EtO, 
which  included  an  evaluation  of  the 
chemical’s  carcinogenicity,  was  peer- 
reviewed  in  a  public  session  by  die 
Environmental  Health  Committee  of 
EPA’s  Science  Advisory  Bomd. 

Comment:  The  National  Food 
Processors’  Association  (NFPA)  and 
Grocery  Manufacturers  Association 
(GMA)  commented  that  EPA  should 
withdraw  the  proposed  section  409 
revocation  of  EtO  pending  a  detailed 
reexamination  of  the  data. 

EPA’s  response:  EPA  has  made  the 
Hndings  in  this  notice  with  respect  to 
EtO  after  reviewing  all  available 
information,  and  sees  no  reason  to 
withdraw  the  proposal  based  on  the 
speculation  that  other  information 
might  become  available  someday  which 
would  disprove  this  finding.  If 
interested  persons  submit  new 
information  on  the  carcinogenicity  of 
EtO  in  the  future,  EPA  will  review  it 
and  consider  then  whether  addidonal 
regulatory  action  is  warranted. 

Mancozeb 

Comment:  The  Mancozeb  Task  Force 
(M’TF)  objected  to  EPA’s  conclusions 
that  exposure  to  mancozeb  causes  an 
increased  incidence  of  benign  and 
malignant  thyroid  tumors  in  rats  and  an 
increasing  trend  of  tumors  at  the  highest 
dose  tested  (HDT).  The  MTF  believes 
that  these  tumors  resulted  from 
exposure  to  ETU  formed  metabolically 
from  mancozeb. 

EPA’s  response:  The  Agency  is  aware 
that  ETU  is  a  contaminant  and 
degradation  product  present  in 
mancozeb,  and  that  KTU  is  a  plant  and 
animal  metabolite  of  mancozeb  which  is 
present  in  food  treated  with  mancozeb. 
Exposure  to  either  mancozeb  or  ETU 
results  in  induction  of  the  same  tumor 
type  (thyroid  tumors)  in  rats  (ETU  also 
induced  thyroid  and  liver  tumors  in 
mice).  Consistent  with  prior  FDA 
decisions,  EPA  believes  that  the  Delaney 
clause  applies  to  metabolites  of  a  food 


additive  as  well  as  the  parent 
compound.  (See,  e.g.,  56  FR  41902, 
41909,  August  23, 1991.) 

Comment:  The  MTF  also  argued  that 
the  rat  thyroid  lesions  resulted  from 
overstimulation  of  the  thyroid  and  the 
development  of  proliferative  lesions 
when  the  threshold  for  thyroid-pituitary 
feedback  is  exceeded  on  a  chronic  basis. 

EPA ’s  response:  This  may  be  a 
plausible  mechanism  for  the  thyroid 
tumors  in  rats.  However,  EPA  has  not 
received  sufficient  evidence  to  show  the 
mechanism  through  which  mancozeb 
induces  cancer.  Moreover,  as  noted  in 
EPA’s  response  to  ACPA’s  comments, 
EPA  has  not  determined  the  legal 
relevance  of  secondary  mechanism 
claims  to  the  Delaney  clause  finding. 

In  the  Agency’s  Draft  Policy 
Document  on  Thyroid  Follicular 
Carcinogenesis:  Mechanistic  and 
Science  Policy  Considerations,  SAB 
Review  E)raft,  May  1988,  EPA  explained 
a  mechanism  through  which  a  substance 
could  cause  thyroid  cancer: 

Studies  over  the  last  several  decades  in 
multiple  laboratories  and  using  a  number  of 
different  treatment  regimens  (e.g.,  iodine 
deficiency)  have  demonstrated  the 
significance  of  long-term  thyroid-pituitary 
hormonal  imbalance  in  thyroid 
carcinogenesis.  A  consistent  progression  of 
events  is  noted:  reduction  in  thyroid 
hormone  concentrations,  elevation  in  thyroid 
stimulating  hormone  (TSH)  levels,  cellular 
hypertrophy  and  hyperplasia,  nodular 
hyperplasia,  and  neoplasia.  Hyperplasia  and 
sometimes  neoplasia  of  the  pituitary  may 
also  be  seen  *  *  *.  A  block  in  any  of  the  early 
steps  act  as  a  block  for  subsequent  steps 
including  tumor  development,  and  cessation 
of  treatment  at  an  early  stage  in  the 
progression  results  in  regression  toward 
normal  thyroid  structure  and  function. 

Two  basic  questions  must  be 
addressed  before  this  draft  policy  is 
applied.  The  MTF  has  not  submitted 
data  establishing  that  the  neoplasms 
found  in  the  mancozeb  studies  are  due 
to  thyroid-pituitary  imbalance,  or  that 
other  carcinogenic  mechanisms  can  be 
discounted.  Specifically,  the  MTF  has 
not  submitted  data  to  demonstrate  any 
of  the  following  six  points: 

(a)  Goitrogenic  activity  in  vivo; 

(b)  Clinical  chemistry  changes  (e.g., 
reduced  thyroid  hormone  and  increased 
TSH  serum  concentrations); 

(c)  Specific  evidence  of  reduced 
hormone  synthesis  (e.g.,  inhibited 
iodine  uptake)  or  increased  thyroid 
hormone  clearance  (e.g.,  enhanced 
biliary  excretion); 

(d)  Evidence  of  progression  (e.g., 
hypertrophy/hyperplasia,  nodular 
hyperplasia-neoplasia); 

(e)  Reversibility  of  effects  after 
exposure  is  terminated;  and 


(f)  Structure  Activity  Relationships 
(SAR)  to  other  thyroid  tumorigens. 

Comment:  The  MTF  also  commented 
that  the  FAR  for  mancozeb  in  or  on 
brans  and  flours  is  not  necessary 
because  residues  do  not  concentrate  in 
RTE  foods  above  the  level  of  the  RAC 
tolerance,  and  that  EPA  should 
complete  action  on  the  Task  Force’s 
petition  to  revoke  the  FAR  for  brans  and 
flours  on  that  basis. 

EPA’s  response:  As  discussed  above 
in  EPA’s  coordination  policy,  EPA  does 
not  have  any  obligation  to  determine 
whether  or  not  a  FAR  is  necessary 
before  proceeding  to  revoke  it.  However, 
EPA  has  reviewed  the  Task  Force’s 
petition,  and,  as  discussed  in  Unit  V.A. 
of  this  preamble,  where  EPA  agrees  with 
the  petition,  EPA  is  revoking  the  FAR 
on  grounds  that  the  residues  do  not 
concentrate  above  the  level  of  the  RAC 
tolerance.  The  FARs  for  mancozeb  in  or 
on  flours  of  oat,  barley,  rye  and  wheat, 
and  for  brans  of  barley  and  rye  are  not 
needed,  and  are  being  revoked  on  that 
basis.  EPA  did  not  agree  with  the 
petition  with  respect  to  oat  bran,  which 
is  a  RTE  food.  Therefore,  the  FAR  for  oat 
bran  is  being  revoked  because  it  violates 
the  Delaney  clause. 

Propargite 

Comment:  Uniroyal  Chemical  Co., 

Inc.  commented  that  the  Agency  has  not 
perfoimed  a  weight  of  the  evidence 
review  of  all  available  data  and 
information  on  propargite.  including 
mechanistic  considerations.  Uniroyal 
also  asserted  that  EPA’s  “induces 
cancer”  determination  does  not  reflect 
that  one  mutagenic  study  was  negative 
and  ignores  all  other  mutagenicity 
studies.  Based  on  one  negative 
mutagenicity  study  and  strong  evidence 
for  a  secondary  mechanism  for  tumors 
in  rats.  Uniroyal  argued  that  propargite 
cannot  be  said  to  induce  cancer. 

EPA’s  response:  After  a  full 
evaluation  of  all  the  data  and  supporting 
information  regarding  animal 
carcinogenicity,  EPA  concludes  that 
exposure  to  propargite  results  in  an 
increased  incidence  of  undiflerentiated 
sarcoma  of  the  jejunum  in  both  sexes  of 
Sprague-Dawley  rats.  This  rare  (unusual 
site)  and  malignant  tumor  was  produced 
with  a  high  incidence  and  is  fatal.  The 
mutagenicity  data  support  the 
carcinogenicity  of  propargite. 

The  commenter  argues  that  the  jejunal 
tumors  were  caused  by  a  secondary 
mechanism  involving  cell  proliferation. 
In  support,  the  commenter  submitted  a 
study  purporting  to  show  that 
propargite  only  causes  cell  proliferation 
at  high  doses.  The  theory  that  cancer 
can  be  caused  by  cell  proliferation,  and 
that  proliferation  is  subject  to  a 
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threshold,  is  just  that — a  theory.  The 
Agency  has  yet  to  validate  the  cell 
proliferation  model  as  it  tentatively  has 
done  with  regard  to  the  mechanism 
involving  thyroid-pituitary  hormonal 
imbalance  in  thyroid  carcinogenicity 
(see  EPA’s  response  to  secondary 
mechanism  comment  on  mancozeb, 
above).  Important  basic  science  data  are 
needed,  like  those  developed  for  the 
thyroid,  before  EPA  can  even  consider 
this  model. 

With  respect  to  the  comment 
regarding  mutagenicity  data,  propaigite 
was  demonstrated  to  be  mutagenic  in  a 
Chinese  hamster  ovary  cell  gene 
mutation  study  in  the  absence,  but  not 
presence  of  metabolic  activation;  this 
indicates  that  propargite  is  a  direct- 
acting  mutagen.  Propargite  produced 
positive  and  negative  results  in  two 
replicate  experiments  for  micronuclei  in 
mouse  bone  marrow.  Propargite  was 
negative  in  an  older,  unclassified 
Salmonella  gene  mutation  assay  and  for 
unscheduled  DNA  synthesis.  Overall, 
these  data  provide  evidence  for 
mutagenicity  that  would  support  a 
finding  of  carcinogenicity. 

Comment:  Uniroyal  also  conunented 
that  revocation  of  the  FARs  for 
propargite  may  increase  dietary  risk  to 
consumers  and  raise  the  cost  and  lower 
the  quality  of  food.  Finally,  Uniroyal 
commented  that  raisins  and  dried  tea 
should  be  classified  as  RACs  rather  than 
as  processed  foods. 

EPA’s  response:  The  concerns  raised 
by  Uniroyal  regarding  relative  dietary 
risks  and  cost  or  quality  of  food  are  not 
relevant  to  the  analysis  of  FARs  under 
the  Delaney  clause.  The  E)elaney  clause 
contains  no  provision  for  consideration 
of  exposure  levels,  relative  risks,  or  cost 
impacts.  See  Les  v.  Reilly,  968  F.2d  985 
(9th  Cir.  1992),  cert,  denied,  113  S.Ct. 
1361  (1993). 

With  regard  to  whether  raisins  and 
dried  tea  are  RACs  or  processed  foods, 
EPA  recently  issued  an  interpretive 
ruling  defining  RACs.  Under  this  ruling, 
commodities  which  are  routinely  dried 
for  storage  or  transportation  purposes 
are  considered  RACs,  while 
commodities  which  are  dried  for  the 
purpose  of  creating  a  distinct 
commodity  are  considered  processed. 

As  specifically  discussed  in  that  ruling, 
raisins  are  produced  by  a  drying  process 
that  converts  one  distinct  commodity 
(i.e.  grapes)  into  another  distinct 
commodity  (i.e.  raisins).  Therefore, 
raisins  are  a  processed  food. 

EPA  has  found  that  dried  tea  is  also 
a  processed  food,  but  for  a  slightly 
different  reason.  Tea  leaves  are  not  only 
dried  prior  to  storage  and  transport; 
some  varieties  constituting  a  significant 
amount,  if  not  the  majority,  of  tea 


imported  into  this  country,  are 
fermented  to  various  degrees  prior  to 
drying.  Fermenting  is  certainly  within 
the  meaning  of  “processing,”  therefore 
the  status  of  dried  tea  as  a  processed 
food  was  not  affected  by  the  RAC 
interpretation  of  drying.  Although  there 
are  some  varieties  of  tea  which  are  not 
fermented  prior  to  the  drying  process, 
the  propargite  tea  FAR  applies  to  dried 
tea  generally,  and  thus  must  be  revoked. 

Propyline  Oxide 

Comment:  The  Warren  Chemical  Co. 
(Warren)  commented  that  inhalation 
studies  should  not  be  used  to  determine 
carcinogenicity  because  propylene 
oxide  converts  to  propylene  glycol  in 
the  stomach. 

EPA ’s  response:  The  Agency  believes 
that  inhalation  studies  are  appropriate 
for  evaluating  the  safety  of  propylene 
oxide  due  to  the  appearance  of  tumors 
in  both  mice  and  rats  at  a  site  distant 
(e.g.  in  the  mammary  gland)  from  the 
route  of  exposure  (inhalation).  EPA  does 
not  have  sufficient  data  to  establish  that 
ingestion  of  propylene  oxide  residues  in 
foods  would  only  result  in  exposure  to 
propylene  glycol,  as  the  commenter 
asserts.  Therefore,  the  Agency  believes 
that  the  inhalation  data  are  appropriate 
for  the  evaluation  of  propylene  oxide. 

Comment:  Warren  also  commented 
that  EPA’s  finding  that  female  mice 
showed  a  significant  dose  related  trend 
of  mammary  gland  adenocarcinomas 
relative  to  controls  did  not  consider  a 
statement  in  the  study  report.  The 
authors  of  the  study  stated  that  the 
tumor  incidence  was  within  the  range 
found  in  historical  untreated  controls, 
and  that  they  did  not  consider  the 
incidence  of  this  tumor  to  be  related  to 
exposure  to  propylene  oxide. 

EPA’s  response:  For  comparisons  of 
tumor  incidence  in  treated  and  control 
animals,  it  is  the  concurrent  control 
which  is  the  primary  reference.  The 
following  excerpt  is  firom  EPA’s 
“Guidelines  for  Carcinogen  Risk 
Assessment”  (51  FR  33992-34003, 
September  24, 1986) 

To  evaluate  carcinogenicity,  the  primary 
comparison  is  tumor  response  in  dosed 
animals  as  compared  with  that  in 
contemporary  matched  control  animals. 
Historical  control  data  are  often  valuable, 
however,  and  could  be  used  along  with 
concurrent  control  data  in  the  evaluation  of 
carcinogenicresponses. 

Thus,  comparisons  with  historical 
controls  are  secondary  to  those  with 
concurrent  controls.  Historical  control 
data  when  it  is  firom  the  same  laboratory 
and  same  time  period  as  that  in  which 
the  study  was  performed  may  be  used 
to  determine  if  the  concurrent  control 
response  is  within  the  normal  range. 


EPA  often  disagrees  with  authors  of 
studies  regarding  the  significance  of 
certain  observations.  In  this  case,  the 
EPA  review  considered  the  concurrent 
controls  a  more  appropriate  reference 
for  comparing  the  tumor  incidence  in 
treated  animals.  In  any  event,  there  were 
tumors  found  in  the  rat  study  as  well, 
which  fact  also  forms  part  of  the  basis 
for  EPA’s  finding  that  propylene  oxide 
induces  cancer. 

Comment:  Warren  also  commented 
that  EPA  should  not  consider 
fibroadenomas  when  applying  the 
E)elaney  clause  because  a  fibroadenoma 
could  possibly  disappear  without 
becoming  malignant. 

EPA’s  response:  A  fibroadenoma  is  a 
benign  neoplastic  lesion. 
Adenocarcinomas  are  malignant  and 
can  arise  within  fibroadenomas.  A 
fibroadenoma  may  or  may  not  progress 
to  a  carcinoma.  As  discussed  above,  an 
increase  in  the  incidence  of  malignant 
tumors  or,  where  appropriate,  benign 
tumors  or  a  combination  of  benign  and 
malignant  tumors,  satisfy  the  “induce 
cancer”  standard  under  the  £)elaney 
clause.  In  any  event,  adenocarcinomas 
were  also  found  in  the  study  where 
fibroadenomas  occurred. 

Comment:  Warren  also  argued  that 
EPA  should  not  rely  on  the  rat  gavage 
study  for  each  of  the  following  reasons: 

(a)  It  showed  tumors  only  in  the 
forestomach,  an  organ  humans  do  not 
have. 

(b)  EPA’s  peer  review  did  not  take 
into  account  the  fact  that  propylene 
oxide  converts  in  the  stomach  to 
propylene  glycol. 

(c)  The  study  went  on  for  three  years 
instead  of  two,  which  is  improper 
because  older  rats  are  more  susceptible 
to  cancer. 

(d)  Human  stomachs  have  a  protective 
lining  which  rat  forestomachs  do  not 
have. 

(e)  Gavage,  or  pipetting  substance  into 
an  animal’s  stomach,  is  not  what 
“ingested”  means  in  the  context  of  the 
Delaney  clause. 

EPA’s  response:  (a)  The  commenter 
points  out  that  humans  do  not  have 
forestomachs,  and  argues  that  tumors  in 
this  organ  should  be  disregarded  by  EPA 
in  assessing  the  carcinogenicity  of 
propylene  oxide.  However,  it  is  not 
always  possible  to  draw  a  direct  site  to 
site  correlation  between  tumors  in 
different  species.  Just  because  humans 
do  not  have  forestomachs  does  not  mean 
that  there  could  not  be  any  tumorigenic 
response  in  another  organ.  In  any  event, 
the  absence  of  a  forestomach  in  humans 
does  not  affect  the  fact  that  cancer  was 
induced  in  the  rat  forestomach. 

(b)  EPA  addressed  the  issue  of 
conversion  of  propylene  oxide  to 
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propylene  glycol  in  the  stomach  in  its 
response  to  a  prior  comment  above. 

(c)  The  commenter  argues  that 
because  the  study  lasted  three  years 
instead  of  two,  the  Q*  or  cancer  potency 
factor  assigned  to  propylene  oxide 
should  have  been  revised.  The  fact  that 
the  study  lasted  three  years  instead  of 
two  does  not  necessarily  mean  that  its 
Hndings  were  not  valid.  Although  older 
rats  may  tend  to  get  more  cancer  than 
younger  rats,  the  concurrent  control 
animals  also  aged,  and  their  chance  of 
developing  tumors  increased  with  that 
of  the  treated  animals.  Whether  or  not 
the  Q*  should  account  for  this  element 
of  the  study  is  not  relevant  to  the 
determination  that  tumors  were 
produced  in  the  study,  and  therefore 
propylene  oxide  induces  cancer.  An 
“induces  cancer”  finding  imder  the 
Delaney  clause  does  not  depend  on 
relative  potency. 

(d)  The  commenter  speculates  that  the 
protective  lining  of  the  human  stomach 
would  protect  it  fiom  any  tumor-causing 
effects  of  exposu^  to  propylene  oxide, 
therefore  rat  forestomach  tumors  cannot 
be  relevant  to  whether  propylene  oxide 
residues  in  food  would  cause  cancer  in 
humans.  However,  there  is  no  data  to 
support  the  commenter’s  theory  that 
such  a  protective  lining  would  have 
prevented  the  forestomach  tumors  in  the 
rat  study.  As  noted  above,  there  is  not 
necessarily  a  direct  site  to  site 
correlation  between  species.  EPA  does 
not  believe  that  this  speculation  forms 
any  basis  to  disregard  the  rat  gavage 
study. 

(e)  The  Agency  believes  that  studies 
where  test  compounds  are  administered 
to  treated  animals  by  gavage  are 
“ingestion”  studies  within  the  meaning 
of  the  Delaney  clause.  EPA  also  believes 
that  gavage  studies  are  generally 
appropriate  for  the  evaluation  of  the 
safety  of  food  additives.  See  EPA’s 
response  to  comments  of  Grocery 
Manufacturers’  Association,  below. 

Comment:  Finally,  Warren 
commented  that  there  is  no  alternative 
sterilant  for  cocoa  or  for  nutmeats.  The 
commenter  noted  that  irradiation  is  not 
appropriate  for  treatment  of  cocoa 
powder  because  irradiated  cocoa  tends 
to  turn  rancid.  The  commenter  also 
noted  that  irradiation  is  not  a  viable 
alternative  for  all  spices  because  it 
degrades  the  oils  and  flavor  of  some 
spices  (like  chili  powder).  Finally,  the 
commenter  stated  that  irradiation  would 
impose  high  costs  on  production  of 
these  commodities. 

EPA’s  response:  As  noted  earlier 
regarding  costs  of  food,  availability  of 
pesticide  alternatives  is  not  relevant  to 
the  Agency’s  decisions  on  FARs  under 
the  Delaney  clause.  EPA  can  only 


consider  whether  the  substance  at  issue 
induces  cancer  when  ingested  by  man 
or  animals,  or  when  tested  in  a  test 
which  is  appropriate  for  evaluating  the 
safety  of  a  food  additive. 

Comment:  John  A.  Todhunter 
commented  on  behalf  of  Aberco,  Inc.,  a 
registrant  of  pesticides  containing 
propylene  oxide.  With  regard  to  cocoa. 
Dr.  Todhunter  commented  that  there 
will  be  no  propylene  oxide  residues  in 
foods  made  with  treated  cocoa  powder 
because  the  cocoa  is  incorporated  into 
foods  which  are  processed  at  high 
temperatures  (i.e.  baked  or  cooked 
foods).  With  regard  to  gums  and  spices. 
Dr.  Todhunter  commented  that 
propylene  oxide  is  not  a  pesticide  under 
the  FFDCA  when  it  is  used  to  sterilize 
gums  and  spices.  The  commenter 
argued  that  FDA  has  listed  gums  and 
spices  as  “generally  regard^  as  safe” 
(GRAS),  and  that  therefore  anything 
which  becomes  a  constituent  of  a  GRAS 
substance  through  good  manufacturing 
practices  (GMP)  cannot  be  regulated 
under  section  409.  The  commenter  cited 
FDA  regulations  at  21  CFR  182.10 
(spices)  and  184.1330  through  184.1351 
(gums).  With  regard  to  starch.  Dr. 
Todhunter  commented  that  propylene 
oxide  is  not  a  pesticide  under  the 
FFDCA  when  it  is  used  to  sterilize 
starch  because  starch  is  not  a  RAC.  The 
commenter  also  stated  that  there  will  be 
no  propylene  oxide  residues  on  foods 
made  with  treated  starch  because  the 
starch  is  later  incorporated  into  foods 
and  beverages  which  are  all  processed  at 
high  temperatures.  Dr.  Todhunter  also 
recommended  that  EPA  establish 
tolerances  for  propylene  oxide  on  cocoa 
powder,  gums  and  starch  under  section 
406  of  the  FFDCA.  Dr.  Todhunter 
further  commented  that  the  nuts  on 
which  propylene  oxide  is  used  are  not 
“processed  nutmeats”  but  are  RACs, 
and  therefore  propylene  oxide  should  be 
regulated  under  FFDCA  section  408 
rather  than  409. 

EPA’s  response:  EPA  disagrees  with 
most  of  these  comments.  First, 
propylene  oxide,  when  used  to  sterilize 
these  processed  foods,  is  a  pesticide  as 
defined  under  FIFRA  because  it  is  used 
to  destroy  or  mitigate  pests.  See  7  U.S.C. 
136(u).  Cocoa  powder  is  a  processed 
food  which  is  treated  before  it  moves  in 
commerce,  therefore  propylene  oxide  is 
a  food  additive  when  used  to  treat  cocoa 
powder.  Whether  residues  would 
remain  in  the  cocoa  after  it  is 
incorporated  into  other  foods  is  not 
relevant  to  whether  or  not  a  FAR  is 
necessary  for  propylene  oxide  residues 
on  cocoa  powder. 

Edible  gums  and  spices  are  processed 
foods  which  are  treated  with  propylene 
oxide  before  they  move  in  commerce. 


therefore  propylene  oxide  is  a  food 
additive  when  used  to  sterilize  them. 
Whether  or  not  use  of  propylene  oxide 
is  part  of  GMP  for  production  of  these 
foods  is  not  relevant  to  whether  or  not 
a  FAR  is  necessary  for  propylene  oxide 
residues.  The  regulations  cited  are 
simply  the  FDA’s  listing  of  the  gums 
and  spices  themselves  as  GRAS.  The 
FDA  regulations  are  not  intended  to 
make  anything  which  may  become  part 
of  the  foods  (such  as  a  sterilant)  GRAS. 

Starch  is  a  processed  food  which  is 
treated  before  it  moves  in  commerce, 
therefore  propylene  oxide  is  a  food 
additive  when  used  to  treat  starch. 
Whether  residues  would  remain  in  a 
food  made  from  treated  starch  after  it  is 
incorporated  into  other  foods  is  not 
relevant  to  whether  or  not  a  FAR  is 
necessary  for  propylene  oxide  residues 
on  starch. 

The  notion  that  EPA  should  regulate 
pesticides  in  processed  foods  under 
FFDCA  section  406  was  raised  by  NFPA 
in  their  second  petition  submitted  in 
July  1995.  EPA  responded  to  this  issue 
in  the  notice  issuing  the  Coordination 
Policy  (61  FR  2377,  January  25, 1996). 

To  the  extent  that  Congress  left  EPA 
with  discretion  to  regulate  pesticides 
under  either  sections  406  or  409,  EPA 
has  declined  to  change  from  its  current 
practice. 

With  regard  to  nutmeats,  EPA  agrees 
that  nutmeats  per  se  are  a  RAC  that 
should  have  a  raw  food  tolerance 
established  under  FFDCA  section  408. 
See  Pesticide  Assessment  Guidelines, 
Subdivision  O:  Residue  Chemistry  Table 
II  (October  1982,  amended  September 
1995). 

The  current  FAR  for  propylene  oxide 
on  processed  nutmeats  was  established 
more  than  25  years  ago.  EPA  determined 
in  1982  that  nuts  were  a  RAC,  and  since 
then,  has  established  raw  food 
tolerances  for  nuts  under  FFDCA 
section  408.  Although  the  FAR  was 
established  for  “processed”  nutmeats,  it 
has  been  viewed  by  the  industry  as 
covering  the  current  use  of  propylene 
oxide  on  nutmeats,  regardless  of 
whether  they  were  considered  raw  or 
processed. 

EPA  has  not  yet  reviewed  propylene 
oxide  in  its  pesticide  reregistration 
program,  at  which  time  the  discrepancy 
in  the  tolerance  situation  would  have 
been  addressed  routinely.  In  light  of  the 
strict  standard  of  the  Les  v.  Reilly  court 
decision,  however,  EPA  has  focused  its 
attention  more  carefully  on  each  of  the 
statutory  provisions  affecting  its 
decisions  relating  to  tolerances.  For 
instance,  EPA  has  articulated  or  refined 
its  policies  in  a  num'oer  of  areas, 
including  its  concentration,  ready-to-eat 
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and  raw/processed  policies,  discussed 
in  Unit  II  of  this  preamble. 

EPA  has  received  a  petition  from  SRS 
International  corporation,  on  behalf  of 
Aberco,  Inc.,  to  establish  a  408  tolerance 
for  propylene  oxide  on  raw  nutmeats.  A 
notice  of  filing  of  this  petition  was 
published  in  the  Federal  Register  on 
February  1, 1996  (61  FR  3696).  The 
Agency  is  currently  reviewing  the 
petition  and  the  toxicology  and  residue 
databases  for  propylene  oxide,  and  will 
act  on  the  petition  as  soon  as 
practicable. 

Simazine 

Comment:  Ciba-Geigy  Corp.  (Ciba) 
commented  that  the  results  of  studies 
relied  upon  by  EPA  for  its 
determination  that  simazine  induces 
cancer  are  not  appropriate  for 
evaluation  of  the  human  safety  of 
simazine  as  a  food  additive  and  do  not 
demonstrate  that  simazine  “induces 
cancer"  within  the  meaning  of  Delaney 
Clause.  Ciba’s  first  argument  for  this 
premise  was  based  on  the  fact  that  no 
increased  incidence  of  any  tumor  type 
was  observed  in  male  or  female  mice 
which  were  fed  simazine. 

EPA’s  response:  EPA  has  found  that 
simazine  induces  cancer  in  animals 
when  ingested  within  the  meaning  of 
the  Delaney  clause.  As  such,  EPA  was 
precluded  fi'om  considering  relevance  of 
this  finding  to  humans.  (See  response  to 
ACPA’s  comments.)  In  construing  the 
“induce  cancer”  standard  as  to  animals, 
EPA  follows  a  weight-of-the-evidence 
approach.  After  a  ^11  evaluation  of  all 
the  data  and  supporting  information 
regarding  animal  carcinogenicity,  EPA 
concluded  that  exposure  to  simazine  by 
ingestion  results  in  increased  incidence 
of  malignant  mammary  gland 
carcinomas  and  malignant  pituitary 
gland  carcinomas  in  female  Sprague- 
Dawley  rats.  The  study’s  tumor 
incidence  results  were  statistically 
significant  when  compared  with 
concurrent  controls  and  exceeded  the 
upper  limit  of  the  historical  control 
range  of  the  testing  laboratory.  The 
pituitary  tumors  were  fatal  with  a 
possibly  accelerated  onset  at  both  the 
mid-  and  highest  dose,  and  the 
mammary  tumors  also  contributed  to 
the  increased  mortality  at  the  highest 
dose.  There  was  equivocal  evidence  of 
kidney  tubule  tumors  (an  uncommon 
tumor  type)  in  both  sexes.  The 
structural  analogs  are  strongly 
supportive  as  these  compounds  mostly 
induced  malignant  mammary  gland 
tumors  in  Sprague-Dawley  rats.  There 
was  some  evidence  of  genotoxicity  for 
simazine,  as  well  as  for  some  of  the 
analogs. 
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The  Agency  agrees  that  there  was  no 
increased  incidence  of  tumors 
associated  with  Simazine  exposure  in 
the  CD-I  mouse  study.  However,  this 
negative  study  in  mice  does  not 
convince  EPA  that  simazine  did  not 
induce  cancer  in  the  study  on  rats. 

Comment:  Ciba  also  argued  that  the 
mid-dose  level  (100  ppm)  in  the 
Sprague-Dawley  rat  study  exceeded  the 
Maximum  Tolerated  Dose  (MTD),  based 
on  significant  reductions  in  survival  at 
this  dose.  Based  on  this  argiunent,  Ciba 
asserted  that  increased  incidence  of 
mammary  gland  carcinomas  resulted 
only  at  doses  that  exceeded  the  MTD, 
i.e.,  the  mid-  and  high  doses. 

EPA’s  response:  The  Agency  is  not 
convinced  that  the  mid-dose  in  female 
rats  exceeded  the  MTD,  because  the 
pituitary  tumors  contributed  to  the 
mortality.  There  were  statistically 
significant  increases  in  mammary  gland 
carcinomas  and  in  pituitary  adenomas 
and  combined  adenoma/carcinoma  at 
both  the  mid-and  highest-doses. 

The  study  authors  reported  that  the 
pituitary  tumors  (adenomas  and 
carcinomas)  in  female  rats  were 
considered  to  be  fatal  “by  virtue  of  their 
size  and  compression  of  the  mid-brain” 
and  thus  contributed  to  the  decreased 
survivability  of  both  the  mid-  and 
highest-dose  group  females.  In  addition, 
their  onset  was  4-15  weeks  earlier  in 
the  mid-  and  highest-dose  groups  as 
compared  to  the  control  and  low  dose 
groups. 

Comment:  Ciba  also  commented  that 
atrazine,  a  structurally  similar 
compound,  while  displaying  a  similar 
oncogenic  profile  in  S-D  rats  and  in 
mice,  did  not  induce  mammary  tumors 
in  the  Fisher  344  female  rat. 

EPA’s  response:  Simazine  is  one  of 
several  s-triazine  compounds  used  in 
agriculture  as  herbicides.  It  is 
structurally  related  to  atrazine, 
cyanazine,  and  propazine,  among 
others.  Although  atrazine  did  not 
induce  mammary  tumors  in  Fisher  344 
female  rats,  these  structural  analogs 
provide  much  evidence  from  other 
studies  to  support  EPA’s  finding 
regarding  simazine.  Atrazine  was 
associated  with  increased  mammary 
gland  tumors  (primarily  malignant 
tumors)  in  female  Sprague-Dawley  rats; 
early  onset  of  mammary  tumors  was 
also  observed.  Cyanazine  was  also 
associated  with  increased  mammary 
gland  tiunors  (primarily  malignant 
tumors  in  female  Sprague-Dawley  rats.) 
Propazine  was  associated  with 
increased  mammary  gland  tumors 
(primarily  benign)  in  female  Sprague- 
Dawley  rats.  The  structural  analogs  are 
strongly  supportive  as  these  compounds 
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mostly  induced  malignant  mammary 
gland  tumors  in  Sprague-Dawley  rats. 

Comment:  Ciba  asserted  that  simazine 
is  not  genotoxic,  although  the 
commenter  admitted  that  a  few  positive 
genotoxicity  results  have  been  reported 
in  the  public  literature.  Ciba  argued  that 
potent  genotoxic  oncogens  usually 
induce  mammary  tumors  in  almost  one 
hundred  percent  of  animals,  while 
mammary  tumor  incidence  with 
simazine  was  far  short  of  one  hundred 
percent. 

EPA’s  response:  Simazine  was  found 
negative  in  the  Salmonella  assay  for 
gene  mutations;  this  is  consistent  with 
other  tested  s-triazines.  However,  it  is 
reported  that  simazine  is  positive  for 
gene  mutations  in  the  mouse  lymphoma 
assay,  the  Drosophila  sex-linked 
recessive  lethal  assay,  the  cell 
transformation  assay  in  Syrian  hamster 
embryo  cells,  and  plant  cytogenetic 
assays.  Simazine  is  also  reported 
negative  in  several  other  assays 
including  yeast  assays,  ^scheduled 
DNA  synthesis  (UDS),  sister  chromatid 
exchanges,  and  for  aneuploidy.  Overall, 
these  data  suggest  a  possible  mutagenic 
action  for  simazine.  The  Agency 
believes  that  the  evidence  of  simazine’s 
genotoxicity  provides  additional 
support  for  the  finding  that  it  induces 
cancer. 

In  addition,  structural  analogs  of 
simazine  have  shown  genotoxic  actions 
as  well.  For  example,  cyanazine  has 
evidence  of  positive  genotoxic  activity 
in  the  mouse  lymphoma  assay  for  gene 
mutations  and  for  UDS  in  rat 
hepatocytes,  and  propazine  induces 
gene  mutations  in  the  cultured  V79  cell 
assay  for  gene  mutations. 

Comment:  Ciba  argued  that  Sprague- 
Dawley  rats  have  a  high  spontaneous 
background  rate  of  mammary  tumors, 
and  that  any  mammary  tumors  induced 
by  simazine  are  hormonally-mediated 
and  therefore  have  a  threshold.  Ciba 
asserted  that  therefore  simazine’s 
carcinogenicity  should  be  regulated 
qualitatively  with  a  safety  factor  and  not 
quantitatively. 

EPA’s  response:  Simazine  induced 
increased  incidence  of  malignant 
mammary  gland  carcinomas  and 
malignant  pituitary  gland  carcinomas  in 
female  Sprague-Dawley  rats.  Mammary 
tumor  incidence  was  as  high  as  78%, 
and  was  outside  the  historical  control 
incidence  of  the  testing  laboratory.  The 
pituitary  and  mammary  tumors  also 
contributed  to  the  observed  increased 
mortality.  There  was  equivocal  evidence 
of  kidney  tubule  tumors  (an  uncommon 
tumor  type)  in  both  sexes.  The 
structural  analogs  are  strongly 
supportive  as  these  compounds  mostly 
induced  malignant  mammary  gland 
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tumors  in  Sprague-Dawley  rats.  There 
was  some  evidence  of  genotoxicity  for 
Simazine  as  well  as  for  some  of  the 
analogs. 

Although  a  hormonal  mechanistic 
argument  for  the  mammary  tumors  was 
proposed  by  the  commenter,  neither  the 
Agency  nor  the  scientific  community  at 
large  has  yet  developed  or  identified 
protocols  which  could  provide  data  to 
demonstrate  such  a  mechanism.  No 
agreed  upon  experimental  model  has 
been  identified,  and  the  critical  step 
associated  with  the  mode  of  action  has 
not  been  identified.  As  discussed  with 
respect  to  cell  proliferation  and  jejunal 
tumors  in  EPA’s  response  to  comments 
on  propargite,  important  basic  science 
data  must  be  developed,  as  were 
developed  for  the  thyroid  mechanism, 
before  the  Agency  can  evaluate  the 
validity  of  the  claim  that  simazine 
induces  cancer  through  a  hormonal 
mechanism.  (See  also  EPA’s  response  to 
ACPA  regarding  secondary  mechanisms 
in  general.) 

Other  Comments 

Comment:  GMA’commented  that  FDA 
determined  in  1974  that  the  term 
“ingestion”  in  the  Delaney  clause  does 
not  include  gavage  studies,  and 
therefore  the  results  of  a  gavage  study 
would  invoke  the  Delaney  clause  only  if 
this  type  of  study  is  found  to  be 
scientifically  “appropriate”  as  a  model 
for  dietary  exposure.  The  commenter 
submitted  an  excerpt  of  FDA’s  “Study  of 
the  Delaney  Clause  and  Other  Anti- 
Cancer  Clauses,”  (Agriculture, 
Environmental  and  Consumer 
Protection  Appropriations  for  1975: 
Hearings  before  a  Subcommittee  on 
Appropriations,  House  of 
Representatives,  93rd  Cong.,  2nd  Sess., 
part  8, 1974). 

EPA ’s  response:  EPA  disagrees  with 
this  comment.  Cavage  is  merely  one  of 
several  different  techniques  for 
administering  a  test  compound  to 
animal  orally.  Cavage  is  sometimes  used 
instead  of  incorporating  the  substance 
into  an  animal’s  food  because  a  more 
precise  dose  can  be  given  by  gavage. 

EPA  could  not  find  any  reference,  other 
than  the  report  cited,  where  FDA  stated 
that  a  gavage  study  must  be  evaluated 
under  the  “appropriate  test”  prong  of 
the  Delaney  clause  rather  than  the 
“ingestion”  prong.  Moreover,  there  is  no 
explanation  in  the  report  as  to  why  a 
gavage  study  should  not  be  considered 
an  ingestion  study.  In  any  event,  it  is 
not  necessary  to  determine  whether 
gavage  is  ingestion  for  purposes  of  this 
notice  because  EPA  believes  that  gavage 
studies  are  generally  appropriate  for  the 
evaluation  of  the  safety  of  a  food 
additive  because  they  involve  dietary 


exposure  to  the  test  substance,  albeit  by 
forced  feeding. 

VII.  Procedural  Matters 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  affected  by  this 
final  rule  may  file  written  objections  to 
the  final  rule,  and  may  include  with  any 
such  objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection. 
Such  objections  must  be  submitted  to 
the  Hearing  Clerk  on  or  before  April  22, 
1996.  A  copy  of  the  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  shall  be  submitted  to  the  Office  of 
Pesticide  Programs  Docket  Room. 
Regulations  applicable  to  objections  and 
requests  for  hearings  are  set  out  at  40 
CFR  parts  178  and  179.  Those 
regulations  require,  among  other  things, 
that  objections  specify  with  particularity 
the  provisions  of  the  final  rule  objected 
to,  the  basis  for  the  objections,  and  the 
relief  sought.  Additional  requirements 
as  to  the  form  and  manner  of  the 
submission  of  objections  are  set  out  at 
40  CFR  178.25.  The  Administrator  will 
respond  as  set  forth  in  40  CFR  178.30, 
178.35  and/or  178.37  to  objections  that 
are  not  accompanied  by  a  request  for 
evidentiary  hearing. 

A  person  may  include  with  any 
objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection.  A 
hearing  request  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor’s 
contentions  on  each  such  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor.  Additional 
requirements  as  to  the  form  and  manner 
of  submission  of  requests  for  an 
evidentiary  hearing  are  set  out  at  40  CFR 
178.27.  Under  40  CFR  178,32(c),  the 
Administrator,  where  appropriate,  will 
make  rulings  on  any  issues  raised  by  an 
objection  if  such  issues  must  be 
resolved  prior  to  determining  whether  a 
request  for  an  evidentiary  hearing 
should  be  granted.  Tbe  Administrator 
will  respond  to  requests  for  evidentiary 
hearings  as  set  forth  in  40  CFR  178.30, 
178.32, 178.35, 178.37,  and/or  179.20. 
Under  40  CFR  178.32(b),  a  request  for  an 
evidentiary  hearing  on  an  objection  will 
be  granted  if  the  objection  and  request 
have  been  properly  submitted  and  if  the 
Administrator  determines  that  the 
material  submitted  show: 

(1)  There  is  a  genuine  and  substantial 
issue  of  fact  for  resolution  at  a  hearing. 

(2)  There  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor. 


(3)  Resolution  of  one  or  more  of  the 
factual  issues  in  the  manner  sought  by 
the  person  requesting  the  hearing  would 
be  adequate  to  justify  the  action 
requested. 

Any  person  wishing  to  comment  on 
any  objections  or  requests  for  a  hearing 
may  submit  such  comments  to  the 
Hearing  Clerk  on  or  before  May  6, 1996. 

B.  Effective  Date 

EPA  is  making  this  final  rule  effective 
May  21, 1996.  In  addition,  if  EPA  does 
not  receive  objections  to  this  order,  this 
order  and  the  factual  and  legal  basis  for 
this  order,  become  final  and  are  not 
judicially  reviewable.  See  section 
409(g)(1).  21  U.S.C.  348  (g)(1)  and  Nader 
V.  EPA:  859  F.2d  747  (9th  Cir.  1988), 
cert,  denied,  490  U.S.  1931  (1989).  For 
example,  if  an  interested  person 
disagrees  with  a  necessary  finding  in 
this  order  but  agrees  with  the  outcome, 
that  person  must  file  timely  objections 
to  that  finding  in  this  order;  if  no 
objection  to  the  finding  is  made,  the 
finding  will  become  final  for  purposes 
of  any  future  proceedings  to  which  that 
finding  is  relevant. 

C.  Request  for  Stays  of  Effective  Date 

A  person  filing  objections  to  this  final 
rule  may  submit  with  the  objections  a 
petition  to  stay  the  effective  date  of  this 
final  rule.  Such  stay  petitions  must  be 
submitted  to  the  Hearing  Clerk  on  or 
before  April  22, 1996.  A  copy  of  the  stay 
request  filed  with  the  Hearing  Clerk 
shall  be  submitted  to  the  Office  of 
Pesticide  Programs  Docket  Room.  A  stay 
may  be  requested  for  a  specific  time 
period  or  for  an  indefinite  time  period. 
The  stay  petition  must  include  a  citation 
to  this  final  rule,  the  length  of  time  for 
which  the  stay  is  requested,  and  a  full 
statement  of  the  factual  and  legal 
grounds  upon  which  the  petitioner 
relies  for  the  stay.  In  determining 
whether  to  grant  a  stay,  EPA  will 
consider  the  criteria  set  out  in  the  Food 
and  Drug  Administration’s  regulations 
regarding  stays  of  administrative 
proceedings  at  21  CFR  10.35.  Under 
those  rules,  a  stay  will  be  granted  if  it 
is  determined  that: 

(1)  The  petitioner  will  otherwise 
suffer  irreparable  injury. 

(2)  The  petitioner’s  case  is  not 
frivolous  and  is  being  pursued  in  good 
faith. 

(3)  The  petitioner  has  demonstrated 
sound  public  policy  grounds  supporting 
the  stay. 

(4)  The  delay  resulting  from  the  stay 
is  not  outweighed  by  public  health  or 
other  public  interests. 

Under  FDA’s  criteria,  EPA  may  also 
grant  a  stay  if  EPA  finds  such  action  is 
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in  the  public  interest  and  in  the  interest 
of  justice. 

Any  person  wishing  to  comment  on 
any  stay  request  may  submit  such 
comments  and  objections  to  a  stay 
request,  to  the  Hearing  Clerk,  on  or 
before  May  6, 1996.  Any  subsequent 
decisions  to  stay  the  effect  of  this  order, 
based  on  a  stay  request  filed,  will  be 
published  in  the  Federal  Register,  along 
with  EPA’s  response  to  comments  on 
the  stay  request. 

VIII.  Regulatory  Requirements 

A.  Executive  Order  12866 

EPA  submitted  this  action  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  any  changes  made 
during  that  review  have  been 
documented  in  the  public  record. 

EPA  has  estimated  the  following 
economic  impacts  on  the  affected 
pesticide  use  sites: 

1.  Spices 

EtO  may  currently  be  used  either  on 
whole  spices  under  its  raw  food 
tolerance  (40  CFR  180.151),  which  are 
then  ground  (processed),  or  directly  on 
ground  spices  under  the  processed  food 
tolerance  being  revoked  today.  Sixty  to 
eighty  percent  of  the  American  spice 
supply  is  imported,  and  an  estimated 
22%  of  those  imported  spices  are 
treated  with  EtO. 

EPA  does  not  have  information  on 
what  portion  of  EtO  treatments  are  made 
to  whole  as  opposed  to  ground  spices. 

If  EtO  were  unavailable  for  use  on  all 
spices  (both  whole  and  ground),  there 
would  be  an  estimated  impact  of  $18 
million  to  $27  million  per  year  in 
increased  costs  of  alternative  treatments 
and  loss  of  some  untreated  product. 
Impacts  are  unlikely  to  be  this  high, 
because  only  the  tolerance  on  ground 
spices  is  being  revoked.  The  section  408 
tolerance  will  remain,  thus  allowing 
continued  use  of  EtO  on  whole  spices. 

To  the  extent  that  spices  are  currently 
treated  whole,  a  portion  of  the  above 
estimated  impacts  will  not  be  incurred. 

Moreover,  EPA  believes  that  some 
portion,  possibly  a  substantial  portion, 
of  spices  ciurently  treated  in  ground 
form  can  be  shifted  to  treatment  in 
whole  form.  If  a  change  to  treating  them 
whole  would  cost  less  than  substitution 
of  alternatives,  impacts  would  be  further 
reduced. 

Alternatives  to  EtO  treatment  are 
limited  to  irradiation  treatment  and 
heat-based  technologies,  both  of  which 
have  practical  limitations.  There  is 
currently  insufficient  capacity  of 
contract  irradiation  facilities  to  handle 
all  spices  currently  treated  with  EtO. 
The  majority  of  these  facilities’  business 


comes  from  the  sterilization  of  medical 
devices  which  have  rigorous  hygienic 
speciftcations  causing  most  facilities  to 
not  accept  spices.  Current  heat-based 
technologies  have  an  adverse  effect  on 
the  color  and  flavor  of  some  spices. 
However  these  limitations  are  expected 
to  be  reduced  over  time  by  the  industry. 

Only  about  one  percent  of  the  total 
U.S.  spice  supply  is  treated  with 
propylene  oxide  and  its  loss  is  not 
expected  to  cause  signiftcant  economic 
impacts. 

2.  Nutmeats 

Propylene  oxide  is  used  to  reduce 
microbial  contamination  of  raw 
nutmeats  (except  peanuts)  which  are  to 
be  used  in  other  food  products  such  as 
ice  cream,  cheese,  ready-to-eat  cereals, 
some  baked  goods  and  some 
confections.  It  is  used  because  these 
foods  are  not  processed  at  high  enough 
temperatures  to  reduce  microbial 
contamination  to  acceptable  levels. 

There  appear  to  be  no  viable  alternatives 
to  propylene  oxide  for  nutmeats  used  in 
these  foods. 

The  section  409  FAR  being  revoked 
today  does  not  authorize  propylene 
oxide  residues  in  raw  nutmeats,  only 
processed  nutmeats.  At  the  time  of 
proposal  there  was  no  section  408 
tolerance  covering  use  of  propylene 
oxide  on  raw  nutmeats.  The  proposed 
revocation  of  the  processed  nutmeat 
tolerance  would  have  left  no  tolerance 
covering  any  use  of  propylene  oxide  on 
nutmeats.  As  a  result,  EPA  received 
considerable  comment  on  the  potential 
economic  impacts  of  the  loss  of 
propylene  oxide. 

Information  on  the  impacts  of  the  loss 
of  propylene  oxide  for  nutmeats  is 
limited,  and  quantifying  these  impacts 
is  complicated.  U.S.  nut  production  is 
nearly  1  billion  pounds  annually. 
According  to  commenters,  about  10  to 
20  percent  of  all  nutmeats  are  currently 
treated  with  propylene  oxide.  At  a  value 
of  approximately  $1.60  per  pound,  the 
farm  value  of  the  10-20%  of  nutmeats 
that  are  treated  is  $160-320  million. 
Commenters  suggested  that  this  10-20 
percent  segment  of  the  nutmeat  industry 
would  be  a  total  loss  if  propylene  oxide 
becan\e  unavailable  for  use.  EPA 
believes  that  this  estimate  is  high 
because  it  assumes  that  there  are  no 
alternative  uses  of  the  nuts. 

Untreated  nuts  currently  are  roasted 
or  salted  or  added  to  other  foods  that  are 
processed  under  conditions  that 
effectively  reduce  microbial 
contaminants  to  acceptable  levels.  EPA 
believes  that  nuts  that  cannot  be  treated 
with  propylene  oxide  will  not  be  a  total 
loss,  but  will  be  diverted  into  alternative 
uses.  EPA  cannot  estimate  with  current 


information  how  much  this  would 
reduce  the  overall  impacts  on  the 
nutmeat  industry,  nor  can  EPA  estimate 
the  impacts  on  the  food  industries 
whose  nut  supply  could  be  severely 
curtailed.  EPA  believes  that  there  would 
be  substantial  incentive  for  the  affected 
industries  to  develop  alternative 
practices  or  treatments  to  reduce 
microbial  contamination  in  raw 
nutmeats. 

EPA  has  received  a  petition  to 
establish  a  section  408  raw  food 
tolerance  for  propylene  oxide  on 
nutmeats.  If  a  section  408  tolerance  is 
granted,  propylene  oxide  could 
continue  to  be  used  on  nutmeats,  and 
there  would  be  no  impacts. 

3.  Cocoa 

Impacts  to  the  cocoa  industry  of 
losing  the  use  of  propylene  oxide  are 
expected  to  be  minor  or  insignificant. 
There  are  no  chemical  alternatives  to 
propylene  oxide  for  use  on  cocoa. 
However,  with  proper  handling  and 
processing  techniques  cocoa  powder 
can  be  safely  produced  without 
propylene  oxide.  The  U.S.  imports  all  of 
its  cocoa,  and  generally,  only  that  cocoa 
which  comes  from  relatively  unsanitary 
processing  plants  (50  percent  or  less)  is 
treated  with  propylene  oxide.  Without 
propylene  oxide,  switching  to  markets 
with  higher  quality  cocoa  beans  and 
better  processing  plant  management 
techniques  may  cause  slightly  higher 
prices  to  consumers  for  products 
containing  cocoa  powder.  In  1994,  the 
U.S.  imported  over  650,000  metric  tons 
of  cocoa,  valued  at  $1  billion. 

4.  Dried  Tea 

Insignificant  impacts  are  expected  on 
the  dried  tea  industry  from  the  loss  of 
the  propargite  FAR.  Propargite  is  not 
registered  for  use  in  the  U.S.  on  dried 
tea  and  is  not  the  miticide  of  choice  in 
tea  exporting  countries.  Dicofol  is  the 
preferred  miticide  on  tea  and  its  FAR 
currently  remains  in  effect. 

5.  No  impacts 

No  impacts  are  expected  from 
revocation  of  the  FARs  for  the  following 
processed  foods: 

Propylene  oxide  is  no  longer 
registered  for  use  on  the  following: 

Glace  fruit,  gums,  dried  prunes,  and 
starch. 

EPA  no  longer  establishes  FARs  in 
potable  water.  Therefore,  no  impact  is 
expected  due  to  this  FAR  revocation. 

For  the  13  FARs  that  are  not  needed 
(listed  in  table  I)  the  section  408 
tolerances  and  registered  uses  will 
remain  effective.  Therefore,  no  impact  is 
expected. 
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Three  of  the  section  409  FARs  being 
revoked  today  also  have  section  408 
tolerances  which  were  proposed  for 
revocation  in  the  Federal  Register  on 
March  1, 1996  (61  FR  8174).  The 
estimated  impacts  horn  the  loss  of  these 
three  pesticide  uses  are  included  in  that 
notice.  These  FARs  are  mancozeb/oat 
bran,  propargite/dried  Hgs,  and 
simazine/sugarcane  molasses. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354;  94  Stat.  1164,  5  U.S.C. 
601  et  seq.)  requires  EPA  to  analyze 
regulatory  options  to  assess  the 
economic  impact  on  small  businesses, 
small  governments  and  small 
organizations. 

In  general,  regulating  pesticide 
residues  and  FARs  in  food  is 
indiscriminate  with  respect  to  the  size 
of  the  farm  or  business  that  was  the 
source  or  processor  of  the  food.  The 
existence  or  absence  of  FARs,  and  the 
levels  at  which  FARs  are  set  must 
logically  apply  to  all  food  available  to 
U.S.  consumers.  In  this  instance,  there 
is  unlikely  to  be  a  regulatory  option  that 
would  treat  small  businesses  differently 
than  large  businesses  with  respect  to 
pesticide  FARs.  In  any  event,  under  the 
Delaney  clause,  the  Agency  is 
compelled  to  take  this  action  without 
regard  to  the  economic  impacts  on 
either  large  or  small  entities. 


C.  Paperwork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  this  action  does  not  result  in  the 
expenditure  of  $100  million  or  more  by 
any  State,  local  or  tribal  governments,  or 
by  anyone  in  the  private  sector,  and  will 
not  result  in  any  “unfunded  mandates” 
as  defined  by  Title  II.  The  costs 
associated  with  this  action  are  described 
in  the  Executive  Order  12866  section  of 
this  preamble. 

Under  Executive  Order  12875  (58  FR 
58093,  October  28, 1993),  EPA  must 
consult  with  representatives  of  affected 
State,  local,  and  tribal  governments 
before  promulgating  a  discretionary 
regulation  containing  an  unfunded 
mandate.  This  action  does  not  contain 
any  mandates  on  States,  localities  or 
tribes  and  is  therefore  not  subject  to  the 
requirements  of  Executive  Order  12875. 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 


Dated:  March  15, 1996. 

L3riui  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

PART  185— (AMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  2l  U.S.C  346a  and  348. 

§185.500  [Removed] 

2.  By  removing  §  185.500. 

§185.2850  [Removed] 

3.  By  removing  §  185.2850. 

§  185.4600  [Removed] 

4.  By  removing  §  185.4600. 

§185.5000  [Amended] 

5.  By  removing  from  the  table  in 

§  185.5000  the  entries  for  “Figs,  dried”, 
“Raisins”  and  “Tea,  dried.” 

§  1 85.51 50  [Removed] 

6.  By  removing  §  185.5150. 

§185.5350  [Removed] 

7.  By  removing  §  185.5350. 

§185.6300  [Removed] 

8.  By  removing  §  185.6300. 

(FR  Doc.  96-7026  Filed  3-21-96:  8:45  amj 
eaXING  CODE  6660-60-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPPTS-00169;  FRL-4956-8] 

Consumer  Labeling  Initiative;  Notice  of 
Project  Initiation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  launching  a  voluntary 
Consumer  Labeling  Initiative  (CLI)  pilot 
project  to  invite  ideas  from  its 
customers,  including  consumers, 
industry,  and  health  and  safety 
professionals,  on  ways  to  improve  the 
environmental,  health,  and  safe  use 
information  appearing  on  household 
product  labels,  specifically  home  and 
garden  pesticides  and  household  hard 
surface  cleaners.  The  project  goal  is  to 
ensure  that  consumers  have  and 
understand  the  information  they  need  in 
order  to  make  responsible  product 
choices  based  on  their  own  needs  and 
values,  and  to  use  chosen  products 
safely  as  directed.  This  voluntary 
proj^  is  not  intended  to  produce  new 
regulations  or  mandatory  requirements. 
DATES:  Written  submissions  must  be 
received  on  or  before  April  22, 1996. 
ADDRESSES:  All  nonconfidential 
submissions  should  be  sent  to:  OPPT 
Document  Control  Officer  (7407),  AR- 
139  -  Consumer  Labeling  Initiative, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Nonconfidential  submissions  will  be 
placeo  In  the  Administrative  Record, 
file  number  AR-139,  for  public 
inspection.  Persons  interested  in 
reviev/ing  the  record  should  contact  the 
TSCA  Nonconfidential  Information 
Center  (NCIC),  NE  Mall  Rm.  B-607,  401 
M  St..  SW.,  Washington,  DC  20460, 

(202)  260-7099.  The  TSCA  NCIC  is  open 
ft’om  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  See  the 
SUPPLEMENTARY  INFORMATION 
unit  of  this  document  for  information  on 
submitting  comments  containing 
confidential  business  information  (CBI). 

Information  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  ncic@epamail.epa.gov. 
Electronic  communications  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Submissions  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
submissions  in  electronic  form  must  be 
identified  by  the  file  number  “AR-139.” 
No  CBI  should  be  submitted  through  e- 
mail.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 


information  on  electronic  submissions 
can  be  found  in  the  SUPPLEMENTARY 
INFORMATION  unit  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Dominiak,  CLI  Task  Force  Co- 
Chair,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-209B,  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  260-3068. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
interested  in  improving  the  labeling  of 
products  used  in  the  home.  Of 
particular  concern  are  labels  of  pesticide 
products  which  are  often  difficult  to 
understand  and  inconsistent  with  non¬ 
pesticide  products  of  similar 
composition,  such  as  cleaners.  EPA  is 
proposing  that  the  CLI  examine  labeling 
of  certain  non-pesticide  household 
products  to  instruct  this  effort,  and  to 
seek  ways  in  which  the  consumer  can 
be  better  served  by  the  way  information 
is  presented  on  like  kinds  of  products. 
EPA  is  not  proposing  to  duplicate  efforts 
of  the  Consumer  Product  Safety 
Commission  (CPSC),  and  in  fact  has 
included  CPSC  in  the  CLI  Task  Force  to 
both  learn  ft’om  the  Agency’s 
experience,  and  to  avoid  any  potential 
unnecessary  overlap  between  EPA  and 
CPSC.  Specifically,  EPA  is  not  planning 
to  propose  regulatory  changes  to  non¬ 
pesticide  household  product  labeling 
which  is  already  under  the  purview  of 
CPSC.  The  CLI  is  a  voluntary, 
partnership  effort  in  the  spirit  of 
reinventing  government  to  find  better 
ways  to  serve  industry  and  consumer 
customers.  The  CLI  is  intended  to  make 
it  easier  for  consumers  to  find  and 
understemd  environmental,  health,  and 
safe  use  information  on  household 
chemical  product  labels.  The  CLI  pilot 
project  will  focus  on  home  and  garden 
pesticides  and  on  household  hard 
surface  cleaners,  including  disinfectant 
and  antimicrobial  cleaning  products. 

EPA  has  formed  a  special  State  and 
Federal  CLI  Task  Force  including 
representatives  from  the  CPSC,  the 
Federal  Trade  Commission  (FTC),  the 
Food  and  Drug  Administration  (FDA), 
the  Vermont  Agency  of  Natural 
Resomces,  the  California  Office  of 
Environmental  Health  and  Hazard 
Assessment,  the  American  Association 
of  Pest  Control  Officials  (AAPCO),  and 
the  Forum  of  State  and  Tribal  Toxic 
Actions  (FOSTTA).  Through  the  CLI 
Task  Force,  EPA  will  closely  coordinate 
with  other  regulatory  agencies 
responsible  for  consumer  labeling  in 
order  to  learn  ft-om  their  experiences 
and  to  avoid  duplicating  or  interfering 
with  their  existing  regulatory  programs 
and  requirements.  The  Task  Force  will 
seek  voluntary  approaches  for  achieving 
its  goals  and  will  cooperate  across 


Federal  and  State  programs  and  with 
international,  industry,  consumer,  and 
environmental  groups.  New  regulations 
and  mandatory  requirements  are  not  the 
intended  outcome  of  the  CLI,  but  the 
project  may  recommend  subsequent 
rulemaking  to  amend  existing  FIFRA 
regulations  in  order  to  remove  barriers 
to  label  improvements  suggested  by  the 
CLI  for  household  pesticide  products. 

The  pilot  project  will  focus  on 
assessing  consumer  needs  regarding 
labeling  as  it  relates  to  the  use  and 
disposal  of  home  and  garden  pesticides 
and  household  hard  surface  cleaners, 
including  disinfectant  and  antimicrobial 
products.  The  Task  Force  will  assist 
EPA  in:  (1)  Identifying  and  inviting 
input  from  the  diverse  stakeholders  v/ho 
are  interested  in  the  issues,  including 
companies  and  organizations  interested 
in  becoming  partners  in  exploring  the 
issues  of  label  improvement:  (2) 
conducting  focus  groups  to  ask 
consumers  directly  how  to  improve  both 
the  content  and  presentation  of 
environmental,  health,  and  safe  use 
information  on  labels:  and  (3) 
conducting  a  review  of  the  existing 
literature  to  update  and  expand  the 
current  understanding  of  consumer- 
related  product  labeling.  This 
information  will  be  used  by  EPA  to 
generate  options  and  recommendations 
to  the  Administrator  for  future  private 
and  Agency  action  to  bring  about  label 
improvement. 

Additional  details  and  descriptive 
materials  on  this  project  can  be  obtained 
by  calling  the  number  appearing  in  FOR 
FURTHER  INFORMATION  CONTACl . 
Interested  parties  are  invited  to  help  by 
providing  information  regarding 
existing  research  on  consumer  labeling 
issues.  Producers  of  household 
consumer  products  who  are  interested 
in  becoming  industry  partners  in  this 
project  are  invited  to  call  and  identify 
themselves.  Industry  partners  may  be 
asked  to  share  their  knowledge  of  the 
scientific,  marketing,  economic,  and 
other  factors  affecting  product  labeling, 
and  to  take  leadership  roles,  e.g., 
piloting  potential  labeling 
improvements. 

An  administrative  record  has  been 
established  for  this  project  under  file 
number  “AR-139.”  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  submissions, 
which  does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 
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Electronic  submissions  can  be  sent 
directly  to  EPA  at: 
ncic@epamail.epa.gov 
Electronic  information  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  project,  as 
well  as  the  public  version,  as  described 
above,  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
submissions  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  information  submitted  directly  in 
writing.  The  official  record  is  the  paper 


record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
'  document. 

Any  person  who  submits  written 
information  containing  CBI  must  mark 
the  submission  as  “Confidential 
Business  Information.”  Submissions  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
Hie.  Any  submissions  marked  as 
“Confidential  Business  Information” 
will  be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any  party 
submitting  information  claimed  to  be 
CBI  must  prepare  and  separately  submit 
•a  public  version  of  the  information  that 
EPA  can  place  in  the  public  file.  CBI 


information  should  be  submitted  in 
triplicate  to  Document  Control  Office 
(7407),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  CBI  submissions  should  be 
mailed  in  a  double  envelope  with  “CBI” 
and  the  Administrative  Record  file 
number  AR-139  marked  on  the  inner 
envelope,  and  the  submission  should  be 
marked  with  Administrative  Record  file 
number  AR-139. 

Dated:  March  5, 1996. 

Lynn  R.  Goldman, 

Assistant  Administrator,  Office  of  Prevention. 
Pesticides  and  Toxic  Substances. 

[PR  Doc.  96-7041  Filed  3-21-96;  8:45  am) 
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11149,  11153,  11162,  11550, 

11552,  11556,  11560,  11731, 

11735 

60 . 

. 9905 

70 . 

...8875,  11738 

80 . 

. 8221 

81 . 

. 11560 

82 . 

. 10676 

112 . 

. 9646 

114 . 

. 9646 

117 . 

. 9646 

152 . 

. . . 8876 

167 . 

. 8221 

180  . 9355,  10280,  10282, 

10678,  10681, 

.  11311,  11313 

185 . 

...9357,  11994 

271 . 

....9108,  10684 

300 . 

....7996,  10687 

418 . 

. 10468 

761 . 11096 

799 . 11740 


Proposed  Rules: 

52  . 8008,  8009,  8901,  9125, 

9639,  9642,  9644,  10920, 
10962,  10968,  11167,  11168, 
11169,  11170,.11596,  11597, 


11798 

63 . 9383,  9532 

70 . 9125,  9661 

82 . i . 9014 

89  . 9131 

90  . 9131 

91  . 9131 

122  . 8229 

123  . 8229 

180  . 8174,  8901,  8903,  9399, 

10297,  11357,  11359 

185  . 11359 

186  . 11359 

264  . 9532 

265  . 9532 

266  . 9532 

300  . 8012,9403,  10298, 

11597 

403 . 8229 

501 . 8229 

745 . 9064 

41  CFR 

101-71 . 9110 

301  . 10252 

Proposed  Rules: 

60-741 . 9532 

42  CFR 

57  . 9532 

58  . 9532 

Proposed  Rules: 

440 . 9405 

43  CFR 
Proposed  Rules: 

Ch.  II . 8537 

14 . 8538 

44  CFR 

10 . 10688 

61 . 8222 

64  . 7997,  8474 

65  . 10468,  10472,  11315, 

11317 

67 . 10474.  11318 

Proposed  Rules: 

67 . 10494,  11362 

45  CFR 

74 . 11743 

801 . 11747 


Proposed  Rules: 

74 . 

78 . 

101 . 


46  CFR 

572 . 11564 

Proposed  Rules: 

108 . 8539 

110  . 8539 

111  . 8539 

112  . 8539 

113  . 8539 

161 . 8539 

381 . 9670 

501 . 9944 


47  CFR 


Ch.  1 . 11163 

0 . 8475.  10688 

1  . 11748 

2  . 8475 

5 . 8475, 10896 

21  . 8475 

22  . 8475 

23  . 8475 

25  . 8475,  9944,  9946,10896 

61 . 8879 

63  . . . 10475 

64  . . _ 8879 

73  . 7999,  8000,  8475.  8880, 

8881,  9359,  9360,  9648, 


10284,  10689,  10691,  11320, 


11584, 11585 

76  . 9361,9648,  11749 

78 . 8475 

80 . 8475 

90 . 8475,  8478 

94  . .8475 

95  . .8475 

97 . 9953 

Proposed  Rules: 

Ch.  1 . 9963,  10496,  11172, 

11173 

1  . 9964 

2  . 8905 

5 . 10709,  10709 

21  . 10709 

22  . 10709 

23  . 10709 

24  . 10709 

25  . 8905,  10709,  10710 

26  . 10709 

36 . 10499 

43 . 10522 

61 . 11174 

63  . 10522 

64  . 9966,  10522,  11174 

65  . 9968 

69 . 10499,  11174 

73  . 8014,  8230,  9410,  9411, 

9964,  10300,  10301,  10709, 

10876,  10977,  10978 

74  . 10709 

76 . 9411,9671 

78 . 10709 

80 . 10709 

87 . 8905,  10709 

90 . 10709 

94  . 10709 

95  . 10709 

97 . 10709 

48  CFR 

206 . 10285 

213 . 9532 

225 . 10899 

252 . 10899 

510 . 10846 

515 . 10846 

538 . 10846 

552 . 10846 

'  801 . 11585 

814 . 11585 

833 . 11585 

836 . 11585 

852 . 11585 

49  CFR 

199 . 10477 

382  . 9546 

383  . 9546 

390 . 9546 


391 . 

. .9546 

392 . 

.  9548 

571 . 

. 9953,  11587 

671 . 

. .....9650 

1201 . 

. 9112 

1262 . 

. 9112 

Proposed  Rules: 

Ch.  X . 

. 9413,  10526 

40 . 

QOAO 

171 . 

. 8328,  11484 

173 . 

. 8328,  11484 

178 . 

. 8328 

180 . 

. 11484 

191 . 

. 9132 

192 . 

. R?31,  91 3P 

193 . 

. ..8231 

195 . 

. 8231,9415 

199 . 

Q(^)Q 

214 . 

. 10528 

219 . 

229 . 

. 8881 

382 . 

. 9969,  10548 

383 

. ..10548 

390 . 

. 10548 

391 . 

. 10548 

571 . 

. 9135,  10556,  10979 

572 . 

. 9135 

653 . 

. 9969 

654 . 

QOAO 

1000 . 

. 11799 

1001 . 

. 11799 

1002 . 

. 11799,  11802 

1003 . 

. 11799 

1004 . 

. 11799 

1005 . 

. 11799 

1006 . 

. 11799 

1007 . 

. 11799 

1008 . 

. 11799 

1009 . 

. 11799 

1010 . 

. 11799 

1011 . 

. 11799 

1012 . 

. 11799 

1013 . 

. 11799 

1014 . . 

. 11799 

1015 . 

. 11799 

1016 . 

. 11799 

1017 . 

. 11799 

1018 . 

. 11799 

1019 . 

. 11799 

1020 . 

. 11799 

1021 . 

. 11799 

1022 . 

. 11799 

1023 . 

. 11799 

1024 . 

. 11799 

1025..... 

. 11799 

1026 . 

. 11799 

1027 . 

. 11799 

1028 . 

. 11799 

1029 . 

. 11799 

1030 . 

. 11799 

1031 . 

. 11799 

1032 . 

. 11799 

1033 . 

. 11799 

1034 . 

. 11799 

3035 . 

. 11799 

1036 . 

. 11799 

1037 . 

. 11799 

1038 . 

. 11799 

1039 . 

. 11799 

1040 . 

. 11799 

1041 . 

. . . 11799 

1042 . 

. 11799 

1043 . 

. 11799 

1044..... 

. 11799 

1045..... 

. 11799 

1046 . 

. 11799 

IV 
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1047 . 

. 11799 

1048 . 

. 11799 

1049 . 

. 11799 

1050 . 

. 11799 

1051 . 

. . 11799 

1052 . 

. 11799 

1053 . 

. 11799 

1054 . 

. 11799 

1055 . 

. 11799 

1056 . 

. 11799 

1057 . 

. 11799 

1058 . 

. 11799 

1059 . 

. 11799 

1060 . 

. 11799 

1061 . 

. 11799 

1062 . 

. 11799 

1063 . 

. 11799 

1064 . 

. 11799 

1065 . 

. 11799 

1066 . 

. 11799 

1067 . 

. 11799 

1068 . 

. 11799 

1069... . 

. 11799 

1070 . 

. 11799 

1071 . 

.; . 11799 

1072 . 

. 11799 

1073 . 

. 11799 

1074 . 

. 11799 

1075 . 

. 11799 

1076 . 

. 11799 

1077 . 

. 11799 

1078 . 

. 11799 

1079 . 

. _.11799 

1080 . . . 

. 11799 

1081 . 

. 11799 

1082 . 

. 11799 

1083 . 

. 11799 

1084 . 

. 11799 

1085 . 

. 11799 

1086 . 

. 11799 

1087 . 

. 11799 

1088 . 

. 11799 

1089 . 

. 11799 

1090 . 

. 11799 

1091 . 

. 11799 

1092 . 

. 11799 

1093 . 

. . . 11799 

1094 . 

. 11799 

1095 . 

. 11799 

1096 . 

. 11799 

1097 . 

. 11799 

1098 . 

. 11799 

1099 . 

. 11799 

1100 . 

. 11799 

1101 . 

. 11799 

1102 . 

. 11799 

1103 . 

. 11799 

1104 . 

. 11799 

1105 . 

. 11174,  11799 

1106 . 

. 11799 

1107 . 

. 11799 

1108 . 

. 11799 

1109 . 

. 11799 

1110 . 

. 11799 

1111 . 

. 11799 

1112 . 

. 11799 

1113 . 

. 11799 

1114 . 

...; . 11799 

1115 . . 

. 11799 

1116 . 

. 11799 

1117 . 

. 11799 

1118 . 

. 11799 

1119 . 

. 11799 

1120 . 

. 11799 

1121 . 

. 11799,  11804 

1122 . 

. 11799 

1123 . 

. . . 11799 

1124 . 

. 11799 

1125 . 

. 11799 

1126 . 

. 11799 

1127 . 

. 11799 

1128 . 

. 11799 

1129 . 

. 11799 

1130 . 

. 11799 

1131 . 

. 11799 

1132 . 

. 11799 

1133 . 

. 11799 

1134 . 

. 11799 

1135 . 

. 11799 

1136 . 

. : . 11799 

1137 . 

. 11799 

1138 . 

. 11799 

1139 . 

. 11799 

1140 . 

. 11799 

1141 . . 

. 11799 

1142 . . 

. 11799 

1143 . 

. 11799 

1144 . 

...:. . 11799 

1145 . 

. 11799 

1146 . 

. 11799 

1147 . 

. 11799 

1148 . 

. 11799 

1149 . 

. 11799 

1150 . 

. 11802 

1152 . 

. 11174, 11375 

1201 . 

. 9138,  11375 

1262 . 

. . 9138 

1312 . 

. 9419 

50CFR 

17 . 

...9651,  10693,  11320 

215  . 11750 

216  . 11750 

227 . 10477 

260  . 9368 

261  . 9368 

262  . 9368 

263  . 9368 

264  . 9368 

265  . 9368 

266  . 9368 

267...._ . 9368 

285 . 8223,  11337 

290 . 8224 

300  . 11751 

301  . 11337 

351 . 9369 

380 . 8483 

611 . 9955 

620 . 11164 

625 . 10285,  10286,  11344 

642 . 11345 

650  . 8490 

651  . 8492 

655 . 8496 

661 . 8497 


672  ...8888,  9955,  9956,  10286, 
10901,  11589,  11590 

675  . 8497,  9498,  8888,  8889, 

9113,  9370,  10287,  10697, 


11165,  11345 

676 . 9955 

683 . jy....8890 

Proposed  Rules: 

10 . 11180 

14  . 11180 

15  . 11180 

16  . . . 11180 

17  . . . 8014,  8016,  8018, 

11180,11181 

18  . 11180 

20  (2  ckxjuments) . 11805, 

11986 

23 . 8019,  11180 

91 . 10557 

260 . 9420 

611 . 10712 

620 . 10712 

642 . 10302 

651 . 8540 

659 . 11181 

663 . 8021,  10303 

672 . 9972,  11375 

675  . 8023 

676  . 11376 

686 . 8564 
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V 


REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 


RULES  GOING  INTO 
EFFECT  TODAY 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
High  Seas  Fishing  Compliance 
Act;  implementation; 
published  3-22-96 
Marine  mammals: 

Pribilof  Islands;  taking  of 
northern  fur  seals  for 
subsistence  purposes,  and 
administration;  regulations 
consolidation;  Federal 
regulatory  review; 
published  3-22-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  published  2-21- 
% 

Toxic  substances: 

Testing  requirements- 
Alkyl  glycidyl  ethers; 
published  3-22-96 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 

Filing  periods;  computation 
of  time;  published  3-22-96 
Radio  services,  special: 

Private  land  mobile 
services- 

Emergency  medical  radio 
service;  published  2-21- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling- 
Nutrient  content  claim 
“extra”;  use  as 
synonym  for  “added”; 
published  3-22-% 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 

Nonimmigrant  visa  or 
passport  requirements 
waiver  due  to  unforeseen 
circumstances;  published 
3-22-96 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

New  York;  published  3-14- 
96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Airbus;  published  2-21-% 
Boeing;  published  2-21-96 
Canadair;  published  3-7-% 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Passenger  automobiles;  low 
volume  manufacturer 
exemptions;  published  2- 
6-% 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Duty  periods  for  eligibility 
establishment;  correction; 
published  3-22-% 


COMMEI^S  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Melons  grown  in  Texas; 
comments  due  by  3-29-%; 
published  2-26-% 

Universal  Cotton  Standards 
Advisory  Committee 
recommendations; 
comments  due  by  3-29-%; 
published  2-28-% 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plcint-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  by  3-26-96;  published 
1-26-% 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 
Federal  regulatory  review; 
Food  stamp  program 
affecting  Alaska, 
Commonwealth  of 
Northern  Mariana  Islands, 
Puerto  Rico,  and 
demonstration  projects; 

•'  comments  due  by  3-25- 
96;  published  1-24-96 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 


Cooked  roast  beef  products; 
sorbitol  use;  comments 
due  by  3-28-96;  published 
2-27-% 

AGRICULTURE 
DEPARTMENT 
National  Appeals  Division 
procedure  rules: 

Adverse  decisions  appeals 
procedures  and 
jurisdiction;  comments  due 
by  3-28-%;  published  12- 
29-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Gulf  of  Mexico  and  South 
Atlantic  coastal  migratory 
pelagic  resources; 
comments  due  by  3-26- 
96;  published  3-13-% 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Financial  reporting  and  debt- 
equity  ratio  requirements 
for  futures  commission 
merchants  and  introducing 
brokers;  comments  due 
by  3-27-%;  published  2- 
28% 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 

Contract  financing; 
comments  due  by  828 
96;  published  1-24-% 
Federal  Acquisition  Regulation 
(FAR): 

Mentor-protege  program; 
comments  due  by  828 
96;  published  1-28% 
ENERGY  DEPARTMENT 
Radiation  protection  of  public 
and  environment;  comments 
due  by  828%;  published 
2-22% 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Heavy-duty  vehicles  cmd 
engines;  19%  and  1998 
model  year  emission 
starxjards; 

noTKXXiformance  penalties; 
comments  due  by  828 
96;  published  2-28% 

Air  quality  implementation 
plans;  approval  and 
pronrujlgation;  various 
States: 

Delaware;  comments  due  by 
829-%;  published  2-28 
96 

Maryland;  comments  due  by 
829-%;  published  2-28 
96 

Texas;  comments  due  by  8 
28%;  published  1-28% 


Haizevdous  waste; 

LarxJ  disposal  restrictions- 
Definitions  arxJ 
clarifications;  comments 
due  by  828%; 
published  1-28% 

Solid  wastes: 

State/tribal  permit  program 
adequacy  determination; 
municipal  solid  waste 
facilities;  comments  due 
by  828%;  published  1- 
28% 

Superfund  program: 

National  oil  arxj  hazardous 
substartces  contingency 
plan- 

NationeU  priorities  list 
update;  comments  due 
by  828%;  published 
2-22% 

National  priorities  list 
update;  comments  due 
by  828%;  perished 
2-22-% 

Toxic  substances: 

Acrylamide  and  N- 
methylolacrylamide  grouts; 
ban;  comments  due  by  8 
28%;  published  2-28% 
Water  pollution  control: 

National  pollutant  discharge 
elimination  system- 
Marine  waters;  secondary 
treatment  requirements; 
comments  due  by  828- 
%;  published  2-27-% 
Publicly  owned  treatment 
works,  etc.;  permit 
application 

requirements;  comments 
due  by  828%; 
published  3-4-96 
Water  programs: 

Pollutants  arralysis  test 
procedures;  guidelines- 
Oil  and  grease  and  total 
petroleum  hydroccirbons; 
comments  due  by  828 
%;  published  1-28% 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telephone  number 
portability;  policy  and 
technical  issues; 
comments  due  by  828 
%;  published  818% 
Radio  services,  special: 
Aviation  services- 
Aeronautical  advisory 
stations  (unicorns); 
automatic  operation; 
comments  due  by  828 
%;  published  3-8% 
Rcidio  stations;  table  of 
assignments: 

Oregon;  comments  due  by 
828%;  published  2-8% 
FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Information  Act: 


vi 


Federal  Register  /  Vol.  61,  No.  57  /  Friday,  March  22,  1996  /  Reader  Aids 


Availability  of  Information; 
processing  rules; 
comments  due  by  3-29- 
96;  published  2-28-96 
International  banking 
operations  (Regulation  K): 
Foreign  banks,  shell 
branches  management; 

U.S.  branches  or 
agencies  prohibition  from 
management  through 
offshore  branches; 
comments  due  by  3-25- 
96;  published  2-23-96 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan; 

District  of  Columbia 
Financial  Responsibility 
and  Management 
Authority  employees 
participation;  comments 
due  by  3-29-96;  published 

1-29-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Reouiation 
(FAR): 

Mentor-protege  program; 
comments  due  by  3-26- 
96;  published  1-26-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Child  support  enforcement 
program;  required  reporting 
to  consumer  reporting 
agencies;  Federal  regulatory 
review;  comments  due  by  3- 
29-96;  published  1-29-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Indian  Health  Service 
Contracts  and  grants; 

Indian  Self-Determination 
aixl  Education  Assistance 
Act  amendments; 
implementation:  comments 
due  by  3-25-96;  published 
1-24-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs; 

Mortgagee  requirements; 
streamlining;  comments 
due  by  3-2^96;  published 
1-26-96 

Single  family  mortgage 
insurance  premium; 
comments  due  by  3-26- 
96;  published  1-26-96 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Contracts  and  grants: 


Indian  Self-Determination 
arxj  Education  Assistance 
Act  amendments; 
implementation;  comments 
due  by  3-25-96;  published 

1- 24-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife- 
Brush-tailed  possums; 
comments  due  by  3-25- 
96;  published  1-24-96 
Migratory  bird  hunting: 

Nontoxic  shot  approval 
procedures  for  shot  and 
shot  coatings;  test 
protocol;  comments  due 
by  3-26-96;  published  1- 
26-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abaixioned  mine  land 
reclamation  plan 
submissions; 

Pennsylvania;  comments 
due  by  3-29-96;  published 

2- 26-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Education  and  training: 

Training  and  retraining  of 
miners;  policy  review; 
comments  due  by  3-25- 
96;  published  1-25-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Mentor-protege  program; 
comments  due  by  3-26- 
96;  published  1-26-96 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 

Investment  and  deposit 
activities;  comments  due 
by  3-28-96,  published  11- 
29-95 

NUCLEAR  REGULATORY 
COMMISSION 

Employee  protection  policies; 
amendments;  comments  due 
by  3-25-96,  published  2-22- 
96 

POSTAL  SERVICE 
Domestic  Mail  Manual: 

Mail  classification  reform; 
implementation  standards; 
comments  due  by  3-27- 
96;  published  3-12-96 
Organization  and 
administration; 


Treatment  of  mail 
reasonably  suspected  of 
being  dangerous  to 
persons  or  property; 
comments  due  by  3-29- 
96;  i^ublished  2-28-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  companies: 

Unit  investment  trusts; 
calculation  of  yields; 
comments  due  by  3-29- 
96;  published  1-19-96 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 

Cycling  payments;  additional 
days  throughout  month  on 
which  benefits  will  be 
paid;  comments  due  by  3- 
26-96;  published  1-26-96 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 

Witnesses  and  informants; 
comments  due  by  3-25- 
96;  published  1-24-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution: 

Tank  vessels  without  double 
hulls;  structural  measures 
to  reduce  oil  spills; 
comments  due  by  3-27- 
96;  published  12-28-95 
Ports  and  waterways  safety: 
Chelsea  River,  MA;  safety 
zone;  comments  due  by 

3-26-96;  published  1-26- 
96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratioit 
Air  carrier  certification  and 
operations: 

Check  airmen  and  flight 
instructors;  training  and 
qualification  requirements; 
comments  due  by  3-25- 
96;  published  2-22-96 
Ainworthiness  directives: 

Airbus;  comments  due  by  3- 
26-96;  published  1-26-96 
AlliedSignal,  Inc.;  comments 
due  by  3-29-96;  published 
1-29-96 

Boeing;  comments  due  by 
3-25-96;  published  1-23- 
96 

Fokker;  comments  due  by 
3-25-96;  published  2-12- 
96 

McDonnell  Douglas; 
comments  due  by  3-26- 
96;  published  1-31-96 
S.N.  cientrAir;  comments 
due  by  3-29-96;  published 
1-19-96 


Class  D  and  Class  E 
airspace;  comments  due  by 
3-28-96;  published  2-27-96 

Class  E  airspace;  comments 
due  by  3-25-96;  published 
1-8-96 

TREASURY  DEPARTMENT 

Customs  Service 

Centralized  examination 
stations: 

Felony  indictment;  operator’s 
imrnediate  suspension  or 
permanent  revocation; 
comments  due  by  3-25- 
96;  published  1-24-96 

Customs  bonds: 

Warehouse  withdrawals; 
aircraft  fuel  supplies; 
pipeline  transportation  in 
bondof  merchandise; 
comments  due  by  3-25- 
96;  published  2-22-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Foreign  corporations; 
transfers  of  domestic 
stock  or  securities  by  U.S. 
persons;  cross  reference; 
comments  due  by  3-25- 
96;  published  12-26-95 


LIST  OF  PUBLIC  LAWS 


This  is  a  list  of  public  bills 
from  the  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  “PI. US’ 
(Public  Laws  Update  Service) 
on  202-523-6641 .  The  text  of 
laws  is  not  ;>ublished  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws”)  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printirtg 
Office,  Washington,  DC  20402 
(phone,  202-512-2470). 

H.R.  2778/P.L  104-117 

To  provide  that  members  of 
the  Armed  Forces  performing 
services  for  the  peacekeeping 
efforts  in  Bosnia  aixl 
Herzegovina,  Croatia  and 
Macedonia  shall  be  entitled  to 
tax  benefits  in  the  same 
manner  as  if  such  services 
were  performed  in  a  combat 
zone,  and  for  other  purposes 
(Mar.  20,  1996;  110  Stat.  827) 

Last  List  March  19,  1996 
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